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Corporations. 
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{A) of the Nature 4 different Kinds of Corpos 


Tations. 
{B) By whom, and in what Manner created, 
{C) Of the Names of Corporations. 


1. Of the Name i in its Creation. 


2. How far it maybe varied from in Grants by or to a a Cora 
pPoration. 


3. How far it may be varied from in Pending and 4 Julical | 
Proceedings, 


D) What Things are incident to a Corporation, 
{E) How Corporations differ from natural Pecſons; 


7. Of Grants made by and to them. 

2. How they are to ſue and be ſued. 3 
3. What Things they may do without Deed. - 

4. What Things they may take in Succeſſion, 

5. Where they ſhall be liable in their natural Capacities; 


[6. Of the Qualifications requiſite to Members and Officery 
of Corporations. ; 


7. Of the Concurrence _ "ry in corporate Acts. 

3. Of the Regularity of their Proceedings. 

9. Of the Election and Amotion of the Members; 
(F) How they are viſited.] 


(G) Of the Diſſolution of Corporations, 


Vor. II, 8B 


In. Corporations. 
(A) Of the Nature and different Kinds of 


LFNQRPORATIONS: are of ſeveral natures, all of them in- 
ſtituted for the better government of a people combined to- 
gether, and living under a regular ſyſtem of laws. | 


1000. 29. b. Of corporations ſome are ſole (a), and ſome ere aggregate: a 


. K*. ſole corporation conſiſts of one perſon only, as the king (6): ſo, a 
Abr. 512. Clergyman by being made a biſhop (c), prebendary, parſon (d), or 
[(a) The vicar, is ſaid to be a ſole corporation | 

ule of the 

inſtitution of a ſole corporation is pointed out by Sir W. Blackſtone, in 1 Comm. 469, 470. But his 
ſucceſſor in the Vinerian chair thinks, „that it might have been better to have given ſole corporations 
ſome other name. For, except the incapacity of purchaſing in mortmain, very few points of corpora- 
tion law are applicable to them. The power of making valid bye-laws, the right of electing new, and 
of removing old members, and the neceſſity of a common ſeal, as well as other matters, have little or no 
relation, except to corporations aggregate.” 1 Wooddel. Syſt. 471, 2.] (5) Who is a corporation ſole 
by the common law, and has thereby ſeveral privileges and prerogatives diſtin from a common perſon, 
for which wide tit. Preregutive. (c) Theſe ate founded by the king, and are under eccleſiaſtical govern- 
ment; yet the common law takes notice of them, though not originally. (4) If he holds his poſſeſ- 
ſions ſingly, he is a coporation fole ; but if with others he makes a chapter, he is thereby member of a 
corporation aggregate; ſo, the ſame perſon by being incumbent of the ſame prefetment may be both a 
corporation ſole, and a member of a corporation aggregate. Comp. Incumb. 372. | 


a Mod. 4. A corporation aggregate is an (e) artificial body of men, com- 
vga poſed of divers conſtituent members ad inſtar corporis humani, the 


(e) And is ligaments of which body politick or artificial body are the fran- 


laid tobe chiſes and liberties thereof, which bind and unite all its members 


eee together; and in which the whole frame and eſſence of the cor- 
be created by act of parliament, or the king's charter ;. for though ſome corporations are ſaid to be by 
preſcription, yet ſuch preſcription always ſuppoſes an original grant from the crown, which being loſt, 
or worn out by time, yet having run out into a preſcription, {till continues to unite them. 45 E. 3. 2, 3. 
Co. Lit. 130. 2 Bulſ. 233. ide in the argument of guo warrants.againſt the city of London, 115. 
Kelw. 138. 3 | | 2: 

Co. Lit. Alſo corporations are ſaid to be eccleſiaſtical or lay; of eccle- 
+. -=/ ſiaſtical corporations ſome were called (4) regular, as abbots, priors, 
(f) Thoſe Sc. others ſecular, as biſhops, deans, c. | 

lived under certain rules, and had vowed. true obedience, wilful poverty, and perpetual chaſtity; but are 
now diſſolved. Co. Lit. 93+ BS, FE 7 | 


(e) Which Of lay corporations ſome are ſaid to be for general government; 
by the civil ag thoſe of mayor and commonalty; G.; ſome for 'a- particular 
called col- purpoſe, as for the advancement of (g) learning, (5) charity, or 
leges or uni- ſome (i) particular trade or branch of buſineſs : theſe receive their 


verfities, yet ſanction from the crown, and muſt be by the king's licence; 


are conſi- x : 
dered as lay though a private perſon may be founder, and may give them laws 
corpora= to which they muſt ſquare themſelves in their future conduct. 


Carth. 2. [The corporations of the univerſities of this country are lay corporations. 3 Burr. 1647. 
7 Bl. Rep. 547.] () Such are hoſpitals, (i) As Trinity-houſe for regulating navigation, South-Sed 
Company, &c. Fide tit. Mandamus. 


1647» 
tb -Sed 
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b. By whom, and in hi fone: created. 


TY king, by virtue of bis prerogative, is the (a) only Denim. [1 Bl. 3 
chat can erect either an (5) ER or (c) lay corpon 472) fd. 


not have founded or incorporated a college, &. ta it Sui to ban been done by the king him-' 


ſelf, 4 Co. 107. b. {6) Shad an Rn * W e 
tion, 12. 10 Co. 33. b. rr 0 1 2 


Yet the king may give power to a common u perſdd to name * 156 
corporation, and the perſons it is to conſiſt of; but when he hath f 


ſo done, this corporation does not take its eſſence from the com- 
mon perſon, but from the king. 


Alſo by the 39 Elia. cap. 5. every perſon ſeiſed of an eſtate in de 2 Inſt. 
fee- ſimple, may by deed enrolled in the high court of Chancery 729-, this 


erect an hoſpital or houſe of correction, which ſhall be incorpo- ON 


rated, and have perpetual ſucceſſion, and ſhall be viſited by ſuch (4) By the 
perlons as ſhall be nominated by the (d) founders thereof, &c. _— 
gives the firſt poſſeſſion to the corporation, is the founder. 38 Aff. 22. 50 Aff. 6. Bro. Corody, 12. 
3 Co. 33. b. But if the king and a common perſon give poſſeſſions to a corporation at one and the 
ſame time, the king only ſhall be the founder by hi WW $ prerogative. 5 Ail. 6 


In the creating of a corporation, the law does not bein to re- 10 Co. 30. 
quire any ſet form of wards to be made uſe of, as incorporo, Funds, Style, 198. 


erigo, c. but any words (e) equivalent will be fallicient. © = 2 


men of ſuch a town a corporation, viz. mayor, &c. 2 Roll. Abr. x: 57· 


The king may grant to the commonalty of D. that they ſhall be (7 phe 


incorporate by the name of mayor, Ec. and that they may chooſe 2 


a mayor, c. and this is a good corporation, though the election ment it was 
of a mayor is in (F) futuro; for there is a l between a enacted, 


that th 

power, liberty, franchiſe, or other thing newly created, which may 5 
may take effect in futuro, and an eſtate or Fr which none can age mevhy, 

ouſe, & 
take without a preſent capacity. ug then the if 
[pe may be called, Sec., and the lord, &c. may be governors, Ke. * the ſaid governors, &c., ſhall 
for ever hereafter be incorporated, &c., it was reſolved, that no hoſpital Was incorporated by this act, 
becauſe all the words are de Futuro. 10 Co. 24.5. 5 


A patent procured by ſome few perſons only, malt bot (g) bind (g) Roll. 
the reſt; nor (v) can the inhabitants of a town be incorporated Rep. 226. 


without the aſſent of the major part of them. 2 


As it is the king's charter that creates corporations, ſo ſuch 3 Mod. 23. 


charter (i) may mould and frame them as it ſhall think fit. 12 * — 


the inhabitants of à town were r N when the 1 n to _ to have guildbam mercatge 


iam, Reg. 219. 10 Co. 30. 


If the king grants lands to the men or ehren of D., 21 E. 4. 56. 
keredibus & ſucceſſoribus ſuis, rendering (4) rent; () for any thing 1 ff 4- At 
touching (m] theſe lands, () this is a cormiantion, but not to other ty 1 
purpoſes, . King grants 


bomimbus 
40 1ſlingten to be diſcharged of 1 this is a good corporation to this intent, but not to purcbaſe, 
B 2 . 


21 E. 4+ 


— ee mee eto 


4 Corporations, 


21 E. 4. $9-——— Where the king, in givirg lands to the inhabitants of a town, on a ſuppoſition that 
they we:e incorporated, ſhall be ſaid to be deceived in his grant, and the grant void. 1 Roll. Abr. 513. 
Co. I 3. a. Lane, 21. By the foreit law, a grant of a privilege within a ſoteſt, to all the in- 
habitants, being frecholders within this foreſt, is good. 4 Inſt. 497. 00 By this they have capacity 
to take, but not to grant the lands to another. Cro. Eliz. 35.  (m) Where a charter made to aliens 
may incorporate them g:0ad the king, and not quad others. Roll. Rep. 148. 256. (x) But if the 
king releaſes the rent, The corporation is %% facto diffolved, Dyer, 100. pl. 70. | 


10 Cd. 31. One corporation may be made out of another; but it muſt be 
43 K by the king's charter; therefore where the mayor and commonalty 
1 , 584. of London preſcribed to make another corporation in the city, 
Sid. 291. though their cuſtoms are confirmed, yet it was holden not to be 


2 Keb. 52. . 2 
63. 88. good, without the king s charter. 


Saik. 192. pl. 5. [ But the city of London may make a fraternity or fellowſhip, the members of which 
may aſlert their claim of privileges under the preſcriptive right of the mayor and commonalty to erect 
ſuch a company, Fazakerlcy v. Wiltſhire, 1 Str. os.) 


(C) Of the Names of Corporations: And herein, 


1. Of the Name in its Creation. 


qE. 4. 20t, THE names of corporations are given of neceſſity ; for the name 
* is, as it were, the very being of the conſtitution; for though 
71 Co. 21. it is the will of the king that erects them, yet the name is the 


Peck. 8. Knot of their combination, without which they could not perform 


27H. 6. 3. their corporate acts; for it is no body to plead and be empleaded, 


Hob. 32. 5 ns 
Lit. 201. to take and give, until it hath (a) gotten a name. 


11 Co. 20. Owen, 35. Dalſ. 58. (a) 2 Bendl. 2. 10 Co. 28. 2 Inſt, 666., that the name of 4 


corporation is as the name of baptiſm. 


The names of corporations are uſually taken, firſt, from the per- 
ſons of which they conſiſt ; ſecondly, — the uſe and deſign of 
their being; thirdly, from the names of the patrons that firſt pro- 
cured their inſtitution ; fourthly, from the place where they reſide; 

fifthly, from the names of ſaints. 4p 

Salk. 191. But though a corporation muſt have a name, yet that muſt be 

E underſtood to be either expreſſed in the patent, or implied in the 


Ch. j mY nature of the thing ; as, if the king ſhould incorporate the inhabit- 


ants of Dale with power to chooſe a mayor annually ; though no 
name be given, yet it is a good corporation, by the name of mayor 
and commonalty. So, the city of Nerwich is incorporated to be a a 


mayor and ſheriffs, by the charter of Henry the Fourth, and are 

| called mayor, ſheriff and commonalty. 
21 E. 4. 50 Alſo, the king may incorporate a town by one name, and after 
Fitz Grants by another name, and then they ſhall uſe their name according 
ste. tO their ſecond corporation; and (6) yet they ſhall continue their 


* - (e) poſſeſſions they had before by the other name. | 

er, e. | 

of Wells, 1 Ld. Raym. 80. 1 Lutw. 508. S C.- But with reſpect to the extinction of the old name by 
a new charter, Holt, C. J. took this diſtinction; where the new charter alters the conftitution of the 


© corporation, and new models it, there they ſhall loſe their old name; but if the conſtitution as to all 


its integral parts remains the ſame, though the new charter give them a new name, the old one remains. 
Av, if a mayor be added, or a mayor and maſters be made mayor and aldermen, or an abbot and convent 
a dean and chapter; there they leſe their old name, becauſe new integral parts of the corporation are 


©. 


TV 
added. But if the bailiffs and burgeſſes ville de Gigpo, accept a charter conſtituting them baili&s and 
burgeſſes ville Gipwici, and giving them farther privileges, this i« a new name only, for the old corpg- 
ration remains in its integral parts. Regina v. Bailiffs, &c. of Ipſwich, 2 Ld. Raym. 1237. 2 Salk. 
433. 8. C.] (6) So, a debt to the « ion remains, though their name is changed by a new chat - 
ter. 3 Lev, 238. (e) And all other franchiſes and privileges. 4 Co, $7. b. g 

So, a corporation may be incorporated by one name, and power Jones, 261. 
iven them to fue and purchaſe lands b h 8 

given them to ſue and purchaſe lands by another name. 8 

STE | "A yficians 

N 8 a and Butler. Lit. Rep. 168. 212. 350. Cro. Car. 256. 8. . 

The college of phyſicians were incorporated by the name of the 5 Mod. 327, 
preſident, college or commonalty of the faculey of phyſick ; and Sexe of 
afterwards in the patent it was granted that the preſident of the „ Do: Sal. 

college ſhould ſue and be ſued in behalf of the college. "The mon, Saik. 
college brought an action againſt Dr. Salmon, upon the ſtatute for 48, 5+ 0. 

: 1 ä | . 2. Ld. 
practiſing without licence, under the ſeal of the college, and de- Raym. 680. 
clared by the name of the preſident and college, or commonalty; S. C. 
and the court allowed to ſue by either; and ſo, were the prece- 
dents; for though it was a rare inſtance that the corporation 
ſhould be incorporated by one name, and haye leave to ſue. by 
another name; yet when it is ſo, it is proper. = 


2. How far the Name may be varied from, in Grants by or to a 
orporation. | 


Although the names of corporations are not merely arbitrary 10 Co. 125. 
ſounds, yet if there be enough ſaid to ſhew that there is ſuch an Oui. 
artificial being, and to diſtinguiſh it from all others, the body 
mon; is well named, though the words and ſyllables are varied 

rom; and this the rather in grants, which are to have a favour- 
able conſtruction, | | | 

So, if the name be expreſſed by words (a) ſynonimous, it is ſuf- 10 Co. 225, 
ficient; as if a college be inſtituted by the name of gruardianus & (a) _ 
fcholares domiis frue collegit ſcbelarium de Merton, and they make a e by 
leaſe by the name of cu/tes & ſebolares, it is . „ 
where it ſh ſcbalares, it is good. 11 Co. 20.80, if J. S. +» makcs a leaſe, b 
ple 3 ay 7 a Ao "My 


If there he a corporation founded by the name of mayor and 10 Co. 125. 
burgenſes burgi dom. regis de Lynn Regis, and an obligation is made 2 2 of 
to them by the name of mayer and burgen/es de Lynn Regis, without ang Bu-geſ- 
ſaying burgi dom. regis, it is well enough; for the parties are fes of Lynn | 
ſufficiently expreſſed ; and all boroughs are founded by the king. Ness 

If a houſe be founded by the name of miniffer dei pauperis domus, Rob. 124. 
and a leaſe be made by the name of mini/ter- pauperis domus dei, 7 


this is well enough; far the ſame deſign is ſpecified by boch ; 


. 


names. i 


But if a houſe he founded by the name of guardianus & ſtholares 10 Co. 223. 
domus feve collegii ſcholarium de Merton: and a leaſe be made by 
them, by the name of guardianus & ſcholaris domits feve collegii de 
Merton, it is a material variance of the name, ſince they have not 


expreſſed the deſign of the houſe, which is a ſubſtantial part of 
the name, 3 
; B 3 But 


6 Corporations. 


* 


11 c. 20 But if a college be inſtituted by the name of aula ſcholarium 


8 reginæ, to be governed by a provoſt, and they are confirmed by the 
i king, by the name of prepofitus & ſebolares aul regine, and they 
| make a grant of an advowſon by that name, this is good; for that 
; college would never have a name according to the words of the 
firſt charter, for then it would be a fole corporation, which is con- 
trary to the general convenience of fuch a body, for the name 
would be præpaſitus ſcholurium aulæ regine, which cannot be intend- 
ed, and the word ſcholares is not required as in the former caſe; 
and the placing it where it is confirms the-eſtabliſhment ; and 
this confirmation of the king, and common appellation, are good 
interpreters of the original intent of the name. . 
Co. 124+ Edward the Fourth incorporated the dean and canons of Wind- 
for, by the name of The King's Free Chapel of St. George the 
Martyr; and in the time of Philip and Mary they made a leaſe, 
by the name of The Dean and Canons of the King's and Queen's Free 
Chapel, Sc. this was holden a material miſtake. of the name; for 
it takes its name from the founder, that is here miſtaken, and the 
name of a different perſon ſubſtituted in his room. _ 18410 
Poph. 57: If a corporation be founded by the name of the dean and chap- 
(a) A cor- ter of the cathedral church in Oxford, and they make a leaſe by 
er- Fs the name of the dean and chapter of the cathedral church in the 
named of univerſity of Oxford, this is well enough; for the (a) place of the 
2 ſituation is well and ſufficiently ſnewn. bat . 
tinguiſh its ſituation from others. Vide 10 Co. 29. b. 32. b. 2 Brownl. 244. And. 196. Roll. Abr. 51 3. 


10 Co. 124. If the prior of St. Michael of Coventry makes a leaſe by the 
(5) So, if a name of The Dean of Coventry, this is good; fo (+) if the 
corporation 4 a 

de inftituted convent grant an annuity or corody, and the name of the ſaint be 


in honour omitted. 
of St. George 


the Martyr, and in the leaſe they omit the word martyr, it is well enough; for the name of dedication 
Fork = empty ſound, and no otherwiſe requiſite than to diſtinguiſh, the corporation from all others. 
Cro. Eliz. If there be an immaterial addition, this does not hurt; as if the 
* preſident and ſcholars of Corpus Chriſti college in Oxford make a leaſe 
by the name of prefident and ſcholars'of Gorpus Chriſti college in 

Oxon, com. Oxon, this is good; for utile/per_inutile nom vitiatur. + 

Mafter, &. [If a bond be given to A. B. (maſter) and the fellows. and 
pe yo ſcholars of Suſſex and Sidney college, to. be paid, &c., to the 
College v. | maſter, fellows and. ſcholars ; this is a bond to the maſter, c., in 

| Davenport, their corporate capacity, and not to the maſter, whoſe name is 
Wil. 134+ mentioned in the beginning of the bond, in his natural icapacity.] 
Hoon. zo. In deviſes, if the name of the corporation be miſtaken, yet if 
1742198 there be words ſufficient to ſhew that the teſtator could only mean 
Perk. 83. and intend ſuch an one, it will be ſufficient ; as a deviſe to George 


— Biſhop of Norwich, when his name is John, C. 

Hob. 33. But if a deviſe be to the abbot of St. Peter, where it is really the 
19 H. S. 8. abbot of St. Paul, the deviſe is void; for here the ſaint's name is the 
only ſpecification of the party in the deviſe, which is miſtaken. 


* * ** n 


3. How * it e = ay Fran + in nee in Judicial 
{ Proceedings. | 


= any 


p< y 


7 2 


There ! is a 1 8 writs, 4 G ; and ob- 600. 65. 
ligations and leaſes, c., for if the name of a corporation be miſ- (el A car. 
taken in a writ, a new - -Writ may be purchaſed of common right; Pg 85 
but if it were fatal i ken 1 in obligations and leafes, the' benefit the name 0 
of them would be olly loſt 3 and therefore one ought to be ſup- fn 
ported, though not the other ; as (a) here John Abbot of N. grant- 8 


ed common of paſture to . S. by the name of William Abbot of N. ger. de Re. 


this was holden good; but if this name Bad been thus miſtaken i in deriffe, and 


action 
a writ, it had been fatal. £ N bene 
the name of pris fati guardiuni & ſorũ, and held 1. 4 Bold. 233» Tipting and Pexal, and 11 Co. 2 T. 
In pleading a eaſe by a dean and chapter, the name of the dean maſt 6s ra Oo, ** 3· a. [But 
ſee 1.Leon. 307. Dy. 86. Ly in agg. and infra. : Se | ; 


4 « 


There is alſo a rende werbe un 4 ancient phe a als '2 Hob. 211. 
corporation newly erected; for an ancient corporation, by uſe, os 5h; 
may have a ſpecial name differing i in ſubſtance, but otherwiſe of a 20. 
corporation created within memory; for Us regularly can only Lock 229. 
have the name by which 1 it is inſtituted. | Dpuy 79s! 1 9 55 

IH the ad vowſon of popiſh ekelig be giren to the chan- 10 Co. 87. 
belles and ſcholars of the univerſity of Oxford, and they bring their _ 
action by the name of the chancellor, maſters and ſcholars of the cafe. 
univerſity of Oxford, this is well brought for a corporation by- act 
of parliament may take by another name than that by which it 
was inſtituted; for in acts of parliament, the ſabje& and defign 
of the legiſlature: muſt be reſpected; and thoſe that have the power 
wholly to change the name, have certainly power to alter it in 
any act of theirs ; and all inferior- Te are bound to _ | 
port the ſenſe of the law. 

A parſon muſt be empleaded by chriſtian and forname, ol not 2 Taft. 666. 
John, parſon of D. &c. but in other ſole corporations, the.chriltian Yelv. 34. 
name only is ſufficient 3 as hu, Biſhop of Canterbury, Nm, 
Abbot of D., c. 


But where the erpermtton 1s aggregate of many capable perſons, 2 Tag. 656; 


. as mayor and commonalty, dean and chapter, &c none of them Skin. 2. 


in pleading are named by their proper chriſtian and ſurnames; and pl. 2. 


the reaſon is, becauſe, i in the firſt place, the death of the individual 
is a good plea in abatement, for a new ſucceſſor comes in his 
place, that was not party to the former writ; but bodies aggregate 
are immortal and invariable; and therefore the parties to the firſt 
writ are always the ſame. 

If a writ is brought by the (5) . and college of All Souls, Cro. Eliz. 
for lands, &ec., quod clamant efſe jus & hereditatem ſuam, this is well f 4. 
enough, though it is not * ee 1 for they have no other And. 16 
capacity. 2 2 8.8 


(5) If a par- 
ſon pleads he was ſeiſed, he muſt ſay jure ecclefie, for that he hath two capacities; 3 ſecùs of an abbot, 
dean, and chapter, &c. Leon. 153. per Anderſon —So, in caſe of a biſhop, it miſt be ſhewn guo 
Jare. Loy. 68. Vent. 223.— Where it cannot be alleged that a man was ſeiled jure Pens 


B 4 


: 
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\ 
L 


\ 


Corporations, 


but ought to be jure cantariæ, vide Cro. Car. 215, ——If a dean and chapter, being parſons imgarſonee 


a 8 D., demand the whole church, &c., they ſhall ſay they were ſeiſed jure ecclefice dt 
« Plow. 503. ; | . 


Cro, Car. 
74. Heal. 
ing and the 
Mayor of 
London. 


Turvill v. 


Aynſworth, 


2 Str. 787. 
2 Ld. Raym. 
1515. Rex 
v. Croke, 
Cowp, 26. 


4 Mod. 13. 
oll. Abr. 


823. | 
(4) That 


when a cor- 
poration is 


10 Co. 31. 
Hob. 211. 
Moor, 584. 


(5) That 
every by- 
law, by 

which the 


duly created, 
all other incidents are tacitly annexed. 10 Co. 30. b., that it is incident to ſue and be ſued, to pur- 
chaſe and ſell; but wide tit. Mortmain, and 10 Co. 30. Roll. Abr. 515. Hob. 211. ; f 


5 Mod. 439. 


Kone of all by-laws, Carth, 482. per Hoit, wide tit. By-Laws. 


Where the corporation were named by their name, which was 
afterwards miſtaken ; as where judgment was given in an action 
of debt, that the mayor or commonalty and citizens ſhould reco- 
ver the debt and 6/. colts eiſdem major. communitati adjudged 
(omitting civebus) ; it was holden to be error: but afterwards upon 
motion in C. B. and upon examination of the doggett-roll (where 
it was well entered) it was awarded to be amended. | 

[However, in legal proceedings, any variation from the true 
name of a corporation is fatal, even though the corporation be 
not a party to the proceedings. As where in an action on a 
South-ſea contract, the plaintiff declared it was for ſtock in the 
company trading ad maria Auſtralia, Anglite vocat. the South-ſea 
company. Again, an act of parliament gave power to the juſtices 
of the county of Surry, at their quarter ſeſſions, on the application 
of “the mayor, aldermen, and commons of the city of London, 
« in common council aſſembled, to iſſue a precept to the ſheriff 
to ſummon a jury to inquire into the value of certain eſtates : an 
order was <5} the juſtices at their quarter ſeſſions, ſtating, 
that on the application of “ the mayor, and commonalty, and 
« citizens,” they iſſued a precept, &c.: this order being removed 
by certiorari into the King's Bench, it was objeCted, that. it ſtated. 


the application to have been made by the mayor, commonalty, and. 


citizens, inſtead of the mayor, aldermen, and commons, according to, 
the directions of the act. The court allowed the objection, for 
that the bodies deſcribed in theſe different terms were diſtinct, 
the one being a ſelect body, the other the corporation at large, and 
that they could not go into the examination of any fact tending 
to reconcile ſuch diſtinction, or to ſnew that in truth the former 
were the proper perſons. ] | 


(D) What Things are incident to a Corporation. 
A Corporation is a creature of the charter that conſtitutes and 


gives it being, and preſcribes bounds and limits to its opera- 


tions, beyond which it cannot regularly proceed yet there are. 
ſome things (a) incident to a corporation, which it may do, with- 
out any expreſs proviſion in the act of incorporating. 


As if the king creates a corporation, and does not give any ex- 
preſs power in the letters patent to. make laws, yet this power is 


incident to the corporation, and included in their incorporation; 


for a body politick cannot be governed without laws; but theſe 
by-laws (5) ought always to be ſubjeC to the laws of the realm, as 
ſubordinate thereto. 


benefit of the corporation is advanced, is a good by-law, for that very reaſon, that being the true touch. | 
Ancient 
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electing members; but in newly erected corporations, the charter 3 Mod 14- 
that gives them being, muſt provide for their continuance and ting cre. 
ſucceſſion, . ates 2 cr : 
| poration of 
a mayor and eight aldermen, with a clauſe in the patent, quod ſuper mortem vel remotionem alicujus alder- 
manni liceat majori & cæteris aldermannis infra act dies proximo peſt mortem wel remotionem, &. to elett 
alderman into his place, though no election be within eight days after the death of an 
yet they may eleR an alderman at any time after. Roll. Abr. $13, 314. | | 


[So, corporations have as incident to them a common ſeal. 1 Bl. Com: 
For a corporation, being an inviſible body, cannot manifeſt its 475 Dave: 
intention by any perfonal act or oral diſcourſe: it therefore acts (3) Tr. 
and ſpeaks only by its common ſeal. For though the particular agreemear 
members may expreſs their private conſents to any act by words, te ma | 
or ſigning their names, yet this does not bind the corporation; it 2 60 | 


is the fixing of the ſeal, and that only, (5) which unites the ſeveral — — 


aſſents of the individuals, who compoſe the community, and makes entered ĩn 


one joint aſſent of the whole. the corpo- 


ration» 
books, though not under the corporate ſeal, will be decreed in equity. Maxwell v. Dulwich College, 
14th July 1783, cited in Fonbl. Eq. Tr. 296. But ſee contr. Taylor v. Dulwich College, 1 P. Was. 


65%. 


the aldermen, within eight days, come to the deputy, and require this vide 
him to make an aſſembly of them to elect another within the eight 3 Mod. x5., 
days, and he refuſe, and thereupon the greater part of the alder- ad how it 


is NOW re- 


elect an alderman; this is a void election, for the mayor (c) ought — 
5 - mayor, or 


to be preſent at it, by the words of the grant. 9 
who ought to preſide, wilfully or accidentally abſents himſelf, by the 31 Geo. 1. e. 4. Yide Manda- 


mus, D. 
Alſo where a charter impowers a corporation to chooſe officers, 5 Mod. 440. 
it impliedly obliges the perſons choſen to undergo and to ſtand to 
the nomination 3 for by accepting any letters patent, there is an 
obligation on the parties accepting to perform all things thereby - 
required, as to undergo all charges, offices, &c. „ | 
Corporations have alſo divers franchiſes, &c., as felons goods, 14 H. 8, . 
waits, eſtrays, treaſure-troye, deodands, courts and cogniſance of 29 H. 6. gz. 
pleas, return of writs, fairs, markets, exemptions from ſerving in . | 
offices or on a jury, exemptions from payment of toll, the aſſiſe Keb. $40. | 
of bread and beer, a pillory and tumbrel, the office of a juſtice of Rm. 113 
peace, coroner, clerk of the market, &'c. but theſe muſt be men- | 
tioned in the charter, and granted by expreſs words. | 


: Aud 


j 


422 
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10 Corporations. 


z Mod. 440. And if there be letters patent, which grant to the body politick 
Mod. 52. 
— Ju all the particular members ſhall take advantage of theſe grants. 


of a town cannot preſcribe for the freeholders of the town. 2 Keb. 25. 


7 * 93 
„ 4 3 


en (E) How Corporations differ from natural Perſons: 
ay be ob. ; Ev: 


ſerved, that | And herein, 

Corpora- | REY ; 9 
tions, in th | he: 

chartiee6F | 1. Of Grants made by and to them. 


of A LTHOUGH a corporation aggregate is ſaid to be inviſible, 
houſes or | 
— law, yet ſuch an artificial body are by their creation (5) capable of 
the ſame 


; to the poor within the 43 El. c. 2. in reſpect of lands whereof they are ſeiſed in fee for their own 


profit. Rex v. Gardner, Cowp. 79. They are rateable to the repairs of a church in reſpect of their 
corporate lands, 'Thursfield v. Jones, Sir T. Jones, 187. So, they may be bound excluſively to the 
repair of a highway, or of a bridge, or creek, by reaſon of the tenure of certain lands: ſo, they may be 
compelled to do fo by force of a general preſcription, that they ought and have been uſed to do fo from 
time immemorial, without an allegation that they uſed to do ſo, in reſpect of the tenure of certain lands, 
or for any other conſideration ; becauſe a corporation aggregate, in judgment of law, neyer die, and 
therefore if they were ever bound to ſuch a duty, they muſt continue to be always ſo; neither is it any 
plea that they have always done it out of charity; for what they have always done, they ſhall be pteſumed 


to have been always bound to do. 2 Inſt. 700. 1 Hawk. P. C. c. 76. § 8. Mayor of Lynn v. Turner, 


Cowp. 87.] 45 E. 3. 2. 3. (6) Such corporations are not capable of a protection profectur. or mora- 
tur., becauſe the corporation itſelf is inviſible, and reſteth only in confideration of law. Co. Lit. 130. 
2 Bulſt. 233.— It hath not been known that a corporation hath been bound in a recogniſance or 
ſtatute- merchant. Moor, 68. pl. 182.— They cannot do homage or fealty, becauſe theſe muſt be 
done in perſon, Co. Lit. 66. b. 4 Co. 11, a. 10 Co. 32, b. (c) But they cannot retain, without 
a due licence in mortmain, Co. Lit. 99. wide tit. Mortmain. A 7 
— E. 4. 12. But a dean without the chapter, a mayor without his common- 
oor, 51. 8 © 4 
ppb alty, the maſter of a college or hoſpital without his fellows, cannot 


werſo, a Purchaſe or grant, or make any contract that will bind the cor- 


bond or _ poration. - | 
contract * 


entered into by the body in the abſence of the head, will not bind; and upon this principle, if a bond 
be extorted from a mayor and commonalty by the impriſonment of the mayor, the corporation may plead 


that impriſonment in avoidance of the bond, for during the impriſonment, the corporation. may be 
conſidered as without a head. 21 E. 4. 12. Cowp. 224. 226. ] . 


T 


Pide tit. If a remainder be limited to ſuch a corporation as the king ſhall 
Remainder next erect, this is no good remainder, though à corporation be 
and Rever- 4 , | 

fins erected before the particular eſtate determine; for though a re- 


mainder limited to the eldeſt ſon of J. S. in ſuch a manner be 
good, yet this body of men is only capable of taking when they are 
In eſe. ; | wk 
Co. Lit. 9. If a feoffment or grant be made by deed to a mayor and com- 
$63, 9% i monalty, or any other corporation aggregate of many perſons 
given to the Capable to purchaſe, they have a fee-ſimple without the word 
Sing by = ſucceſſors, (d) becauſe in judgment of law they never die. 
rolled, without the word ſuccefſers or beirs, a fee · ſimple paſſeth, Co. Lit. 9. ; 
| i * 


X „ „ 


an exemption from tolls or privileges of fairs, (a) commons, & 


„ 


Corporations. 11 
If a leaſe be made to a corporation a te for the life of · the 27 K. 76. 
leſſor, this is a good eſtate for lie, Deca. the life Nate leſſor, Roll, Abe 
which is wearing and will determine, is the meaſure of its conti- of 
nuance; but if a leaſe be made to a corporation aggregate for their 
own lives, this is no eſtate for life, but a fee- ſimple ; for the leaſe 
being made to them as a body politick, which hath a continued 
ſucceſſion, and never dies, a leaſe made to them during their lives, 
is equal to a grant made to them while they continue a body 
politick, which, by reaſon of the perpetual ſucceſſion of its mem- 
bers, is in law looked upon to be for ever. | 

A corporation cannot be ſeiſed to the (a) uſe of another; and Co. 122. 
therefore it is ſaid, that if one by licence, without a valuable con- 7 3 
ſideration, make a feoffment, levy a fine, or ſuffer a recovery, or 62 . 
the like, to a corporation, to the uſe of J. S., the corporation thall Trusts, 3. 
have it to their own uſe. | | . Jenks, 195. 
Pl. Com. 102. 538. (5) That is, by the ſtrict rules of the common lawz for corporations are in point 


of fact frequently made truſtees for charitable uſes, and are compelled in equity to pertorm the truſts, But 
the doctrine in the text itil holds with reipect to the king. Gilb. i ſupra. ] 


= 


If A. grants to the mayor and burgeſſes of D., the moiety of a Leon, 30. 
yard-land, in the waſte of „without deſcribing in what part 
it ſhould be, or how it is bounded, the corporation cannot make 
their election by attorney; but are firſt to refolve on having the 
land, and then they make a ſpecial warrant of attorney, reciting 
the grant to them, and in which part of the ſaid waſte their grant 


ſhould take effect; and according to ſuch direction the attorney is 
to enter. | 


2. How they are to ſue and be ſued. 


Corporations aggregate muſt ſue and defend by (c) attorney; Co. Lit. 6. 
and therefore the (d) proper proceſs againſt them is a difringas, () 9 — : 
eſſoined. Dalſ. 121. pl. 154. Ld. Raym. 79. Argent v. Dean and Chapter of St. Paul's, B. R. 


E. 23 G. 3. cited in 2 Term Rep. 16.—cannot be outlawed. 10 Co. 32. b. No attachment lies 


againſt a corporation. Raym. 152.— [1 H. Bl. 209. If they have neither lands nor goods, there 
is no way to make them appear, either in a court of law or equity; for it is a rule, that for a pub- 
lick concern, the ſheriff cannot diſtrain any individual member of a corporation. Thursfield v. Jones, 
Skin. 27. 1x Ventr. 351. Style, 367. contr. all cited Cowp. 85. But in an extraordinary caſe, where 
they have no property, and will not appear, and where, conſequently, a court of equity can give no relief, 
the plaintiff may apply to the Houſe of Lords, who will make a ſpecifick order for relief. 1 Ch. Ca. 
204. 2 Vern. 396. S. C. cited, ] (4) Where on ſuch proceſs the court will order the: ſheriff to te- 
turn good iſſues. Salk. 19 1. pl. 2. 5 vb 


After ſervice of a writ of execution of a decree againſt a corpo- 2 Vern. 456. | 


ration, the next proceſs is a di/ringas, and after that a ſequeſtration, . g 
which being once awarded, they can never after come and pray _— 
to enter their appearance, as they might have done on the di/tringas, 
which iſſues for that very purpoſe to compel them to appear; but 
the appearing being paſt, the proceſs muſt go, becauſe the appear- 
ance being only in favour of liberty, can be of no ſervice to a cor- 
poration, which cannot be committed. Ee | 

A corporation aggregate cannot diſtrain in their own perſons, Brownl.r75. 
but by their bailiff, and therefore no (e) replevin lies againſt them 10 3 
by the name of their corporations. e _—_ as 
in cuſtedia mareſchalli, 6 Mod. 183. [Cannot ſue as a common informer. ' 2'Stra. 1241. args 
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The ſummons te appear mult be ſerved on the mayor, or ether chicf officer, and that is ſufficient. Pr. 


Corporations. Fo 


* 


Ch. 131. 1 Ch. Ca. 206. ] 


10 Co. 32. a. 


[lt is holden that a corporation aggregate cannot be ſummoned 


Skin. 27+ into the. eccleſiaſtical courts : they may, however, be made ameſ- 


22 Aſſ. p. 67. 
Bro. Corpor. 
P+ 43. 

(a). Plowd. 


Dy. 102. 
2 Ley. 68. 
(4) 1 Leon. 
253. 

(c) Cro. 
El. 232. 

1 Anderſ. 
272. 

Hob. 211. 
2 Ld. Raym. 


1535˙ 


Dutch Weſt 
India Com- 
pany v. 
Henriques 
Van Movſes. 
2 Ld. Raym. 


1535 
I Str. 612. 


Pitts V. 
Gainee, 

1 Ld. Raym. 
838. 

1 Sal. 10. 


Anon. 
1Vern. 117, 


Whych v. 


Meal, 3 P. 
Wms. 310. 
Moodamay 


v. Morton, 
7 Br. Ch. 


Rep. 471. 


nable to thoſe courts: for in the court Chriſtian they are cited by 
their proper names, though in their politick capacity; and if they 
ſtand out, they muſt lie by the heels in their natural capacity. 

A corporation which has a head cannot ſue or be ſued without 
it, becauſe without it the corporation is incomplete. | 


A ſole corporation, having two capacities, a natural and a corpo- 
rate, muſt always ſhew in what right he ſues (a) : but an aggregate 
corporation having only a corporate capacity, a ſuit in their cor- 
porate name can be only in that capacity ; and therefore, it is not 
neceſſary that a mayor and commonalty ſhould allege ſeiſin in right 
of the corporation (5), or a warden and ſcholars, ſeiſin in right of 
their college (c). | 


In an action of whatſoever kind, brought by a corporation, it is 
unneceſſary to ſhew how they were incorporated; but on the 
general iſſue pleaded by the defendant, it is Rid, they muſt prove 
that they are a corporation. | | 

An aCtion may be ſupported in this country by a foreign cor- 
poration, in their corporate name and capacity ; and in pleading it 
is not neceſſary they ſhould ſet forth the proper names, of the 
perſons who compoſe the corporation, or ſhew how they were 
incorporated; though on the general iſſue being pleaded, they muſt 
prove that by the law of the foreign country they were effectually 
created a corporation. | 

But in juſtifying a treſpaſs committed in the aſſertion of a fran« 
chiſe or privilege of a corporation, it is frequently neceſſary to ſhew 
not only the exiſtence of a corporation, but the manner in which 
it claims to be ſo, whether by charter, preſcription, or act of par- 
lament. | 

In equity, corporations aggregate anſwer under their common 
ſeal, and not upon oath : as therefore it is not very likely that 
they will diſcover any thing to their prejudice, it is uſual for 
plaintiffs to make the clerk or treaſurer, or ſome of the principal 
members in their natural capacity, co-defendants with the corpo- 
ration. This praQtice appears to have commenced in the time of 
Charles the Second, and was afterwards expreſsly recogniſed by 
Lord Talbot. | 

When a perſon has reaſon to ſuſpe& that he has ſuſtained an | 
injury by perſons aCting under the authority of a corporation, but 
cannot aſcertain how far they are concerned, he may file a bill 
againſt them and their ſecretary, or other officer, for a diſcovery, 
before he brings an action at law, ſuggeſting that he intends ta 
bring one, but cannot do it, without the diſcovery prayed ; becauſe 
as the ſuit againſt a corporation is by original, the diſcovery may 
be neceflary before he can ſue out his writ. But if the diſcovery 


of any of the matters called for would be prejudicial to the corpo- 
' ration, 


Corporations, 13 
ration, and not be neceſſary to the plaintiff's caſe, the officer needs 


not diſcover thoſe parts, | | 8 = N | 
If the majority of the members of a corporation are ready to put R. v. Pr. 
in their anſwer, and the head who has the cuſtody of the com- 8 
mon ſeal, refuſes to affix it, a court of equity will ſtay the proceſs * 
againſt the corporation, till an application can be made to the 2 
court of King's Bench for a mandamus to compel him, which that 
court will grant. . | Sy 


3- What they may do without Deed. 


Aggregate corporations, conſiſting of a conſtant ſucceſſion of Co. Lit. 
various perſons, can regularly do no act without writing; there- 8 1 
fore gifts (a) by and (5) to them, (e) muſt be by deed. | Many, 1-4 
170. 2 Sand. 305. Raym. 194. () They cannot attorn without deed. 6 Co. 38. b. (6) A gift 
to a dean and chapter, or other corporation aggregate, muſt be by deed. _ Co. Lit. 94. b.——But an 
abbot, biſhop, on, &C., or other ſole body politick, might have been infeoffed without deed. Co. 
Lit. 94. b.—(c) Where if pleaded,” the thing is done, it muſt be intended by deed. Cro. Jac. 411. 
2 Saund. 305. | | | | 


A corporation aggregate cannot, without deed, command their Roll. Abr. 
bailiff to enter into cettain lands of their leſſee for years, for a $74 Cro- 
condition broken | Füs. 375. 

x 2 2 Roll, Abr. 699. S. C. Cro. Jac» 41. Cro. Car. 26g. 

{Neither can they, without deed, appoint one to ſeiſe goods as Horne v. 
forfeited to the uſe of the corporation. | Joy, 


I : I Ventr. 47. 
1 Med. 18. 2 Keb. 667. cited 3 P. Wms. 434+ 


Nor can they, without deed, preſent a clerk to a living.] wad; Hf. 8. ra. | 
Bro. Corp. 83. 
But a corporation may employ one in ordinary ſervices without N 
deed, as a butler, cook, c. but not to appear for them in an Nod. 18. 
aſſiſe, or any other act which concerns their intereſt or title. 
So, a man may avow the taking cattle damage -feaſant, as bailiff 3 Lev. 107. 
to a corporation, without having any precept in writing 
Alfo, a corporation aggregate may appoint a bailiff to diſtrain Salk. 191. 
without deed or warrant; as well as a cook or butler; for it neither b 3. 
veſts nor deveſts any ſort of intereſt in or out of the corporation. 
So if the ſheriff makes a warrant to a corporation that hath Moor, 332. 
return of writs to arreſt a man, they may by parol make a bailiff 
to execute it. 3 
[The bank of England, or any ſimilar corporation, may without Rex y. 
dced, empower their ſervant to make promiſſory notes, or bills of — 2 . 
N in their name: and this is the uſual practice with the . 
ank.] 2 
If a leaſe for years be made to a corporation aggregate of many, 10 Co. 68. 
they cannot make an (d) actual ſurrender thereof, but by deed (4) Butif 


. : accept 
under their ſeal. a new leaſe thereof, this is a ſurrender in law of their firit leaſe. 7 68. b. 


II the churchwardens of S. are incorporated, E7., and the king 10 Co. 68. | 
leaſes, &c., to them for twenty-one years, and, in conſideration of | 
a ſurrender thereof, leaſes to them for fifty years, they may his 

T | 6 8 - their 


vs 


4 Corporations, 


(a) A dean their den hands, and without writing, (#) deliver FO . Sd 
2 patent into Chancery to be cancelled. : etters 


chapterhouſe acknowledged a deed of grant of their lands to the king, without making an attorney. 
Moor, 676. held elearly by Egerton, Lord Keeper, that it might be done, as well as to put their com- 
mon ſeal to a deed without attorney; but vide Leon. 184. Roll. Rep. 82, 


 Carth. 390. In cjeAtment, the plaintiff declared upon a demiſe made to him 


Patrick v. 


Balls. by the aldermen and burgeſſes of , without ſetting forth that 


it was by deed, or under the ſeal of the corporation, and on a writ 
of error, it was holden well enough; and that this being a fictitious 
action to try the title, the demiſe need not now be ſet out to have 


| been by deed. 2 
Salle. 192 · If a mandamus be directed to the mayor and commonalty of T., 
Le? hk the return may be made in the name of the corporation, without 


x54. fl. 2. the common ſeal, or the hand of the mayor ſet to it; for though a 
Seal of a Corporation cannot do an act in pais without their common ſeal, 
corporanony yet they may do an act upon record, by which they are eſtopped 
put to a deed - it dei 18 

who is not mayor, does not make it the deed of the corporation. 12 Mod. 423. 


4. What Things they may take in Succeſſion. 


Co. Lit. 46. A corporation aggregate may take any chattel, as bonds, leaſes, 
Aer Ec. in its political capacity, which ſhall go in ſucceſſion, becauſe 
mit is always in being. | | 


Co. Lit. But (5) regularly, no chattel ſhall go in ſucceſſion, in caſe of a 
6a. ſole corporation. | | 


Dyer, 43, Co. Lit. 9. a. (6) But a ſole corporation by cuſtom may be enabled by the ſame cuſtom 


to take a chattel in ſucceſſion, as the chamberlain of London, whoſe ſueceſſor by cuſtom may have exe- 
cution of a bond ar recognizance acknowledged to his predeceſſor for orphanage money. 4 Co. 65. 
Cro, Eliz, 464+ 632, | : 


— 


Co.Lit. Therefore if e) a leaſe for years be made to a biſhop and his 
le or. ſucceſſors, and the biſhop die, this ſha!l not go to his ſucceſſors, 


naments of but to his executors. 


the chapel of the predeceſſor belong to the ſucceeding biſhop, and are merely in ſueceſſion, though other 
chattels, in caſe of a ſole corporation, belong to the executors of the deceafed, and go not in ſucceſſion. 
12 Co. 105.80, the ancient jewels of the crown ſhall go to the ſucceſſor, and are not deviſable by 
teſtament. Co. Lit. 18. b. But they may be diſpoſed of by patent, per Berkley and Jones. Cro. 


Car. 344+ 


() 19 H. 6. If a (d) maſter of an houſe, that hath a covent and common ſeal, 

44+ Roll recovers in an annuity, and after arrearages ineur, and after he dies, 

Abr. 515. R . 

where the the ſucceeding maſter ſhall have the arrearages, and not the 

ſucceſſor of executor of the predeceſſor, becauſe the executor could not make 

— . . a teſtament. N DR 2 ESE | | 

damages in a writ of entry, though it is. otherwiſe in caſe of a biſhop, and other ſole ſecular bodies 

politick. 2 Inſt. 286. | | | SL 

19 H. 6. 44 But if a parſon recovers an annuity, and after arrearages incur, 

_ Abr. and after the parſon dies, the executor of the parſon ſhall have the 

515• arrearages, and not the ſucceſſor, becauſe he could make a teſta- 
ment. 

Roll. Abr. By the charter granted to the college of phyſicians, and con- 

$16 firmed in parliament, the offenders in practiſing phyſick in London, 

Atkins and without 


mm ww tt. ani 


W 


ens 


without admiſſion by the college of phyſicians, ſhall forfeit” 5. for 


every month, unum dimidium regi & alterum dimidium dicto prefi- 
denti & collegio on this charter it was holden, that if the preſident 
of the college recovers in debt againſt. an-offender, and dies, the 
ſucceſſor ſhall have. a ſcire facias to execute it, and not the 
executor ; for the predeceffor recovered it as due to him aud the 
college. i wid Rulied* note 8 tr e Pe” 


2 


* - 


5. Where they ſhall be liable in their natural Capacities. 


If a corporation aggregate difſeiſe to the uſe of another, they are 
diſſeiſors in their natural capacity, and the perſons who committed 
the wrong ſhall be charged therewith, and not the corporation, 
which conſiſting of a conſtant ſucceſſion of various perſons, and as 
a corporation, can regularly do no act without writing. 

If a mayor, or any other member of a corporation, procure a 
falſe return to be made to a mandamus, they may be proceeded 
againſt in their private capacities. | "42 i | 


FO 


If the maſter and 'wardens of the company of woodmongers 
enter into bond thus, wiz. noverint, c. magiſirum & guardians, 
Sc., teneri, &c., and the common ſeal is put thereto, and it is ſigned 
as uſual, by the principal of the company, and indorſed Sigillat. bo 
deliberat. in preſentid, &c. and the corporation is diſſolved after, 
yet they ſhall not be (a) charged in their natural capacity. 


Vide tit. 
Difeifin. 


Salk. 192. 
pl. 4+ 


Lev. 237» 
— Where 2 
corporation 


granted an 


annuity, 
and was af- - 


- terwards 


diſſolved. 


Vide Owen, 73. 2 And. 107. (a) Where in equity, the private members of a company were made 


liable to the company's debts, where the company had no goods. 2 Vern. 396. 


[6. Of the Qualifications requiſite for Members or Officers of 
+, "3000 £4: 65 DEPEnIOns: RW 


A quaker, who has ſerved an apprenticeſhip of ſeven years, is 
entitled to be admitted to the freedom of a corporation as well as 
any other perſon, and his ſolemn | affirmation, by virtue of 
7 & 8W.3. c. 34. is equivalent to taking the uſual oaths; for 
that clauſe of the ſtatute which provides that no quaker, by virtue 


of that act, ſhall have any office or place of profit in the govern- 
ment, does not extend to the freedom of a corporation. 


Though it be true that where an infant is aually mayor, or 
other chief officer of the corporation, this ſhall not avoid the acts 
of the corporation with reſpect to ſtrangers; becauſe theſe acts 


are not the acts of the particular perſong, but of the body corporate; v- 


yet it ſeems that where neither the proviſions of the charter, nor 
the uſage of the corporation, expreſtiy authoriſe the election of an 
infant into a corporate- office, he is not capable of being elected. 

Reſidence within a corporate town is not neceſſarily a previous 
qualification for the freedom of'the corporation, and the freedom, 
when once obtained, is not forfeited by non-reſidence: but by the 


_ conſtitution of the corporation, whether by preſcription, or the 


expreſs words of the charter, reſidence may be requiſite as a previous 
qualification (5): and, where that is the caſe, the court of King's 
nch will grant leave to file an information, in the nature of que 

79805 warrants, 


on 


(3) T Bar- 
nardiſt. 138. 
1 Salk. 374 


5 Corpotations, ; 


114.Raym. warranto, againſt the governing part of the corporation, for als 
_— $03, mitting perſons non-kreſident. | | 

Where a man is already a member of a corporation, reſidence is 

not a precedent qualification to his being choſen to a corporate 

office, unleſs expreſsly required by the conſtitution of the borough 

Comp. 539. but though reſidence be not tequired at the time of the election, 

an abſent perſon muſt not be choſen colluſively for any ſiniſter 

purpoſe, and if he be, the election will be abſolutely void. The 

Rex v. corporation of Cambridge, on the charter-day for the election of 

d Gem a mayor, elected a perſon who was an officer in the my juſt gone 

bridge, 4 to North America, and without the leaſt probability of his return- 

Burr, 2008. ing till long after the year would be expired: the electors were 


ſutficiently appriſed of the fact, at the time of the election, 


and ſoon afterwards had expreſs notice given them of it, but re- 


fuſed to proceed to a new election; and it appeared they had 
elected this abſentee for the purpoſe that the preceding mayor 
might hold over, which it was pretended he might do by ancient 
uſage, and by virtue of a charter of Charles the Second. The 
court of King's Bench held that this was merely a colour to avoid 
any election at all: that the electors had choſen this perſon becauſe 
they knew it was impoſſible for him to execute the office, and that 
the election was abſolutely void. 
Rex v. Heath, By the proviſions of a charter, reſidence may be required as a 
44.476 previous qualification for ſome offices and not for others. 


See further on this head, tit. « Officer and Officers” (E) (K). 


7. Of the Concurrence required in corporate Acts. 


1 Kyd on Where no ſpecial proviſion is made by the conſtitution of a cor- 
8 422: Poration, the whole are bound by the acts, not my of the major 
75. part (a), but of the major part of thoſe who are preſent at a regular 
12 Mod. corporate meeting, whether the number preſent be a majority of 
(Z) Comp. the whole body or not (5). So, though a particular conſtitution 


249. require the pre/ence of a majority of the whole number, yet the con- 


currence and conſent of a majority of the whole is not neceſſary, it is 


. (c) Burr. ſufficient that a majority of the number preſeni concur (c). So, 
where a number leſs than the majority of the whole, are by a par- 
ticular conſtitution. competent to do a corporate act, the act of a 

majority of that ſmaller number is equivalent to the act of the 
majority of the whole : thus, by the conſtitution of the city of 
London, forty are ſufficient to form a court of common council 
though the number of common councilmen greatly exceeds the 
double of that number, and a majority of the forty, if no more be 


"dere preſent, bind the whole corporation. So, where it appeared that 
eneral Ve 


3 king Edward the Sixth, by charter, incorporated twelve perſons by 


2 Atk, 212, name, to elect a chaplain for the church of Kirton, in Lincolnſbire: 
and by a diſtinct clauſe, zhree of the twelve were to chooſe a chap- 

lain to officiate in the church of Sandford, within the pariſh of 

Kirten, with the conſent and approbation of the major part of the 
inhabitants 


. >. La. 


hall be ſworn before his predeceſſor, the preſence only of the latter F. 
: C - 
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inhabitants of Sandford on a vacancy, two of the three choſe 9 7 


chaplain, with the conſent of the major part of the inhabitants of 


Sandford ; the third diſſented: the queſtion, whether this was a 
valid election, coming before Lord Chancellor Hardzvicke, he is 
reported to have expreſſed himſelf thus: It cannot be diſputed, 
that wherever a certain number are incorporated, a major part of 
them may do any corporate act; ſo, if all be ſummoned, and part 
appear, a major part of thoſe that appear may do a corporate act, 
though nothing be mentioned in the charter of the major part. 


This is the common conſtruction of charters, and I am of opinion, 
that the three are a corporation for the purpoſe for which they are 


appointed, and that the major part of them may do any corporate 
act: this was a corporate act, and the choice too was confined, and 


conſequently, it was not neceſſary. that all the three ſhould join.” 


Where a charter requires an act to be done by the major part of Rex v. 
a definite body, no corporate aſſembly can be compoſed of leſs than Newham, 
a majority of ſuch definite body, when complete; and conſequently, 2: Rep: 
when the number is reduced be/owv that majority, the power of v. Grimes, 
acting is at an end. But in ſuch caſe, if the number be indefinite, 5 Bur. 
the words major part have no operation, and any number of the body, 2598. Rex 
duly aſſembled, however ſmall, is ſufficient to form a corporate Cowp. 248. 
aA Monday, id. 530. Rex v. Bellringer, 4 Term Rep. 8 10. Rex v. Miller, 6 Term Rep. 268. 

With reſpeCt to the head of the corporation, there was this dif- Rex v. 
ference between a corporation aggregate of one perſon capable and the, 
many incapable, and a corporation aggregate of many perſons ca- 421. N 
pable, that in the former, as in the caſe of abbot and convent, v. Sutton, 
there muſt have been the concurrence of the major part, and of 12 Med. 76. 
the head beſides, becauſe the abbot only acted with the conſent of at 
the major part of the reſt; but in the latter, as in the caſe of 1 Str. 53. 
maſter and fellows, or mayor and commonalty, the head is but a 
member of the acting part, in the ſame manner as any other indi- 
vidual ; and therefore, without a particular uſage, or the expreſs 
proviſion of a charter, he has no caſting voice. 

Where it appeared that an officer was removable by bailiffs and 2 Ld. Raym. 
burgeſſes, or the greater part of them, * of whom the bailiffs to be _ 
two,” and it was faid in the return to a mandamus, that he was Too. 
removed by the bailiffs and burgeſſes, the bailiffs being then pre- 
ſent, the court held, that if the actual conſent of the bailiffs had 
been required in this caſe, their conſent ſhould be intended, either 
as actually given, or as included in that of the major part: but 
they held that it was not required ; for that, as in all corporate 
acts, the act of the majority is the act of the whole, ſo the bailiffs 
being the head of the corporation, nothing could be done without 
their preſence, though it had not been expreſsly required, and its 
being ſo required did not render their concurrence neceſſarr. 

Where the head office of a corporation is veſted in more than 1 Kyd on 
one perſon, as in the caſe of two bailiffs, the preſence of both is Corp. 423» 
abſolutely neceſſary, becauſe both fill but one office. | | 

ere the proviſions of a charter direct that the new mayor Rex v. 


Yor. UT a, © Str. 994. 
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is not ſufficient: there muſt alſo be his aſſent ; at leaſt nothing 
mult appear from which his %% ent is manifeſt. 


8. Of che Regularity of their Proceedings. 7 


Ca. temp. Where corporate acts are to be done, not on a charter day, and 

Hardw.151. by a ſelect body, there muſt be a ſummons of every member, 
except ſuch as have abſolutely deſerted the town. 
And where there are different aſſemblies in a corporation with 
diſtinct powers, and all the members of the ſmaller aſſembly are 
members of the more numerous; if the more numerous aſſembly 
be ſummoned to meet to exerciſe the powers lodged in them, thoſe 
who are members of the ſmaller aſſembly cannot ſeparate from the 
reſt, and exerciſe their diſtin powers: but there muſt be a ſum- 
mons for that purpoſe of the {ſmaller aſſembly by itſelf. 

Rer v» he Corporation of the city of Carlifle conſiſted of a mayor, 

N aldermen, bailiffs, and capital citizens, who together formed the 

1 Str. 3285. common council, and had the power of electing capital citizens; 

Machell s. the power of amotion was in the mayor and aldermen only, or the 

3 major part of them. I he common council met for the purpoſe of 

1385. S. P. tranſacting the buſineſs of that aſſembly; and the mayor and 
aldermen made an order for the amotion of one Poulter, a capital 
burgeſs, for a cauſe which was allowed to be legal. The court 
held, that the removal in this caſe was not regular, and that there 
ought to have been a ſummons for the mayor and aldermen to 
meet in their diſtin capacity. 


1 Per Lord It hath been ſaid in ſome books, that if all the members of the 
We e corporation be preſent by accident, or in conſequence of a ſum- 
10 Strange- mons to attend on one particular buſineſs, acts relating to any bu- ' 


Wis ways, Hil. ſineſs done by unanimous conſent will be good. But this is a 
by „ Geo. 2: point which -hath never been ſolemnly adjudged. 


Wh cited by Ld. | 7 
7 Hardwicke, Ca. temp. Hardw. 151. 1 Barnard, 80. Muſgrave v. Mayor of Appleby, 1 Str. 584. 4 
10 2 Ld. Raym. 1358. See Kyd Corp. 434. &c. a . 
"#4 
Rex v.May- Where a ſummons is neceſſary, it is not ſufficient that the h 
or, &c- of uſual and general orders be given to the ſummoning officer; v 
CY the latter muſt actually do every thing he poſſibly can to ſummon n. 
Hardw. 147. all the members of the ſelect- body. D 
Per Eyre, J. It has been ſaid, that though the aſſembly of a ſelect number 52 
1 Str. 386. held ner on a charter-day, be irregular, unleſs every member 
within reach of ſummons, be actually ſummoned, yet that in the 5 
1 Rex v. ſummons it is not neceſſary to ſpecify any particular act. How- f 
| e e ever well-founded this may be, as applied to the ordinary buſineſs : 
: 55 2 Burr. of the corporation, it ſeems that, in the caſe of an amotion of a in 
723- Rex corporator, a general ſummons to every member is not ſufficient; 1 
3 but that it is neceſſary to mention, that it is intended to conſider , 
caſter, d. the queſtion of removing the particular perſon ; perhaps even that 5 
738. will not be ſufficient, but it may be neceſſary to ſtate the cauſe as 
of his intended amotion. This, however, does not appear to be a, 
fully ſettled, for in the caſes where the amotion of members has 8 
been held irregular for want of praper ſummons, the determina- > & 


tion l 


not be ſufficient, unleſs that »/ua/ notice be perſonal (6). 
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tion has generally proceeded on the circumſtance of there having 
been no {ſummons at all. 0 mW 

But no ſummons is neceſſary where a member is not reſident ; Burr. 
within the town. S 2601. 

It is laid down as a general rule, that where there is a u,, rex v. 
method of notice, that cannot be diſpenſed with, though there be Mayor, &e. 
an actual ſummons of all the members, unleſs indeed every ſingle and KEE Vo 


8 ; 5 Little, &Cs 
member be preſent at the meeting, and conſent to wave it. Freemen of 


Saltaſh, 5 Burr, 2682, 
Where it is intended to remove anyone of the members or officers James 

of a corporation, it is, in general, abſolutely neceſſary, not only Þ=sg's caſey 

that he ſhould be ſummoned generally to attend; but he muſt es he 

have a particular ſummons to attend and anſwer the particular caſe, 4 Mod. 

charge alleged againſt him; for it would be highly unjuſt, upon 33. 37+ 

a general ſummons, to remove a man for particular offences, 

which he may have had no opportunity of preparing to anſwer. 
But there may be particular circumſtances, under which the Rex v. 

ſummons may be diſpenſed with. Thus, ſays Halt, C. J. «a man Chalke, | 

ought not to be disfranchiſed until he has been heard in his de- ,, ON 

tence, on notice and preparation, and notice is only neceſſary for Salk. 42. 

that purpoſe. Therefore, if a man be charged in plenis comitiis, and 

ordered to prepare by ſuch a time, this will be good, though 


there be no actual ſummons, becauſe if the party be heard it is 
ſufficient.” 


If a party be charged with a particular offence in one aſſembly, Serjeant 
and ordered to prepare for his defence, he certainly cannot com- Whitaker's 
plain of want of notice; but it ſeems very doubtful whether his — Ss 
being charged and anſwering in the /ame aſſembly will cure the 1 


240. 
want of notice. 2 Salk. 435. See x Kyd. Corp. 445, 6, 7, 8, 9. 


Where a perſon is removable for non-reſidence, there is no (a) comb. 
neceſſity to ſummon him before he is removed, becauſe he has __ delle 
abdicated the town, and is out of the reach of ſummons (a). But $4 


. ; l 364. Reg. 
if he be removable for non- attendance at the corporate aſſemblies, v. Trubody, 


he muſt have had perſonal notice to attend, and that his preſence 2 La. Ram. 


was neceſſary; for the uſual notice of the intended meeting will in Dough 


152. 157. 
51. 446. Palm. 451. 1 Sid. 14. 2 Sid. 97. Forteſc. 205. (5) Rex v. Richardſon, 1 Burr. 517. 
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520. 540. 


A man may be conſtituted a burgeſs, or appointed to an office, 1 Ld. Raym. 
by deed under the common ſeal, and then he ought to be diſ- 226. 1 $50. 
charged in the ſame manner : but where the party is conſtituted Toy 
or appointed by election, nothing more is required than an entr 
in the books of the corporation; and he may be diſcharged by 
an order entered in the ſame manner. 

So, where an office is granted by deed, the reſignation or ſur- 1 LA. Raym. 
render ought alſo to be by deed ; but where an officer is appointed N 
by election, the corporation may accept his reſignation or ſurren- * 
der by parol before them: , if, indeed,” Tays Holt, c a man 


peak at large, and ſay he will be no longer alderman, cc. 
that ſignifies nothing: but if he come in an open aſſembly of the 


2 Corporation, 
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corporation, and there reſign his office, declaring that he will not 
continue in it any longer, and deſire them to accept his reſigna- 
tion, and they accept it and elect another in his room, this is a 
good reſignation,” | | | 
With reſpect to the preſiding officer, it is to be obſerved, that, 
where ſtrangers are not intereſted, all voluntary acts not neceſſary 
to carry on the buſineſs of the corporation, done by an uſurper or 
a mayor de facto, or under the authority of either, ſeem to be 
s Str. 2090. void: and that ſome neceſſary acts are void in both cafes. For 
Andr. 163. though in the caſe of The King v. Liſle, the court dwelt upon the 
circumſtance of the election of the defendant, not being a neceſſary 
1 Kyd Corp. act, yet it appears from ſubſequent caſes, that the circumſtance 
454. of the act being neceſſary is not alone ſufficient to make it good. 
2 Str. 11009. In the King and Hebden, the defendant made a title to the 
Andr. 388. office of bailiff of Scarborough, from an election under the bailift- 
ſhip of Batty and Armſtrong, and on iſſue joined whether theſe 
were bailiffs or not, a record of a judgment of ouſter againſt them 
was read in evidence; and on a motion for a new trial, it was 
holden, that it was properly admitted ; and the ſame evidence was 


ſaid to have been lately admitted in a trial at bar, in a caſe relat- 


| ing to the corporation of Orford. 
8 Burr. In the caſe of the King and Grimes, a queſtion having been 
58. made, whether the ſpecial verdif found on the information againſt 
John Leigh, for uſurping the office of mayor, and the judgment 
given thereupon againſt him, were evidence in the preſent caſe 
againſt Grimes for uſurping the office of capital burgeſs; and to 
what degree it ought to be allowed; the court held it to be ad- 


miſſible, but not concluſive, and, in fact, gave judgment againſt 


him, on the ground that Leigh, who had preſided at his election, 
was not a rightful mayor. In the firſt of theſe caſes, if not in 
both, the election was an act neceſſary to the preſervation of the 


corporation, | | 
x Barnardd, Where the mayor's preſence is neceſſary at a corporate aſſem- 
385. bly, his departure before a buſineſs, regularly begun, be concluded, 


will not invalidate that particular buſineſs, but the aſſembly can- 
not proceed to any thing elſe. 


9. Of the Election and Amotion of their Members. 


Skin. 45. There cannot properly be any election to an office which is not 
yd Corp. actually vacant, for though it may be a practice in ſome caſes to 
choole a perſon before-hand, which may be called an inceptive 

election, and on the death of the predeceſſor, to admit the per- 

ſon before nominated, which completes the election; yet ſuch an 
inceptive election is not binding on the electors; and when the 

8 vacancy really happens, they may elect another. 

2 Kydcu . If the election of a particular officer be, by ancient charter, 
8. veſted in one body, a ſubſequent one cannot of itſelf alter the 
mode of election; but if the ſubſequent charter be accepted by 

the corporation at large, or if they acquieſce under it, and act in 
conformity 


is not 
caſes to 
iceptive 
he per- 
ſuch an 
hen the 


charter, 
lter the 
pted by 
d act in 
aformuty 
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conformity to it, which is evidence of acceptance, the latter mode 


of election is valid. 

By a charter of Henry 4, it was granted, that the mayor, al- 
dermen, and citizens of Norwich, might elect two to be ſheriffs 
of that city: Charles the Second, in the 18th year of his reign, 
by his charter granted, that the mayor and aldermen might elect 
one ſheriff, and the citizens the other. The ſubſequent elections 
were made according to the proviſions of the latter charter, and 
were held good by the opinion of two juſtices againſt one, 

The privilege of election may be in one body, and the privi- 
lege of approbation in another: thus, the privilege of election to 
the office of alderman in London and in Norwich is in the ward, 
and that of approbation in the mayor and aldermen; but if the 
mayor and aldermen reject, without reaſon, one choſen by the 
ward, a peremptory mandamus will be granted to admit him. 

Where the perſon elected is unqualified, and the electors at 
the time have notice of the want of qualification, their votes to 
him are thrown away, and the perſon who has the next greater 


number to the qualified perſon, is to be conſidered as duly 
elected. | EE 


21 


Skin. 574. 


2 Salk. 436. 


Reg v. Bof. 
cawen, P. 13. 
Ann. B. R. 
Rex v. Wi- 
thers, P. 8. 
G. 2. B. R. 
cited in 


2 Burr. 1020. Cowp. 537. Taylor v. the Mayor of Bath, M. 15 G. 2. B. R. cited in Cowp. 537» 


Where a candidate is propoſed in a corporate meeting duly aſ- 
ſembled, and a majority of the perſons aſſembled proteſt againſt 
any election, and do not propoſe any other candidate, the mino- 
rity may elect the candidate propoſed. 


Old know 
v. Wain- 
wright, 

2 Burr, 
1017. See 
the caſe of 


the King v. Monday, Cowp. 530., and 2 Kyd Corp. 17., &c. 


Where the time and manner of election are not fixed by.char- 


ter or preſcription, it is competent to a corporation to make re- 
gulations reſpecting them. 


It ſeems now to be acknowledged, notwithſtanding the opinion 
of Lord Coke (a) and others, that every corporation aggregate hath, 


as incident to it, a power of removing its members for reaſon- 
able cauſe. | 


v. Richardſon, 1 Burr. 517. 


Machell vs 
Nevinſon, 
2 Ld.Raym. . 


1355. Newling v. Francis, 3 Term Rep. 189. 


Tidderley' 
caſe, 1 Si, 
14. Lord 
Bruce's 
caſe, 2 Str, 
319, Rex 


(a) James Bagg's caſe, 11 Co. 99. a. Yates's caſe, Sty. 477. Rex ve 


Mayor of Coventry, x Ld. Raym. 392. Rex v. Mayor, &c. of Doncaſter, 2 Ld. Raym. 1556. 


But this power, like every other incidental power, is incident 
to the corporation at large, and cannot be exerciſed by any ſelect 
body, unleſs given it by charter, or claimed by preſcription, or 
in conſequence of a by-law made by the body at large. And it 
is laid down as a general principle, that where by cuſtom a par- 
ticular body has acquired that power, and a ſubſequent charter in 
ſome reſpects new models the conſtitution of the corporation, but 
retains the particular body, without reſtraining its cuſtomary 
power of disfranchiſement, the power {till continues in the par- 
ticular body. | 

This power, whether poſſeſſed as incident to the corporation at 
large, or veſted in a particular body, muſt appear to be exerciſed 


3 at 


2 Kyd Corp. 
56. Dougl. 
149 · 


Haddock's 
caſe, Sir 
Thomas 


Ray m. 435. 
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| rait h- 


waite's caſe, 


x Ventr. 19. 


Corporations, 

at a regular meeting holden im a corporate charaCter, or at leaſt 
holden in the character, by virtue of which they are empowered to 
amove : thus, where it appeared by the return to a mandamus that 
the common council had the power of amotion, and it was al- 
leged as a fact, that the party complaining was removed by thirty 
of the common councilmen, in the council chamber aſſembled, 
the court held this to be infufficient z becauſe it did not appear 
c that the thirty common councilmen were then and there aſſem- 
bled as a common council, as they might be there to feaſt, or tor 
other purpoſes not connected with their corporate character.“ 

A mandamus having been directed to the mayor, bailiffs, and 
burgeſſes of the town of Northampton, commanding them to re- 
ſtore one Braithwaite to the place of common councilman ; they 
returned, that by letters patent of incorporation, power was given 
them of holding a common council, conſiſting of a mayor, two 
bailiffs, and forty-eight burgeſſes; that the power of removing 
any common councilman from his place upon juſt cauſe, was 
given to the mayor, bailiffs, and ſuch burgeſſes as had been 


- mayors; that Braithwaite had been a common councilman, and 


committed ſeveral offences, which were particularly exprefled ; 
and that the common council aſſembled together and procured 
Braithwaite to be ſummoned, but that he did not appear to an- 
ſwer; on which he was removed from his office and place in the 
common council, “ by the mayor and burgeſſes, by the authority, 


and according to the charter aforeſaid.“ 


2 K yd Corp. 
58. Dy. 
332. in 
marg. 


Sir T. Jones, 
52. Sir T. 
Raym. 188. 
1 Ventr. 77. 
32. 


Rex v. 

Mayor, &c. 
of Coventry, 

1 Ld, Raym. 


397- 


It was objeCted, that this amotion was not according. to the 
authority given by the charter; for that it was ſaid to be by the 
mayor and burgeſſes, ſo that it might have been by the mayor 
and all the burgeſſes, many of whom might not have been mayors, 
whereas the charter confined the power to the mayor and ſuch of 
the burgefles as had been mayors : but the objection was over- 
ruled, on the ground, that it muſt be intended that al the bur- 
geſſes were preſent, and agreed to the amotion; and that as it 
was alleged to be by the mayor and burgeſſes according to the 
charter, the diſſent of the burgeſſes who were qualified, was not 
to be preſumed. 

This power of amotion, when poſſeſſed as incident to the cor- 
poration at large, cannot be exerciſed without reaſonable cauſe z 
nor can it be / exerciſed either by the corporation at large, or 
by a ſelect body, whether given by charter or claimed by pre- 
ſcription, if it be given or claimed only in general terms: but if 
a charter, by expreſs words, empower either the corporation at 
large, or a ſelect body, to remove an officer at pleaſure, or em- 
power them to chooſe him during pleaſure, they may in either 
caſe remove him without cauſe. So, a corporation by preſcrip- 


tion may, by cuſtom, have the power of removing an officer at 


pleaſure : but, in the return to a mandamus, commanding them to 
reſtore an officer ſo removed, it will not be ſufficient to {ſtate 
& that they are a corporation by preſcription, and that the king, 
by letters patent, reciting that they had a cuſtom to remove at 
pleaſure, confirmed that with other cuſtoms ;? they mult allege 

; .the 


% 


tion of another is a determination of his office, without = for- 


Corporations. 23 


the cuſtom in poſitive terms, and not ſimply by way of recital in 


the letters patent. | | 
So, if an officer, either by the proviſion of a charter, or by Pepis's caſe, 
cuſtom, be eligible in the alternative for life, or during pleaſure, 2 Show. 694 
. . .-- --. IVentr. 34 
and he be choſen to continue during pleaſure, he may, at any 
time, be removed without cauſe : and where an officer is remov- Rex v. 


able at pleaſure, or choſen to continue during pleaſure, the elec- 2 . 
er- 


. . . 5 1 bury, 1 Str. 
mal removal, or notice of the intention to remove him. 80, if 674. | 


the mayor for the time being have power to elect a town-elerk, it 2 3 641. 
follows of courſe, that he may remove the former town-clerk at 
his pleaſure. 2 | 1 — we 
But where an officer is removeable at pleaſure, the corporation, 2 La. Raym. 
in their return to a mandamus, commanding them to reſtore him, 224% 
ought to _ ſolely on that circumſtance ; for they cannot take 
advantage of it, if they return a cauſe, and that cauſe be not ſuf- 
ficient 3 becauſe it will then appear, that, at the time they re- 
moved him, they did not mean to proceed on their power to re- 
move him at will. | | 
A common freeman cannot be deprived of his freedom at the Warren's 
pleaſure of the corporation at large, or of any ſelect body, whether _—_ Cro. 
that power be claimed by charter or preſcription. or. $608 
The caſe of a common councilman is, in ſeveral books, diſtin- Lid. 2 Rell, 
guiſhed, in this reſpect, from that of an alderman; it being fre- Rp; u. 


. SirT.Raym, 

quently holden that a power of removal is good as to the former, 188. 
and void as to the latter. | | | iVentr. 77. 
f * 82. Rex Vs 


Mayor, &c. of Coventry, 1 Ld. Raym. 391. Rex v. Burgum Andover, id. 710. 


To the power of amotion, or disfranchiſement, the power of 2 Kyd Corp. 
5 a 2 | - — — 2. | 
2 a corporate meeting for that purpoſe is neceſſarily inci- Dong 5g 
ent, whether the former be in a ſelect body, or in the corporation 
at large; and therefore it is not neceſſary that the latter ſnould be 
expreſsly given by charter or claimed by cuſtom. 5 | 
The cauſe for which a member of a corporation is disfran- 2 Kd. alt.. 
chifed, or an officer removed, muſt be ſomething which has 1 : 
. . . gl. 80. 
ariſen ſubſequently to the admiſſion of the one to the enjoyment of 
his franchiſe, or of the other to the exerciſe of his office: the 
power of disfranchiſement or amotion cannot be exerciſed for a 
defect of original qualification; that can only be queſtioned by a 
proſecution by information in the nature of quo warrants. | 
The offences for which a corporator may be disfranchiſed, or Ca. temp. 
a corporate officer removed, have been diſtributed into three diſ- Harow-154, 
tinct claſſes. | 4 ao 
Firſt, Such as relate merely to his corporate or official charac- 
ter, and amount to breaches of the condition tacitly or expreſsly 
annexed to his franchiſe or office. 3 
Secondly, Such as have no immediate relation to his corporate 
or official character, but are in themſelves of fo infamous a nature, 
as to render the offender unfit to enjoy any public franchiſe ; ſuch 
as perjury, forgery, Sc. | 
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11 Co. 99. a. 
1 Ld.Raym, 
226. 


Sir Thomas 
Raym. 438. 
Ca. temp. 

Hard. 156. 


Sty. 477. 


2 Kyd Corp. 
64. Rex v. 
Taylor, 

3 Salk. 231. 


3 Salk. 229. 


Clepg's cafe, 
2 Burr. 


732. 


2 Roll. 
Rep. 11. 


1 Burr, 540. 
See 


Dougl. 177. 


2 Kyd Corp. 


73. City of 
Exeter v. 
Glide, 

4 Mod. 36. 
Rex Ve 
Truebody, 
2 Ld. Raym. 
275. Rex 
v. Lyme 


Regis, 


Dougl. 149. 


Corporations. 


And, thirdly, offences of a mixed nature, being not only 
againſt his corporate or official duty, but alſo indictable at com- 
mon law. | 

To burn or deface the charters or evidences of the corporation; 
or to raſe or corrupt the books, are offences againſt the corporate 
duty of a corporator, for which he may be removed; but in the 
caſe of a raſure of the books, the party muſt appear to have ated 
maliciouſly, and to. the detriment of the corporation, for it might 
happen thar the entry, as it ſtood, was wrong, and that he only 
made it as it ought to be. | | 

So, if he make a riot in diſturbance of an election of a 
mayor or other officer, or endeavour to hinder one of the alder- 
men from attending the common council, or hinder others who 
have a right to attend, from going thither to do the buſineſs of 
the corporation ; ſo, if he continue in court and make orders, 
after the court is adjourned. 8 75 

Circumſtances which have no immediate relation to the cor- 
poration, may be a ſufficient cauſe to remove a man from an of- 

ce of magiſtracy, provided they be ſuch as render him inca- 
pable or unfit to execute the office; ſuch as habitual drunkenneſs 
in- an alderman, though if a man were drunk by accident, that 
would not be ſufficient cauſe to remove him. 

So, it has been holden to be a ſufficient cauſe to remove a man 
from the place of alderman, that he is poor and cannot pay the 
taxes, though ſuch a cauſe would certainly not be ſufficient to de- 
prive a man of his freedom. To 

Bankruptcy, and not having obtained his certificate, is not 
alone ſufficient cauſe for removing a man from the office of com- 
mon councilman, though ſome one or more of the conſequences of 
bankruptcy may eventually become fo. | | 
Old age is not a ſufficient. cauſe to deprive an alderman of his 
office. | 

Non-attendance at the courts of the corporation is not ſufficient 
cauſe of removal, when the preſence of the party is not neceſſary, 
and no particular buſineſs is obſtructed by his abſence, though his 
abſence be wilful, and notwithſtanding he may have due notice 
to attend. 5 | 
Non-refidence within a borough cannot be a ſufficient cauſe 
to disfranchiſe a freeman ; becauſe he has his freedom for his own 
benefit, and his reſidence is of little conſequence to the corpora- 
tion at large. | | | 

But a total deſertion of the borough, by an alderman with his 
family, is a good cauſe to remove him from the office, becauſe he 
is thereby rendered incapable of doing his duty to the corpora- 
tion: but it is not a cauſe to disfranchiſe him, becauſe, though he 
ceaſe to be an alderman, he may {till continue a freeman. Nor 
is it every temporary abſence, that will be good caufe for remov- 
ing an alderman ; he may have ſome reaſonable cauſe of abſence, 
as ſickneſs, or going to the Bath for the recovery of his health, 
or being employed in the ſervice of the king: he may leave a ſer- 

vant 


the party for an uſurpation. 
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vant in the houſe, which is a proof of his intention to return, 

and makes him virtually an inhabitant 3 and if he return before 

his actual amotion, that may cure the defect of his abſence, how- 

ever long continued, It has been holden, that it was not a good Rex v. 

cauſe to remove an alderman, that he had left the borough for re, 

four months with his whole family. The length of time which * 4 

the party hath been reſident, ſeems to be immaterial, provided 2087. 

the reſidence hath been bend fide, and, in general, wherever non- 9 

= gent, 

reſidence is aſſigned as a cauſe for the removal of an alderman, ; Term 

or officer of ſimilar denomination, it muſt appear that reſidence is Rep. 466. 

required by the conſtitution of the corporation, or that the buſi- DN 11. 

neſs of the corporation has been obſtructed by the non- xreſidence 

of the party removed. | 
Wherever non-reſidence is a cauſe of amotion, it does not Vaughan v. 

render the office ip facto void, but only voidable z and there muſt Eevis, 


be an actual amotion before any proceedings can be had againſt RO. 


| ſonby, Say. 
245. 5 Br. P. C. 287. Rex v. Heaven, 2 Term Rep. 772. 


It is no cauſe of removal, that a corporator has uſed oppro- 2 Kyi c. 
brious or indecent language to the mayor, or other principal ma- James 
giſtrates of the corporation, as if he call the mayor a knave, or cafe 11 Co. 
ſay, that he has done that in the execution of his office, which 96. 
he cannot anſwer; though the words be in conſequence of an ad- Clerk's caſe, 
monition from the mayor, for a malicious act to another bur- Cre. Js. 
geſs; as where a burgeſs being church-warden preſented one of wy 
the burgeſſes maliciouſly, without cauſe, for being abſent from 
the perambulation; for which being rebuked by the mayor, he 
{aid contemptuouſly, I care not for Mr. Mayor, nor for any of the 
burgeſſes : nor does it ſeem a good cauſe of amotion that a man Per Holt, 
has written a libel on the mayor, or on another member of the C. J. For- 
corporation. It may, in ſome of theſe caſes, be proper to com- 
mit the offender till he find ſureties for his good behaviour; or 
ſome of the offences may be a foundation for an action at the 
ſuit of the party injured ; but they can be no cauſe of disfran- 
chiſement : ſo, 1 can it be a good cauſe of disfranchiſe- 11 Co. 94. 
ment or amotion, that the conduct of the party is troubleſome or 
diſpleaſing to the body at large. | | 

So, a cuſtom to disfranchiſe for contemptuous words is void, even 2Salk. 426. 
in the city of London, whoſe cuftoms are confirmed by act of par- *i4-Raym. 


lament, for that confirmation cannot extend to unreaſonable cuſ- Cluk'seaſe,* 
toms, waich this clearly is. | | 1 Ventr. 327. 


| Vid. 1Ventr, 
302. a dictum of Twiſden, J. to the contrary. See further on this point, Sir Thomas Earle's caſe, 
Car th. 173. ; : 


Though the power of conferring degrees, and of degrading, 1 Mod. 148. 
in the univerſities, is in the vice-chancellor, maſters, and ſcho- F 2 . 
lars, aſſembled in a body; yet they cannot degrade without rea- 24. 
ſonable cauſe : and it was decided in the caſe of Dr. Bentley, that 1 Str. 557. 


a contempt to the vice-chancellor, as a judge, was not a ſufficient 
cauſe to degrade. 


If 


W 


* 


*. 
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21 co. 98. If a man threaten, or endeavour either by himſelf or in 
4g 


combination with others, to do a thing againſt the truſt of his 
freedom, and-to the prejudice of the publick good of the city or 
borough, but do not put it in execution; as if he threaten the 
ruin of their charter or privileges, or diſſuade the payment of 
cuſtoms due; this may be a good cauſe to puniſh him as before 
| mentioned, but not to disfranchiſe him. 

d. Raym. Miſconduct in one corporate office is not a cauſe to amove the 


ai offender from another,; thus, if a capital burgeſs be appointed 
ing cChamberlain of the corporation, and miſconduQ himſelf in Ha 
office, this is not a good cauſe to deprive him of the office of ca- 
pital burgeſs. | | . 
| Though an offence may ſeem to have ſome relation to the cor- 
11d. Raym. 


226: poration, or the corporate character of the offender, yet, if the 

(a) 1 Sid. 282. corporation have another remedy, it is no cauſe of disfranchiſe- 

. ment: thus, the miſemployment or non-payment of money, be- 

chile, F. 33. longing to the corporation, is no ſufficient cauſe, the corporation 

fays Semb. having a remedy by action; nor, a refuſal to pay his proportion of 

nan: the expence of renewing the charter (a); nor a refuſal by a livery- 

Raym. 446. 

(e) 2d, man, to make the uſual payments for ſupport of the company (5); 

— wy nor general diſobedience to the laws and orders of the corporation; 

es. nor, as it would ſeem, the breach of any particular bye-law (c). 

2 KydCorp. F . . . . | 

88. or offences Which have no immediate relation to the corporate 
office, but which the loſs of credit renders a ground of forfeiture, 

the corporation cannot disfranchiſe or remove, without a previous 

conviction at common law; for in ſuch caſes the corporation can- 

Style, 479 · not try the truth or falſehood of the accuſation : it is for this reaſon, 

Lane's cafe, that it is no cauſe to remove or disfranchiſe a man, that he is 

2 Ld. Ram. .. > | . k 3 

1304. indicted of felony, perjury, forgery, libelling, or other infamous 


31 Mod. 270. crime, becauſe he may be acquitted of the charge. 
Forteſc. 27 5. 


Ca. temp. Hardw. 155. 1 Burr. 359. 


Rex v. With reſpect to thoſe offences which are of a mixed nature, as 
„ being not only againſt the oath and duty of the corporator, but alſo 
"HYD matters indictable at common law, it ſeems to be exceedingly 


Mayor, &c. doubtful] whether for theſe the corporator can be removed without 
vo a previous conviction. The difficulty ariſeth from the poſſibility 
Hardw. 153. Of a difference of determination by two different juriſdictions, as 
and the cates the party may be removed by the corporation for the ſame fact, of 
3 which he may afterwards be acquitted on a trial by jury. The 


chardſon, Queſtion hath been often diſcuſſed, but hath never received a final 
1 Burr. 538. deciſion. ä ; 


Rex v. Cor- 
poration of Doncaſter, 2 Burr. 738. : | S 
Sawyer's It hath been aſſerted, that, after conviction, the king might, by 


erg. Qvo writ ifluing out of the court where the conviction remains, or out 


Warrants | « ee 8 
22. e, Of Chancery, command the corporation to diſcharge the party con 


x Burr. 52 f. victed; but this doctrine has been juſtly diſregarded (d). 

(d) 1 Burr. 530. : 

Rex v. In fome inſtances, too, the crown has reſerved to itſelf the 
Amery, 
2 Term 


Rep. 516. the 


power of removing at pleaſure all or any of the principal officers of 


re, as 
it alſo 
dingly 
ithout 


bility 


ty con- 


ſelf the 


hicers of 


the 


great ſeal. | 
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the corporation; but whatever may be ſaid as to the invalidity of 
ſuch a reſervation, as being repugnant to the purpoſe of the char- 
ter, ſuch a power cannot certainly be exerciſed to ſuch an extent 
as to deſtroy the whole body at once, and render the election of 
other officers impoſſible. FL | 25 


(F) How they are viſited, 


QPintual corporations are viſited in eccleſiaſtical matters (a) by the 1 Bl. Com. 
ordinary: eleemoſynary corporations are ſubje& to the viſitation 780. 


of the founder, his heirs, or aſhgns ; and other civil corporations to (=) — 


that of the king in his court of King's Bench. In reſpect of ſchools. may in his - 
endowed, where no ſpecial viſitor (6) is appointed by the founder, 22 vi- 
and (perhaps it may be added) where his heirs are unknown or do Ad 


virtue of his 

not chooſe to act, it is provided by the ſtatute of charitable uſes — vi- 
1 : . 2 A tatorial 

that they may be viſited by commiſſioners appointed under the porn, ahi 
prive a 
canon or prebendary for incontinency or other offences deſeribed in the ſtatutes 3 and this, of his own 
authority without obſerving all the preliminary forms the ſtatutes may appoint. The King v. Biſhop of 
Cheſter, 1 Wilſ. 206. 1 Bl. Rep. 22. But a biſhop, as viſitor of the dean and chapter, ſeems to 
have no juriſdiction to determine between the members on the ſubject of their corporate property, Rex 
v. Epiſc. Dunelm, 1 Burr, 567. It is clear, that he cannot by virtue of ſuch power fill up a vacaney 
in the ſtalls of the cathedral by lapſe. Biſhop of Chicheſter v. Harwood, x Term Rep. 650. And 
whether he can, as viſitor, decide in matters of election to ſuch ſtalls, is a queſtion which hath not yet 
received a general ſolution, Id. ibid. (+) 1 Wooddeſ. 474, 5+ 


\ 5 

It is only over eleemoſynary foundations that the viſitatorial power, r Wooddef. 
properly ſo called, extends. For this power, as now underſtood, 474. 
is final and concluſive, exerciſable voluntarily, in a ſummary mode, 
and without appeal. And as the court of King's Bench cannot 1 Bl. Com. 
interfere till called upon, and its judgments are liable to be reverſ- 481. 


ed by writs of error, it ſeems to want two of the eſſential marks of 


viſitorſhip. | 
This kind of power appears to be of very early date, mention 3 E. 3. 69, 
being made of it in the beginning of the reign of Edward the 3d. 7% 8 All 
It was not introduced by any canons or eccleſiaſtical conſtitutions, 1 Ves. 2 
but is an appointment of the law, and ariſeth from the property 2 Term 
which the founder had in the lands appropriated for the ſupport 7 . 
of the charity. Hence, it is in the power of the founder to veſt it to the Bi- 
in any perſon and his heirs, or in a ſole corporation and his ſuc- ſhop of E., 


ceſſors; but if he appoint no one to exerciſe it, it will deſcend et bis 


g chriſtian 

to his own heirs. name, the 
grant is to him in his politick capacity, and it is not neceſſary to mention his ſucceſſors.” Bentley v. 
Biſhop of Ely, 2 Str. 913. Fitzg. 308. 


If the founder dies without making any appointment of a viſitor, Rex v. 


and without heirs, it will in that caſe devolve upon the king to be Maſter, &c, 


f Catherin 
cxerciſed by the great ſeal. Hall, 4 Term Re po 


Where the perſons, for whoſe benefit a charity is eſtabliſhed, 2 Kya, 187. 

are not themſelves incorporated, but truſtees or governors are ap- Co. 31. 

___ . , . a» Eden Vs 

pointed, as in the cafe of Sutton's hoſpital, the governors have Peter, 2 P. 

a kind of viſitorial power with reſpect to the objects of the charity; Wms. 323. 
| „ 
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Attorney- but where no viſitor is expreſsly appointed, and the legal eſtate of 


-5ve ig v. the endowment is veſted in the governors, the latter, as to the 
J Alk. 164, management of the revenues, are ſubject to the juriſdiction of the 
Attorney- Court of Chancery. | | | 


General v. Middleton, 2 Vez. 327. 


2 Kyd, 195, As the power of appointing a viſitor is entirely in the founder, 

ren pon he may delegate it either generally or ſpecially ; if he appoint a 

3 Atk. 663. general viſitor, without any reſtraint, the perſon ſo appointed hath 

1 Vez,78. all incidental powers. But a perſon conſtituted viſitor in general 

3 _—_ terms, may be reſtrained in particular inſtances. So, the founder 
may appoint a /þeczal viſitor for a particular purpoſe, and no farther. 
So, he may make a general viſitor, and yet appoint an inferior 
particular power, to be executed by another perſon, who will then 
be a /pec:al viſitor. Thus, the viſitation of the corporation at large 
may be in one perſon ; and that of one of the members, as of the 
head, may be in another: and if the founder of a college appoint 
a viſitor of the head ſpecially, the general power of viſitation re- 
mains in the founder and his heirs. The manner too in which 
the viſitatorial power ſhall be exerciſed, whether general or ſpecial, 
may be preſcribed by the founder. | 


Vd. abi No technical or ſet form of words is neceſſary for the appoint- 


Err. ment of a viſitor. Viſſtator fit Epiſcopus Elienſis,” is an appointment 


of a general and perpetual viſitor. But a perſon may be a gene- 

ral or ſpecial viſitor without any expreſs appointment, by con- 

ſtruction and implication from various branches of the ſtatutes. 
Appleford's The ſentence of a viſitor, on ſubjects within his juriſdiction, 1s 
_ de final and concluſive, and the king's courts cannot in any form of 
92. 1 Lev. proceeding, review it. 


23- 65. Raym. 56. 94. 100. 1 Sid. 94. 152. 346. Phillips v. Bury, Skin. 447. 2 Term Rep. 
346. Rex v. Epiſc. Elienſ. 5 Term Rep. 475. 


3 Atk. 674. Nor will the king's courts anticipate the judgment of a vifitor, 
or take away his juriſdiction, if the caſe in which they are called 
upon to interfere appears to be within the ſcope of the general 
vititatorial power. | 

Rex v. In a return to a mandamus directed to a college, it is ſuſhcient 

m_ to ſtate in general terms, that ſuch a perſon is viſitor ; for as viſitor, 

Skin. 13. he has power to determine all matters that come as grievances 
before him, unlefs he be particularly reftrained by the ſtatutes, and 
ſuch reſtraint will not be preſumed. Nor is it material whether 
the grievance complained of happened in the time of the preſent 
viſitor, or in that of his predeceflor, and therefore ät is not necef- 

| fary to ſhew that in the return. | 

Rex v. The queſtion, whether there be a viſitor or not, may be ſome- 

3 1 times decided on affidavits: but if a mandamus has been granted, 

” commanding the party to whom it is directed to admit a perſon to 
a fellowſhip, on an afhdavit of his election, the court will not ſu- 
perſede the writ on affidavits that there is a viſitor, but will put 
the defendant to make a return; becauſe where the point is deter- 
mined on affidavits againſt the party complaining, he has no op- 
portunity to do himſelf juſtice by an action. | 

| | Ingrafted 
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confirmed the prohibition, and, as to others, allowed the biſhop 


"Corporations, 


Pgrafted fellowſhips in colleges, where the founders of them Attomey- 


make no ſtatutes for their regulation, are ſubject to the general 
laws of the college, and, conſequently, to the viſitor's juriſdiction, 


General v. 
Talbor, 
1 Vez. 78. 


Green v. Rutherforth, id. 47 5. St. John's College v. Toddington, 1 Burr. 159. 


As independent members of colleges are mere boarders, and 
have no corporate rights, it follows, that they are not ſubject to 
the viſitor's juriſdiction, and cannot obtain redreſs for any griev- 
ance by appealing to him. Neither indeed can they in matters of 
diſcipline obtain redreſs in a court of law. 


It ſeems rather doubtful whether a perſon who is not yet 
actually a member of an eleemoſynary corporation, but who claims 
2 right to become one, be a proper ſubject of viſitatorial juriſ- 
diction. 

If it be queſtioned whether any viſitatorial power exiſts in the 
perſon applied to in that character, this muſt be ſettled by the 
court of King's Bench. ET 

So, if a viſitor ſhould aſſume the power of making new ſtatutes, 
ſuch uſurpation would be reſtrained by the court of King's Bench. 


1 Vez. 472. 

If the performrnce of a truſt is to be decreed, a court of equity 
muſt be reſorted to, for a viſitor is incompetent to do complete 
juſtice. So, if a college agree with a ſtranger to grant him a leaſe, 
and refuſe to perform the agreement, the remedy is by bill in 
equity for a ſpecifick performance, and not by appeal to the viſitor. 

If the ſtatutes of a college give to the ſame perſon who is viſitor 
the power of appointing to an office one out of two perſons re- 
turned to him by the college, he has that appointment not as 
viſitor, but by virtue of ſuch expreſs proviſion, and therefore muſt 
make choice of one of the perſons returned to him: if he aſſume 
the appointment of any other perſon, the court of King's Bench 
will interpoſe. | 

And the ſame common law judicature will interpoſe, if the 
viſitor be a party. Thus, where a mandamus was direCted to the 
Biſhop of Chefter, as warden of Mancheſter college, requiring him 
to admit a chaplain, and he made return, that he was viſitor of the 
{ociety; it was holden, that though a mandamus will not lie where 
there is a viſitor free from objection, yet here the two offices 
being in the ſame perſon, there is a temporary ſuſpenſion and the 
King's Bench muſt exert its authority. | 


Ex parte 
Daviſon, 
Cited in 
Cowp. 319. 
Rex v. | 
Grundon, 
Cowp. 31 
Rex et Reg. 
v. St. John's 
ollege, 
4 Mod. 260. 
Comb, 233, 


I Burr. x58. 


Green v. 
Ruther. 
forth, 


1 Burr, 20x. 


1'Vez. 473. 
Rex v. 
Windham, 
Cowp. 378. 


Rex v. 

Epiſc. 
liens, 

2 Term 

Rep. 290. 


Rex v. 
Epiſc. Ceſtr. 
2 Str. 797. 
In the year 
after this 
determina- 
tion, an act 
was paſſed, 
to veſt in the 
crown the 
viſitatorial 


power over Mancheſter-college, whenever the wardenſhip ſhould be holden in commendam with the 


diſhoprick of Cheſter. St. 2 Geo. 2. c. 29. See too, 4 Term Rep. 244. 


In the caſe of Dr. Bentley, maſter of Trinity-college in Cambridge, 
who was cited before the biſhop of Eyy, as viſitor over the ſociety, 
to anſwer ſixty- four articles charged to be violations of the ſtatutes; 
the King's Bench granted a prohibition, becauſe the biſhop in his 
citation had not ſet forth his genuine authority. But the Houſe 
of Lords, on a writ of error, reverſed the former judgment, and 
went into the conſideration of the ſeveral articles, and, as to ſome, 


to 


Bentley v. 
Biſhop of 
Ely, 2 Str. 
912. Fitzg. 
107. JOG. 
4 Br. P, Go 
1 Wooddeſ. 
481. 
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(a) Vet it to ꝓroreed. It was indeed inſiſted, that the king was general 
ſeems as yet viſitor (a) and the biſhop ſpecial viſitor only; but the King's 
— od Bench was of a different opinion; and, in this reſpect, their judge- 
neral viſitor ment ſeems unimpeached. = 

of that ſeminary. x Wooddeſ. 481. 


Rex etReg. Where the publick laws of the land are diſobeyed, the court of 


— King's Bench will interfere, notwithſtanding there be a viſitor, for 
. his province is confined to the private ſtatutes and domeftick 


regulations. | 
Nex v. If a viſitor refuſe to receive and hear an appeal, the court of 
Tpiſc. King's Bench will grant a mandamus to compel him. 


2 Term Rep. 338. n. Rex v. Epiſc. Elienſ. 5 Term Rep. 475. 


Brideoak's But where the viſitor has actually executed a ſentence of expul- 

caſe, H. ſion, though he may appear to have exceeded his juriſdiction, a 

dien inn mandamus will not lie to reſtore the party expelled, for that would 

1 2 be to command the viſitor to reverſe his own ſentence. 

x Bl. Rep. 25. 58. | 

(3) Per Lee, The party, however, againſt whom the ſentence has been 

Wit 20g, Executed, may have a remedy by ejectment (5); or he may, it is ſaid, 

(c) 1 Vez. have an action for damages againſt the viſitor (c). 

470. 

2Kyd, 292. When the viſitor has pronounced a ſentence, which by the 

_ ſtatutes of the college a particular officer is to put in execution, 

Ca. temp. the court of King's Bench will not compel that particular officer 

Hardw.21z. by mandamus, to do his duty; becauſe that would be to interfere 

3 with the privilege of the viſitor, who has power to compel the 

Elienſ. proper perſon to execute the ſentence: but it ſeems doubtful, 

Andr. 176. whether, if the viſitor himſelf refuſe to compel the execution 
of the ſentence, the court will grant a mandamus directed to him 


for that purpoſe. 


(G) Of the Diſſolution of Corporations. 


(% Roll. (d I all the members of an aggregate corporation die, the body 


Oo pM politick is diſſolved; but if the king makes a corporation 


30. b. conſiſting of twelve men, to continue always in ſucceſſion, and 
Roll. Abr. when any of them die, the others may chooſe another in his place; 


* we (e) if three or four of them die, (F) yet all acts done by the reſt 


corporation {hall be ſufficient. 

aggregate, as mayor and commonalty, or dean and chapter, make a feoffment and letter of attorney to 
deliver feifin, this authority does not determine by the death of the mayor or dean, but the attorney may 
well execute the power after their death, becauſe the letter of attorney is an authority from the body 
aggregate, which ſubſiſts after the death of the mayor or dean; but if the dean or mayor be named by 
their own private name, and die before livery, or be removed, livery after ſeems not good. Co. Lit. 
52. b. 2 Roll. Abr. 12. 14 Hl. 8. 3. 11 H. 7. 19. (J) The maſter of a college cannot deviſe 
lands to the houſe of which he is head. Daliſ. 31. 4 Leon. 223. 


: x Roll, [But where a corporation conſiſts of ſeveral diſtinct integral parts, 


. if one of theſe parts become extinct, whether by the death of the 
0. Lit. 264. 


Reg. ». Perſons of whom it is compoſed, or by any other means, the 
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forfeiture, and conſequently a diſſolution of the corporation (c). 


a) 


* | 


Corporations, | 5 
whole corporation is diſſolved. This indeed was doubted in the Ballizes ge 
caſe of Colchefler v. Seaber (a); but a later adjudication®(6) hath Eewdiey, 
ſettled, „that when an integral part of a corporation is gone, and a . 
the corporation hath no power of reſtoring it, or of doing any 104d. 346. 
corporate act, the corporation is ſo ſar diſſolved, that the orown 2 Burr. 


may grant a new charter to a different ſet of men.“ 8 4 

which occurred in 1766, it appeared, that in 1740 there were judgments of ouſter againſt all the 
perſons then claiming in fact to be mayor and aldermen of the corporation : that thoſe perſons were all 
dead before the year 2763 : that from 1740 to 1763 no perſon took upon himſelf to be, or claimed to 
de, mayor or alderman ; and that in 1763 the charter under which they acted when the cafe occurred, 
was granted and accepted. The queſtion immediately before the court was, whether the preſent corpo- 
ration could maintain an action on a bond given to the old corporation in the year 1735 ? which was 
determined in the affirmative 3 for that the charter of 1763 reſtored the corporation to all its former 
rights and franchiſes, and ſubjected it to all its former obligations. (5) Rex v. Paſmore, 3 Term Rep. 199. 


Alſo, a corporation may be diſſolved by miſuſer or abuſer ; for 2 Inft. 222. 


25 all franchiſes flow from the bounty of the crown, ſo there is a N 
tacit or implied condition annexed to ſuch grants, which, if broken, vide the ar- 


forfeits the whole franchiſe. a guments in 


| the great 
caſe of the quo warrants againſt the city of London, which was brought againſt the whole corporation, 
1. For that the common council had petitioned the king, upon a prorogation of parliament, that it 
might meet on the day on which it was prorogued, and had charged the prorogation as that which occa- 
ſioned a delay of juſtice, 2. That the corporation had impoſed new taxes on their wharfs and markets, 
which was an invaſion of the liberty of the ſubject, and contrary to law; and the judgment in that 
caſe was, that the franchiſe ſhould be ſeiſed into the king's hands; but wide 2 W. & M. § 1. c. 8. 


by which this judgment is declared to be void and illegal; and wide the caſe of Sir James Smith, 


Show. 280., 4 Mod. $2., 12 Mod. 17, 18., 10 Mod. 17%, who being choſen an alderman of the 
city of London, after the ſame judgment (which was never recorded) the queſtion was, Whether he was 
July elected, ſo as to be obliged to take the oaths preſcribed by 1 W. & M. c. 8.? and it was reſolved, 
that though a corporation may, be forfeited, yet that the proceedings and judgment in the guo,quarrants 
az3inſt the city, did not diffolve the body politick, or make their ſubſequent acts void z and conſequently, 
ttat Sir James not taking the oaths purſuant to the 1 W. & M. c. 8., was a ſufficient cauſe to re- 
move him from the place of alderman. See Skin. 310. Show. Rep. 280. 


If the members of a corporation refuſe or neglect to chooſe ſuch Carth. 483. 

officers, as they are obliged to choofe by their charter, this is a but vi4- 
11 Geo. Is 

| c. 4. 
[(c) In ſuch caſe the corporation is diſſolved without any legal proceeding : but for a forfeiture it is not 
diſſolved without a judgment in a court of Jaw to enforce it. A ſcire facias is proper,” lays Mr. 
Juſtice Aſhhurſt, “ where there is x legal exiſting body capable of acting, but who have been guilty 
of an abuſe of the power entruſted to them; for as a delinquency is imputed to them, they ought not 
!2 be condemned unheard : but that does not apply to the caſe of a non-exiſting body. A quo warrants 


is neceſſary where there is a body corporate de facto, who take upon themſelves to act as a body cor- 


porate, but who, from ſome defect in their conſtitution, cannot legally exerciſe the powers they affect to 
uſe.” lf, in a proſecution againſt a corporation, the judgment be for the defendants, the form of it is, 
that the liberties be allowed, Co. Entr. 535. b.; if it be for the crown, and the parties have continued 
poſſeſſion of the franchiſe by wrong from the beginning, the judgment is, © that they be huſted; but 
it they once had title, and loſe it, the judgment is, * that the liberty be ſeiſed into the king's hands.“ 
Yelv. 192. Co. Entr, t. quo wvarranto. The prior judgment of ſeiſure is called a judgment © guouſgue z** 
this judgment, it hath been thought, would diſſolve the corporation, if the parties did not come in and 
avoid it the ſame, or at the fartheſt, the next term, and that there was no uſe in a final judgment, but 
to ſhew that the king will take advantage of the forfeiture, which he may declare by the grant of a new 
charter. Rex v. Amery, 2 Term Rep. 515. But this opinion was over- ruled in the Houſe of Lords, 
where it was determined, that the effect of this judgment was merely to lay the king's hands on the 
franchiſe of being a corporation, ſo that the corporation could not uſe its liberties, and the action of its 
Vital powers was ſuſpended ; that in that ſituation the king might appoint a cuſtos ; and might intro- 
duce a new Corporation by charter, to whom he might commit the cuſtody ; but that the old corporation 
vere entitled to redeem their liberties, and remove the king's hands, upon which the power of the new 
corporation muſt neceſſarily ceaſe, and the letters-patent to them become void. Vide the judgment in Rex 
Y. Amery in the Houſe of Lords, in the account of that caſe in two volumes quarto, and 2 Kyd, 499, 
&c.—With reſpect to the form of 7 final judgment, It was determined ig Sir James Smith's caſe, that 
ihz corporation of Lenden was not diſſolved by the judgment as recited in the act of 2 W. & M. ſt. 1. 
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c: $., which was, © that the liberty, Franchiſe, and privilege of the city of London, being a body 
politick, &c. ſhould be ſeized. For the word of being omitted before the word being, the judgment 
was not againſt the corporate exiſtence of the city, but againſt the franchiſes it enjoyed: and Holt ſaid, 
« that a corporation might ſubſiſt after its franchiſes were taken away; for that theſe were not eſſential 
to it, but only a privilege appertaining to it; that the eſſence of a corporation was to make bye-laws, 
and govern their members, which a corporation might do, though their franchiſes were ſeized.” 
4 Mod. 52. Skin. 310. Carth. 217. 1 Show. 263. ] 


Salk. 191. A corporation may be diſſolved by ſurrendering the charter, but 


_. xzMod-247. à ſyrrender of an old charter is void, for want of enrolment. 


Co. Lit. If a prior and convent, concurrentibus iis que in jure requiruntur, 

202. b. are tranſlated to an abbot and convent, or to a dean and chapter, 
though the name is changed, yet the body is not diſſolved. 

300. 75. b. Though a dean and chapter have ſurrendered (e) all their poſ- 


(a) But ſions to the king, yet their corporation continues, and they re- 


not bea main a chapter of the biſhop to aſſiſt him in ſpiritual matters, 


guardian of c. for all their poſſeſſions were from the biſhop, and a prebend- 
8 ary, though he hath no poſſeſſion, hath fallum in choro & vocem in 
chapel and capitulo. | | | 


all the poſſeſſions thereof are aliened. 3 co. 75. a» 10 Co. 32., for there cannot be a guardian of 


nothin C · 


co. Lit. If lands are given to a corporation, which is (5) afterwards diſ- 
Sab. 271. ſolved, the donor ſhall have the lands again; for the law annexes 


[Mo. 283. | ſuch a condition in every grant to a body politick. 


acc. Vide tamen 20. Jac. C. B. Johnſon v. Morris, that the lands ſhall eſcheat. Hall. MSS., 
which alſo cites 2x E. 4. 1., and 21 H. 7. 9. And the cafe of Johnſon v. Norway in Winch. 37., 
which ſeems to be the ſame as that cited by Lord Hale, is againſt the donor, though it is not men- 
tioned in Winch, that the judges finally decided the point. See alſo contr. Lord Coke, the caſe of 
Southwell v. Wade, in 1 Ro. Abr. 816. A. p. 1., and 8. C. in Poph. g1.—Co. Lit. 14th ed. 
13. b. n. 2-] Roll. Abr. 816. (5) A debt due to a corporation ſtill remains, though their name is 
changed by a new charter. 3 Lev. 238.———1f a corporation bind themſelves in a bond, and are after- 
wards diflolved, they ſhall not be charged in their natural capacities. Lev. 237., and vid: Owen, 73. 
2 And, 107. yl | : 
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(A) Of the firſt Introduction of, and giving the 
Plaintiff Coſts de incremento. | 


(B) In what Caſes the Plaintiff ſhall have no more 
_ Coſts than Damages: And herein, 


1. Of Actions of Treſpaſs, where the Right of Freehold or 
Inheritance may come in Queſtion, as alſo of wilful and 
malicious Trepaſſes | 


2. Of 


but 


fur, 
ter, 
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end- 
m in 
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; diſ- 
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Colts. 3 
2. Of Actions of Slander. | » | 
3. Of Actions of Aſſault and Battery, 


(C) Where the Coſts ſhall be doubled or trebled. 

(D) Of awarding the Defendant his Coſts. 

(E) What Perſons are entitled to or exempted from 
paying Coſts: And herein, 


1. Of Executors and Adminiſtrators. 
2. Of Officers and Miniſters of Juſtice, 


3. Of Informers, and where the Proſecution may be ſaid 
to be carried on at the Suit of the King. 


4. Of Paupers. 
(F) Of Coſts in Replevin. 


(G) Of Coſts in a Writ of Error. 


[(A) Of Coſts in a feigned Iflue. ] 


(1) Of Cofts in the ſeveral Steps and Proceedings 
of a Cauſe. E Tee: 


(K) Coſts how aſſeſſed or taxed. 


(A) Of the firſt Introduction of, and giving the 


Plaintiff Coſts de incremento. 


s 


F were no coſts at common law (a); but if the plaintiff 2 Inſt. 288. 
did not prevail he was amerced pro falſo clamore ; if he did Lea) Alths? 


; a ff ca 26 i 5 coſts were 
prevail, then the defendant was in miſericordid, for his unjuſt de- never given 


tention of the plaintiff's right, and therefore was not puniſhed with at common 
the expenſa litis, under that title. „ law, eo no- 
mine, yet 


in reality they were always included in the quantum of damages, in thoſe actions where damages were 
siven; and even now, coſts for the plaintiff are always entered on the roll as increaſe of damages by the 
court; the form of which entry may. poſſibly have ariſen from the abovementioned practice. 3 Bl. 
Comm. 399. And it is faid by Lord Chief Baron Gilbert, that the juſtices in eyre were wont at their 
!ters, before the ſtatute of Glouceſter, to aſſeſs the coſts of the plaintiff, where he prevailed, at a reaſon- 
able ſum, excluſive of, and unblended with the damages which he recovered ; and that this cuſtom pre- 
vailed till the introduction of the modern juſtices of aſſiſe and niff prius; at which time it became ne- 


ceſſary, that the coſts ſhould be taxed by the court above, and not by the judges on their circuits, Gilb. 
Hiſt, Go P. 266. ] i * { 8 


But it being thought exceeding hard that the plaintiff, for the 


coſts which he was out of pocket in obtaining his right, could not 
have any amends; c 
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(a) This e- By the ſtatute of G/oucefter, made 6 E. 1. cap. 1. by which in an 
eee aſſiſe, c. damages, upon the inſufficiency of the diſſeiſor, are 
of ſuit, but given againſt him that is found tenant, and damages are given in 


not his ex- a writ of mort d'aucęſtor, aiel, c., reciting that whereas before 


Kana 5 that time, damages were not taxed but to the value of the iſſues of 


of time, Kc. the land, it is provided the demandant may recover againſt the 
2 Inſt. 288. tenant the (a) coſts (6) of his writ, together with his damage; and 


WP awit that this act ſhall hold place (c) in all caſes where the party is to 
y journeys f | 


accounts, recover damages. 


the plaintiff ſhall recover his coſts of the firſt writ, and the procgedings thereupon. 2 Inſt. 288. Sec, 


if the firſt writ was naught through the plaintiff's default, 2 Inſt. 288. as if brought againſt one joint- 
tenant only. Kelw. 127. (6) If judgment arreſted, the plaintiff, in a new action, ſhall not recover the 
coſts of the firſt. Cro. Car. 545. (c) Where a man before, or by this, act, did not recover damages, 
though fingle, double, or treble, are given by a ſubſequent act, the plaintiff ſhall recover no coſts. 
10 Co. 116. a. As, in a quare impedit. 2 Init. 289. 10 Co. 116. a. Kelw. 26. a. Decies tantum. 
10 Co. 116. b. So, in an action upon 5 E. 6. c. 14. of ingroſſers, 10 Co. 116. b. But in all caſes 
where damages were recovered before, or by this act, the plaintiff ſhall recover his coſts alſo. 10 Co. 
116. b. [This diſtinction, with reſt ect to the plaintiff's right to coſts, between caſes where damages 
are originally given by a ſtatute ſubſequent to this act, and thoſe where damages might have been reco- 
vered at common law, is impugned by Lord Coke himſelf, who faith, „This claufe doth extend to give 
« coſts, where damages are given, to any demandant or plaintiff, in any action by any ſtatute made after 
40 this parliament.” 2 Inft. 289. And though it was reccgniſed by three juſtices againſt Willes, C. J. 
in the caſe of Witham v. Hil, 2 Will. 91. Baines, 151. and by Aſton, J. in the cafe of Wilkinſon v. 
Allott, Cowp. 367. yet it ſeemeth not to be law at preſent, „ for the ſtatute of Glouceſter js a remedial 
& act, and, conſequently, ought to have a favourable interpretation.” Per Lord Loughborough, 1 Hl. 
Bl. 13. Cofts, therefore, have been allowed in actions againſt the hundred upon the ſtatute of 9 Geo. 1, 
c. 22. for ſetting fire to the plaintiff's houſe. Jackſon v. Inhabitants of Caleſworth, 1 Term Rep. 71. 
See too Greetham v. the Hunc:ed of Theale, 3 Burr. 1723. Bull. N. P. 331. And it hath been re- 
peatediy decided, that in an action of debt upon any ſtatute, by the party grieved, for a certain penalty, 


the plaint.tf ſhall have his coſts, although the act on which the action is founded give no coſts. 1 Roll. 


Abr. 516. pl. 5, 574. pl. 1. Cro. Car. 559. 1 Salk. 206. 1Ld. Raym. 172. 2 Term Rep: 154. 
Ward v. Snell, x H. Bl. 10. ] 


This was the original of coſts de incremento ; for when the da- 
mages were found by the jury, the judges held themſelves obliged 
to tax the moderate fees of counſel and attornies that attended the 
caule. | 


10 Co. 116. And this was done in (d) all real actions in which there were 


% That in damages at common law, and alſo in all perſonal actions; for even 
a formedorn, 


no damages in an action of debt, there are damages given for the unjuſt 
were reco= detention. | 

vered, and | 

conſequently no coſts, Cro. Car. 425, Vent. 8%, Lev. 146. Raym. 134. [The ſtatute of Glou- 
cefter doth not extend to give damages upon the traverſe of an inquiſition, although damages may be found 
thereon for the proſecutor: for to recover cots under this ſtatute, there muſt be a plaintiff or defendant, 
demandant or tenant. Ca. temp. Hardw 385. 2 Str. 1869.] For coſts on penal ſtatutes, wide infray 
letter (E] and titie Demages, in what actions damages were recovered. 
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(B) In what Caſes the Plaintiff ſhall have no more 
Coſts than Damages: And herein, 


. Of Actions of Treſpaſs where the Right of Freehold or In- 


heritance may come in Queſtion, or where the Treſpaſs is wilful 
and malicious. | 


RE the 43 Eliz. cap. 6. it is enacted, “ That if upon actions per- 

c ſonal to be brought in any of her majeſty's courts at Ve- 
« minfter, not being for any title nor intereſt of lands, nor con- 
“ cerning the freehold nor inheritance of any lands, nor for any 
« battery, it ſhall appear to the judges of the fame court, and ſo 
« ſignified or ſet down by the juſtices before whom the ſame ſhall 
cc be tried, that the debts or damages to be recovered there in the 
“ ſame court, ſhall not amount to the ſum of 4os. or above, that 
in every ſuch caſe the judge and juſtices, before whom any ſuch 
c action ſhall be purſued, ſhall not award for coſts to the party 
« plaintiff any greater or more coſts than the ſum of the debt or 
« damages ſo recovered ſhall amount unto, but leſs at their 
« diſcretions.” . 

The intent of this ſtatute was to reduce all actions where the 
debt or damages were under 4os. into the court-baron, or other 
county courts, whereby it was thought the profits of landlords 
would be increaſed, and the coſts of defendants diminiſhed ; but 
the ſtatute failed of effecting that purpoſe ; for it does not put it 
merely upon the. damages given by the jury under forty ſhillings, 
(for it would be hard when the jury gave too little damages, to 
have puniſhed the plaintiff with the loſs of his coſts,) but leaves it 
to the judge to certify the damages proved were not above 40s, in 
approbation of the verdict ; but the judges thought it extremely 
hard to certify, in order to make plaintiffs loſe their coſts where 
they had prevailed, unleſs the action were exceedingly imperti- 
nent and vexatious; and therefore ſeldom made uſe of this 
power (a. 8 

[In an action for taking and carrying away ſand and gravel 
upon Hounſlow Heath the plaintiff recovered a verdict with damages 
under 4os., and Lord Chief Juſtice Willes who tried the 


_ cauſe, having certified, under this ſtatute, that the damages found 


by the jury, were the real damages to be recovered, the court held 
it to be a caſe within the act, and refuſed to allow any more coſts 


than damages. 


So, in an action of treſpaſs for aſſaulting the plaintiff, ſtoppin 
his waggon, and taking away his cart- rope, the defendant juſtified 
the taking of the rope as a diſtreſs for toll, due to the corporation 
of Doncaſter under whom he was collector, and likewiſe ſtated a 
demand and refuſal previous to the making of the diftrefs; the 
replication traverſed any demand of the toll before the taking of 
the diſtreſs, and iſſue being joined thereon, the plaintiff obtained a 
verdict, at the trial, with one ſhilling and ſixpence damages. The 
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Gilb, Hiſt. 
8.8 265. 
[(a) No in- 
ſtance of a 
certificate 
upon this 
ſtatute is 

to be met 
with in the 
books, ear- 
lier than 
about the 
middle of 
the reign of 
George the 
Second. 
Gilb. Eq. 
Rep, 196. 


3 Wil. 325.1] 


White Vs 
Smith, 
C. B. P. 
17 G. 2. 
cited in 
2 Str. 1232. 
and 1 Will. 
94. 


Walker Vs 
Robinſon, 
1 Wilſ. 94. 
2 Str. 1232. 


Howard v. 
Cheſhire, 
Say. Reps 
250. 


Bartlett v. 
Robbins, 
2 Will. 258. 


Dand v. 
Sexton, 
3 Term 


Rep. 37. 


Holland v. 
Gore, Say. 
Colts, 18, 


Coſts, 


judge who tried the cauſe, certified under the ſtatute. The plain- 
tiff obtained a rule to ſhew cauſe why he ſhould not have full colts, 
upon the grounds, that an aſportavit was laid in the declaration, 
and there was ſpecial pleading, either of which circumſtances, it 


was alleged, had been always holden ſufficient to carry full coſts; 


but after argument, the rule was diſcharged. 

In an action of treſpaſs, a caſe was reſerved for the opinion of 
the court, ſtating, that the action was brought for taking a diſtreſs; 
that the defendant juſtified as agent to General Choldmondley, by 
virtue of a reſcrvation in a leaſe of land from the general to the 
plaintiff; and that ifſue having been joined upon a traverſe of the 
agency of the defendant, a verdict was found for the plaintiff with 
one penny damages, and that the judge, who tried the cauſe, had 
certified purſuant to the ſtatute 43 El. c. 6. Denniſen and Foſter, 
the only judges in court, held, that the iſſue being collateral to the 
plaintiff's intereſt in the land demiſed, the plaintiff could have no 
more coſts than damages. : 

Where a plea of tender was found againſt the defendant, yet, 
as the plaintiff did not recover damages to the amount of forty 
ſhillings, it was holden that there might be a certificate under the 
ſtatute. 

A notion formerly prevailed, that the ſtatute empowered the 
judges to certify only in thoſe actions which are within the juriſ- 
diction of the county, and other inferior courts : but it hath been 
holden in a late determination, that the words of the ſtatute com- 
prehend 4% perſonal actions (not being for any title to lands, or for 
any battery); even actions vi et armis, which cannot be brought in 
the county court. 


A certificate upon this ſtatute, may be granted after the trial 
of the cauſe.) 


(a) The fta- © By the 22 & 23 Car. 2. cap. 9. for preventing trivial ſuits, con- 


tute 11 & 
12 W. 3. 
c. g. enacts, 
that this ſta- 
tute ſhall 
extend to 
the princi- 
palities of 
Wales, and 
counties 
palatine. 
* This ſta- 
tute does 
not extend 


to the Mar- 


“6 trary to the intention of 43 Eliza. commenced in the (a) courts 


at Weſtminſter, it is enacted, for the making the ſaid law effec- 
tual, that in all actions of treſpaſs, aſſault, and battery, and 
other perſonal actions, wherein the judge at the trial ſhall not 
© find and certify under his hand, upon the back of the record, 
that an aſſault and battery was ſufficiently proved, or that the 
& freehold or title of the land mentioned in the plaintiff's declara- 
tion, was chiefly in queſtion, if the jury find damages under 405. 
the plaintiff ſhall not recover more coſts than the damage, and 
if more coſts given, the judgment ſhall be void, &c., and the de- 
fendant may have his action for ſuch vexatious ſuit*.” 


ſha'ſca, or other inferior courts, that may hold plea in ſuch actions; nor does it extend to any caſe when 
the defendant juſtifies, or pleads ſpecially. 


Gilb. Hit, 
C. P. 263. 
Gilb. Eq. 
Rep. 197, 
198. 

2 Vent 36. 
S. C. 180. 
195. 215» 
2 Mod. 39. 


This ſtatute ſeems to have purſued the ſame purpoſe with that 
of the 43 Eliz. (o) but neither of them repealed the ſtatute of 
Glouceſter, (for a ſtatute cannot be repealed by implication, ) nor did 
the ſtatute of Car. 2. take away coſts de increments, except where 
the judge's certificate was neceſſary; and that was only where the 
treſpaſs was done to the freehold, or to things fixed to the feen 
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and the damages under 405.z and in battery, where the damages 2 Mod. 141. 
were under ſuch ſum; for the wording of the ſtatute is, that there 2 3 
ſhould be no coſts in battery, treſpaſs, or other perſonal actions, 0 2 
unlefs the judge certify the battery to be proved, or the title of i; this dif- 
the freehold to have come in queſtion; hence theſe words in the ference _ 
act, other perſonal actions, were conſtrued to extend no farther than gatutes + 
to caſes where the judge was permitted to certify, which was only 43 Eliz. and 


in battery, and actions of treſpaſs relating to the freehold, and 2232923 


: Car. 2. 
things fixed to the freehold. that the 


former, by certificate deprives the plaintiff of full coſts ; the latter, by certificate entitles him to 
full coſts. IT Wid. 95. ] 

Therefore in trover, or action of treſpaſs de bonis aſportatis of Salk. 208. 
goods and chattels not fixed to the freehold, the plaintiff ſhall have Pl. 7. 
his full coſts, though the damages be found to be under 4os. and 
though the judge do not certify purſuant to the ſtatute. . 

So, if an action of treſpaſs to the (a) freehold, and an action of com. Rep. 


treſpaſs de bonzs aſportatis, are joined, and the plaintiff recovers in 19: Pl. 12. 


: (a) Though 
general upon both counts, he hath no need of a certificate to ob- Ss 5 


tain his colts; and therefore colts de incremento ſhall go upon the hold only, 
ſtatute of Glouceſter. 3 | 8 "i ar 

, | unting by 
an inferior tradeſman, the plaintiff ſhall recover full coſts. See ſtat. 4 and 5 W. and M. c. 23. F 10. 


Salk. 212. pl. 2. 1 Ld. Raym. 149. Com. Rep. 26. 12 Mod. 121. Comb. 420. Carth. 382. 
5 Mod. 307. 


[A fortiori then, if in an action of treſpaſs guare domum fregit et Anon. 
bond aſportavit, the defendant be acquitted as to breaking the houſe, 7 Freems 
and found guilty only of taking away the goods, the plaintiff ſhall 59“ 
have full coſts, of whatever amount the damages may be; for the 
acquittal as to the treſpaſs upon the freehold, reduces it to a 


queſtion of mere perſonal property, which is not within the ſtatute 
of 22 & 23 Car. 2.] | 


So, in treſpaſs for breaking his cloſe, and impounding his cattle, 3 Mod. 39. 
the plaintiff ſhall have his full coſts; (5) for the impounding of his Bares and 


. . 0 a : : Edgar, ad- 
cattle is an injury to his perſonal property, in which no right of * 
freehold can come in queſticn, (5) So, in 

| treſpals for 
chaſing his cow, and his domeſtick fowls, viz. hares, geeſe, &c., with dogs which were uſed to bite tame 
fowls, by whole biting they were Killed; on not guilty, verdict for the plaintiff; and he had his full 
coſts, becauſe this is not a treſpaſs wherein the right of freehold may come in queſtion. Mich. 9 Geo. 1. 
in C. B. Keen and Whiſtler, Stra. 534. So, in treſpaſs for breaking his cloſe, and chafing his bull, 
verdict for the plaintiff, and one penny damages; and held by the cour: that he ſhould have his full coſts, 
becauſe the 22 & 23 Car. 2. c. 9. extends only to ſuch actions of treſpaſs where the freehoid may come 
in queſtion. Paſch. 9 Geo. 1. in C. B. Thomſon and Berry, Stra. 551. Gilb. Rep. 197. 


So, in treſpaſs for chaſing his ſheep, and that he the defendant Carth. 225 
ad lica ignota eos abduxit & elongavit, after verdict for the plaintiff, 5 208. 


and 2d. damages, he had his full coſts, principally upon the word a, YE, 


(e) abduxit, which is the ſame in fignification with aſportavit. () ns - 
note that 1 

any thing be carried off from the grounds, though of never ſo little value, it will be an aſportawit ; for 
the words abcarriavit and aſportavit in declarations mean ſuch a carrying as amounts to the defendant's 
ule. Gilb. Rep. 198. And vide 2 Vent. 215. where digging roots, and removing them about two yards 
in the ſame ground, amounted to an aſportavit ¶ But from later reſolutions, it ſhould ſeem, that the aſ- 
portation ſhould be an abſolute and entire removal of the property from the land of the owner, and not a 
partial conveyance of it to another part of the premiſes. Franklin v. Jolland, B. R. H. 8 W. 3. cited 
in 1 Str. 634. Anon. 1 Str. 633. Gilb. Eq, Rep. 198. However, if what is laid in the declaration 
a an aſpertavit amount to nothing more than a 3 of the mode in which the injury to the land 
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was effected, and is laid as part of the ſame act, a certificate, although the plaintiff obtains a general ver- 


dict, is requiſite to entitle him to full coſts, unleſs the damages ſhould be found to the amount of forty 
ſhillings. Clegg v. Molyneux, Dougl. 780. ] 


Raym. 947. So, in treſpaſs quare vi & armzs the defendant flung down certain 
wee ae ſtalls of the plaintiff's, in a market- place; on not-guilty, and 
adjudged, verdict for the plaintiff, but damages under 4os. the court held, 
2 Jones, that the plaintiff, without the judge's certificate, ſhould have full 
238. and, coſts; for this is a treſpaſs done to a chattel, in which no title of 
13 freehold ca 7 {tion ; and though they had been fixed 
©. nd. nold can come 1n queſtion ; and though they had been fixed to 
judged, the freehold, yet if the defendant had carried them away, it would 
be out of the ſtatute. | 
Carth. 224 But where the treſpaſs is merely to the freehold ; as where in 
treſpaſs the plaintiff declared that the defendant herbam depaſcendo, 
& /olum & fundum carucis ſubvertendo, & in ſolo fodiendo, & cum 
terra inde projet. aque curſum ſuum obſtupand., per quod clauſum 
ſuum inundat. fuit, &c. the plaintiff ſhall have no more colts than 
damages. | 
Ventr. 48. So, treſpaſs quare cl/auſum fregit, and put ſtakes in the plaintiff's 
ground, was holden within the ttatute, \ 
Trin. 11 G. So, in treſpaſs quare clauſum fregit, & quendam taurum perſonæ 
e wgnote fugavit, per quod the plaintiff's gooſeberry buſhes, ecnon 
Anon. —Quinque perticas (angl. poles) in eodem clauſ. erect., ajſix., & exiſtept. 
Stra. 633. fregtt, taceravity, & ſpoliavit, after verdict and one penny damages, 
33 the court held, that the taking and pulling up the poles was not 
8 ſuch an aſportation as amounted to converſion; and that though 
the treſpaſs begun by chaſing the bull, yet the damage is laid to be 
done to the freehold ; and ſo the title thereof might well come in 
queſtion. 
Mich. So, in treſpaſs for breaking and entering the plaintiff's houſe, 
th * and keeping him out of poſſeſſion and uſe of the ſaid houſe, with 
Blunt and A continuaudo for a month, per quod he was put to great expence to 
Miller, ad- gain the poſſeſſion of his houſe, and in the mean time loſt the profit 
e and uſe thereof; after verdict for the plaintiff, and 2 5. 6d. damages, 
197. ** the court held, that this was a plain treſpaſs guare clauſum fregit 
Stra. 645- within the ſtatute, and that the per quod was only matter of ag- 
j gravation. | | 
2Vent. 180. Allo, if there be a treſpaſs upon the freehold, and likewiſe a 
25 poem count laid de honig aſportat., in order to put in for coſts merely, if 
| Eg. Rep. there be no evidence of the carrying away of the goods, by which 
199.] In the defendant is acquitted as to that, though he is found guilty as 
$5 Oo to the treſpaſs to the freehold, yet if the damages be under 40s. 
very e. the plaintiff ſhall recover no more coſts than damages“. 


neceſſary attention, on the part of the defendant, ſhould be given to the declaration, and to the evidence, 
and it an aſportavit is not found, to ſee that the verdict be properly taken. Though if a verdict be 


taken generally, and no evidence given of an a/portavit, and damages under 405., the court, on motion, 
will amend the verdict, by the judges notes. 


(a) 2 Mod, It is further to be obſerved in the conſtruction of the ſtatute 
T4, 14% 22 Q 23 Car. 2. that there is no need of a judge's certificate, 
2 Freem. oy * ” * 

214. Pl 222. Where by the pleading it appears that the title or intereſt of the 
63 e land is in queſtion; (a) as in an action for eating his graſs, per 
the detend- 


ant juſtifies 


quod his common was impaired ; ſo, (6) if the defendant juſtifies by 
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Coſts. k * 39 
any thing that brings the title of the land in queſtion, the judge for a way, 
need not certify, to entitle the plaintiff to his coſts. | and Ep 's 
: joined upon 
extra viam, and found for the plaintiff, he ſhall have full coſts; Aſſer v. Finch, 2 Lev. 234. Higgias 
v. Jennings, 2 Ld. Raym. 1444. 2 Stra 726. Beale v. Moor, 2 Str. 1168, [ But it is otherwiſe, it the 
way ur.der which the defendanr juſtifies, be defined by metes and hounds in the plea, and the plaintiff 
reply extra viam ; tor here no doubt can ariſe concerning the extent and locality of the way, fince theſe 
ciicumfances are admitted and agreed by the pleadings ; and therefore a certificate from the judge, that 
the freehold or titie was in queſtion, is neceſſary to entitle the piaintiff to full coſts, in caſe the jury find 
damages under forty ſhillings. Cockerill v. Allanſon, B. R. Tr. 22 Geo. 3. Hullock, 86. Bull. Ni. 
Pr. 330+] : . 


[But if in treſpaſs quare clauſum fregit, the defendant plead a Ibbotſon v. 
juſtification, and thereupon the plaintiff make a new aſſignment to Brown, 

. . . SN . - .» Barnes, 124. 
which there is a plea of not guilty ; in ſuch caſe, if the plaintiff 120, Lloyd 
do not recover damages to the amount of 4os., and there be v. Day, 
no certificate, there ſhall be no more coſts than damages; for a “% 149. 


new aſhgnment is equivalent to a new declaration; and where the 


_ defendant pleads only not guilty to it, there is in reality no ſpecial » - 


pleading in the caſe. 

So, if in ſuch action, the defendant plead two pleas, not-guilty 2 Ventr. 
and a juſtification, and a verdict be found for the plaintiff on 180. 195. 
the former, with damages under 4os., and a verdict for the 
defendant on the latter, there cannot be full coſts without a certi- 
ficate, becauſe the iſſue joined on the ſpecial plea, being found for 
the defendant, the caſe is exactly the fame as if only the general 
iſſue had been pleaded.) : 

If an action be commenced in an inferior court, and removed by [Roop v. 
habeas corpus or certiorari into the courts of We/tininfter, the plain- Scritch, 
tiff ſhall have full coſts, although the damages are under 4o s. Tae 


of Canterbury v. Fuller. i Ld. Raym. 395. but in Gavel v. Scudamore, 2 Lev. 124. this is doubted, where 
the cauſe is removed by the defendant. | | 


Alſo, by the 8 & g V. 3. cap. 11. for preventing wilful and ma- 
licious treſpaſſes, it is enacted, “ That in all actions of treſpaſs, to 
© be commenced and proſecuted from and after the 25th of March 
« 1697, in any of his majeſty's courts of record at We/tminfeer, 
« wherein at the trial of the cauſe at Weftminſter it ſhall appear, 
and be certified by the judge, under his hand, on the back of 


the record, that the treſpaſs upon which any defendant ſhall be 


« found guilty was wilful and malicious, the plaintiff ſhall recover, 
&© not only his damages, but his full coſts of ſuit ; any former law 
« to the contrary notwithſtanding.” 

[Although this ſtatute ſpeaks generally of © all actions of treſpaſs,” Milburne v. 
and Lord C. J. Willes was of opinion that every wilful treſpaſs was Read, 
within it, yet there is no inſtance of a certificate upon it, except in 3 WII. 325. 
aclions of treſpaſs uare clauſum fregit. . 

Every treſpaſs is wilful within the meaning of this act, where 3 Bl. Com. 
the defendant has notice, and is forewarned not to come upon * Term 
the land; as every treſpaſs is malicious, where the intent of the . 636. 
defendant plainly appears to be to haraſs and diſtreſs the plaintiff. 

And it was holden by Eyre, J. at Eſex Lent Aſſizes, 1719, 6 Vin. Abr, 
that where a treſpaſs was wwilful, a judge would certify, though ut. ifs, 
no malice proved: which was ſaid to be the practice. * 
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adj udged, 

2 Ld. Raym. 
831. S. C. 
7 Mod. 129. 
S. C. Andr. 


375. S. P. 
Burry v. 


Turner v. 
Horton, 
Barnes, 132, 
Surman v. 
Shelleto, 

3 Burr. 
4688. 
Collier v. 
Gaillard, 
2 Bl. Rep. 
1062. 


Littlewood 
v. Smith, 

1 Ld. Raym. 
18. But 
it in an ac- 
tion ſor 
Aander com- 
menced ori- 


Perry, 2 Stra. 936. 


Colls. 


A certificate under this act muſt be made by the judge in open 


court; if made out of court, it is void. ] 


2. Of Coſts 1% Ao of Slander. 


By the 21 Fac. 1. cap. 16. it is enacted, „That in caſe for ſlan- 
& derous words to be ſued or proſecuted in the courts at Weſimn- 
& fler, or other courts that have power to hold plea thereof, after 
the end of that ſeſſion of parliament, if the damage is found to 


ce be under 40s. the plaintiff ſhall recover (a) no more colts than 
© damages,” | 


for in theſe if the damages do not amount to 405 , coſts de increments are taken away by expreſs and po- 
ſitive words. 


Gib. Eq. Rep. 196.] (a) By this the power of the judges is taken away, as to giving 


coſts de incremento, where the damage is under 405. but it is ſaid to have been the reſolution of the judges, 
that though the court cannot increaſe the coſts, yet the jury are not bound by the ſtatute, and theretore 
they may give 10 J. coſts where they give but 10d. damages. Salk. 207. 


In the conſtruction of this ſtatute, it has been holden, that it 
extends not to actions for ſlander of title, for that is not properly 


Nander, but a cauſe of damage; and the flander intended by the 
ſtatute is to the perſon. | 


Ley, 82. Palm. 530. Jones 196. S. C. adjudged. 


So, if for calling thief, and cauſing him to be arreſted, e., and 
the defendant is found guilty of both, it is not within the act. 


2363. [Blizard v. Barnes, Id. 307. S. P. Carter v. Fiſh, 1 Str. 645. S. P.] 


So, where the plaintiff brought an action on the caſe for ſlande- 
rous words ſpoken of his wife, viz. that ſhe was a whore, per quod 
ſhe beſt ſuch and ſuch cuſtomers ; after verdict for the plaintiff, and 
damages under 40s. the court held, that the plaintiff ſhould have full 
colts, for it is not the words, but the ſpecial damage which is the 
cauſe of action in this caſe; and it was incumbent on the plaintiff 
to prove the ſpecial damage, otherwiſe the action would not have 
lain for the words, | 


2 Barnard, | B. 79» 84. 11 Jo 2 Kel. 71. pl. 30. S. P. 


[It is indeed now ſettled, beyond controverſy, that where the 
words are actionable in themſelves, without the ſpecial damage, 
the plaintiff can have no more coſts than damages, where the 
latter are under 40s. But where the words are not action- 


able in themſelves, but the action is maintainable only with 


reſpect to the ſpecial damage, then it is a caſe at large, and with- 
out the ſtatute ; and, if any damages are recovered, the plaintiff 
will be entitled to full coſts. 


It hath been holden, that this ſtatute of 21 Fa. 1. c. 16. not- 
withſtanding the comprehenſive words which the legiſlature hath 
uſed in it, doth not extend to courts baron, and other inferior 
courts; for as damages cannot be given in thoſe courts to the 
amount of 4os. it would be impoſſible to tax coſts de incremenio 
in any action of flander beyond that ſum, > 


ginally in an inferior court, and afterwards r2moved into one of the courts at Weſtminſter, the plaintiff 


recover under 405., he ſhall have no mote coſts than damages. Anon. C. B. T. 12 Ann. 2 Com. 
Dig. 546. Jide Latch 2. 58. 
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Coſts, 5 
A plea of juſtification will not take the caſe out of this ſtatute, 2 wilf. 258. 
' : Dovor v. Robinſon, 3 
If upon a writ of inquiry, the damages be aſſeſſed under 40s. Lampen 
and the coſts be taxed above that ſum, and judgment be entered B — 


up accordingly, the judgment will be reverſed in toto. 
In an action of ſcandalum magnatum, no colts are recoverable, 
however large the damages may be.] : 


3. Of Coſts in Actions of Aſſault and Battery. 


By the 22 & 23 Car. 2. cap. 9. it is enacted, © That in actions 
of aſſault and battery, wherein the judge at the trial ſhall not 
find and certify, under his hand, upon the back of the record, 

« tat an aſſault and battery was ſufficiently proved, if the jury 

find damages under 4os. the plaintiff ſhall not recover more 

« coſts than damage.“ | 

On this part of the ſtatute it has been (a) holden, that if an 
aſſault be only proved, the plaintiff thall have no more coſts than 
damage. 

That if a man brings treſpaſs for beating his ſervant, per quod 
ſervitium amiſit, it is not an action of aſſault and battery within the 
ſtatute, but is an action founded upon the ſpecial damage, in 


— A — 
a x 


Ld 
La) 


which there ſhall be full coſts. 2 Ld 


{Neither is an action for criminal converſation with the plain- 
tiff's wife within this ſtatute, for the criminal converſation is the 
giſt of the action, and not the aſſault.] 


In treſpaſs of aſſault and battery, wounding and impriſonment, 
as alſo for entering and breaking his houſe, and opening the doors 
of the ſaid houſe, and breaking three locks and three bars belong- 
ing to the ſaid doors, the defendant pleaded not guilty to all ex- 
cept the impriſonment, and for that he juſtifies; and on the 
trial the juſtification was found for the defendant, and the not 
guilty for the plaintiff, and the damages 25. 6d. and held by the 
court, that the damages being under 40 s. he could not have full 


41 


tr. 934 


2 Show. 
506. 


(a) 1 Vent. 
256. 
2 Lev. 102. 


Salk. 206. 
pl. 5. 

5 Mod. 74. 
7 Mod. 129. 
Raym. 831. 


Batchelor 


v. Bigg, 
3 Will. 319. 


2 Bl. Rep. 8 54. 


Nicholls, 
Stra. 577. 
Gilb, Eq. 
Rep. 197. 
* But if 
defendant 
ad not 


colts for the battery, becauſe the judge had not certified the battery — che 
to be well proved; neither could he have full coſts for breaking impriſon- 


the houſe, becauſe this is a treſpaſs relating to the freehold“. 


ment, and 
he had been 


found guilty of that, plaintiff would have been entitled to full coſts. 


[Again, in an action of treſpaſs, the plaintiff declared for an Clarke v. 


aſſault and battery upon himſelt, and alſo for ſtriking his horſe, by 
which he was leflened in value; the defendant pleaded not guilty, 
and there was a general verdict for the plaintiff with 205. damages, 
but no certificate from the judge. The plaintiff moved for full 
coſts on account of the ſpecial matter ſtated relative to the horſe, 
which, on conſideration, were refuſed by the court. 


Othery, 
I Str. 624. 


But where the declaration charged the defendant with an aſſault, Milburne v. 


battery, and wounding, and with ohſtructing the plaintiff in getting 
his coals, taking them qua 92 treading and trampling upon them, break- 


ang 


Read, cited 
in 3 Will. 
322. 
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V. Stannard, 


42 Coſts, a 
ing and ſpoiling the Handard and roller of the plaintiff, and taking 


away his goods and chattels, and a general verdict was found for the 
plaintiff upon the whole charge, except the taking away of the 
goods and chattels ; it was holden, that he was entitled to full 
colts, notwithſtanding the damages were under 4os., and 
the judge had not certified an aſſault and battery to have been 
proved: for there was a ſpoliation in this caſe diſtinctly ſtated, 
upon which the plaintiff might have brought his ſeparate action, 
and have recovered full coſts without a certificate. 55 


Hampſon v. It hath been reſolved, that there ſhall be no more coſts than 
Adihead, damages, (ſhould the latter be under 4os.,) without a certi- 


Say.Rep.g1. : 5 k 
Bal. * ficate, in an action for aſſault and battery, and for tearing or 


Fri. 329. injuring the plaintiff's clothes, if the tearing or other injury be 
* charged in the declaration, or found by the fury to have been in conſe- 
x Term quence of the beating. 
Rep. 655. | 
Carruthers But it ſeems to have been once thought, that where in ſuch an 
— 3 action be tearing or damaging of the clothes is laid in the declaration 
Cotterill a a diſtinct and ſubſtantive fact, and not as a conſequence of the beat- 
v. Tolly, ing, even though ſuch charge ſhould be contained in the ſame 
e 5, count with the injury to the plaintiff's perſon, a certificate is not 
(a) Mears v. neceſſary to entitle the plaintiff to full coſts. However, it is now 
8 ſettled (a) that if the fearing of the clothes appear to have been at 
Ain? the ſame time with the injury to the perſon, the court will conſi- 
v. Jackſon, der it as part of the ſame tranſaction, and allow the plaintiff no 
Fn hl more coſts than damages, notwithſtanding the declaration may 
not allege the former injury as conſequential to the latter. - 
5 Term Rep. 432. 


Richards Where the defendant pleads a juſtification to the aſſault and 


von de battery, as /%n aſſault demeſne, there is no need of a certificate to 


Bull, Ni. K Eo PR Ty PM g 
Pri. 330. entitle the plaintiff to full coſts, for the juſtification is an admiſſion 


of the battery, and is tantamount to a certificate of its having been 
proved. But if the defendant juſtify, and the plaintiff make a new 
Page v. aſſignment, to which the general iſſue is pleaded, he will have no 
8 more coſts than damages without a certificate. Neither will he, 


Neg. 257. if the defendant juſtify the affault only. 


(C) Where the Coſts ſhall be doubled or trebled. 


10 Co. II ſeems agreed that where damages were before recoverable and 
116. a, a ſtatute increaſes them to double or treble the value, the plain- 
2 Inſt. 289. tiff ſhall recover his double or treble damages; and coſts alſo, as 


Hard. 152. 


Cacth. 297. Parcel of the damages, ſhall be trebled. 


| [n Ld. Ray m. 20. Gilb. Hiſt. C. P. 267. Cowp. 365. 


Vide ubi But where a new ſtatute gives either ſingle, double, or treble 
5 damages, where there were no damages recoverable before, (6) 
(2) ben ay there no coſts ſhall be allowed, becauſe the party can have nothing 


2 E. 6. . more than ſuch new ſtatute has already given, and that is damages 


23. for only; for the ſtatute of Gloucefter cannot operate to add coſts to 
not ſetting 4 what 
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d coſts to 

what 


what is given by a ſubſequent ſtatute, becauſe the new ſtatute muſt out tithes 
» 


be conſtrued from itſelf, which gives damages only. &c. 2 Inſt, 
Jac. 70. Cro. Car. 560, Hard. 1 52, but now vide the 8 and 9 Won. _ 


(a) In an (4) action for a forcible entry upon 8 H. 6. cap. 9. (a) 2 lat 
0. „ Us 12 Nit. 


which gives treble damages, the plaintiff ſhall recover not only 282. 10 Co. 
: Soha 116. 


treble damages but (c) treble coſts alſo. 
1 Vent. 22. 


1 8 ( ) . 
* * C 


the coſts de incremento, as well as thoſe give f 
˖ n b 98 
> Leon, $3 - , op y the jury, ſhall be trebled. Cro. Eliz. 582. Leon. 282. 


But in an action of debt upon LY x 

pon the ſtatute of 1 & 2 Ph. 2 2, 
* " of 8 upon the branch of the ſtatute by _ = Kale. — 
; 4 2 e damages are given to the party grieved, for drivin N. Bendl, 
wh 3 of the 2 coſts are to be Sh 13 2 
e „ by intendment, gives triple damages in lieu of the 816. "Pl 

So, in an action of waſte apai | oy 
gainſt tenant for life or 

the Rau of Glue op the phe waſted, and re Kee 2 
g ges ny e recovered, (d) but no coſts, becauſe no actio Godb. 230. 
ay againſt them at the common law; but the action n P. ad- 


dam are 10 | | 
ages are merely given. (d) But now vide ſupra 8 and q He 11 


But in waſte againſt tenant i 
l n dower, Ec. treble dama 
_ 2 ſhall be recovered, becauſe (e) an action of 8 19 A — 0 
9 them at the common law; and for the waſte, — 1 


ſhould have been recovered, —_—— 
| in which 


no damages 


were recoverable, but only for waſte, after the prohibition delivered. 10 Co. 116 
| . 0. 110. 4. 


In an action upon the ſtatute of 2 H. 4. ca 1 
e „ _ Rog _ upon pf gigs, w—g 825 
8 ives to the plaintiff double damages, wi Dye 
ing of any coſts, he ſhall recover as well 3 = Fre 19 Co. 116. 
* . Child, 3 Lev. 355. Smith v. W * 5 

So, on the ſtatute 2 W. & M. cap. 5. by which treble as ee 
mages and coſts are given againſt the reſcouſer of a diſtreſs fo gere, 2 
_ e. an action upon the caſe for a reſcous upon the — Salk. 205. 
c ys ſhall recover treble coſts as well as treble dama es; „ 
or the damages are not given by the ſtatute, but increaſed r d Carth 
1 —_ the caſe lay for a reſcous at common law 2 85 Raye: 

e 28th ect. of 25 Geo. 3. c. 50., reſpecti Juth i 

1 directs, 6 fe if gg Þ tk Walls, 
- e ſued, moleſted, or proſecuted, for any thing by him = = r Term 
£ 2 in purſuance of that act, or of any clauſe, matter, or — 
E —_ l _— 3 po may plead the general ſue, 
„ Ce. intiff be nonſuited, or the defe 1 
4 defendant ſhall be awarded his e 
K 1 _ been determined, only extends to give treble coſts 
eg 105 _ who are ſued for ſomething done in the execu- 
Bo e act, not to thoſe who are ſued for penalties under it: 
and therefore, a perſon proſecuted under the act for ſhooting 


without 


% 


44 


Rex v. Where treble coſts are to be recovered againſt a proſecutor for 

Poland, matter not appearing upon the pgfea, the court will, upon mo- 

49 tion, allow a ſuggeition of the ſpecial matter to be made on the 

record. | 

Sands v. Where a perſon 1s entitled to double or treble coſts, not only 

py av thoſe aſſeſſed by the jury, but alſo thoſe adjudged de incremento by 
Tanten the court, ſhall be doubled or trebled. 


Coſts, 
without a certificate, is not entitled to treble coſts upon ob- 
taining a verdict. | 


Story, Carth. 321. 


Smith v. 
Dunce, 

2 Str. 1048. 
2 Tidd's Pr. 


674, 5 


(4) Extends 
not to an 
Action for an 


But double or treble coſts are not to be underſtood to mean, 
according to their literal import, twice or thrice the amount of 
ſingle colts. Where a ſtatute gives double coſts, they are calcu- 
lated thus: 1. 'The common coſts, and then half the common 


coſts. 2. If treble coſts, 1. the common coſts ; 2. halt of theſe; 
and then half of the latter. | | . 


(D) Of awarding the Defendant his Coſts. 


BY the 23 H. 8. cap. 15. it is enacted, “ That in any ſuit in 


« a court of record, or elſewhere, in any action, bill, or 


eſcape; for plaint of treſpaſs, upon 5 Rich. 2. debt or covenant, upon any 
though “ ſpecialty or contract, detinue, account, charging as bailiff or 
— of & receiver, caſe, or (a) upon any ſtatute for any offence or 
Weftm. 2, wrong (5) perſonal, immediately done to the plaintiff, if the 
that 2 &« (c) plaintiff (q) after appearance of the defendant be (e) non- 
ere * ſuited, or (F) any (g) verdict (4) paſs by lawful trial againſt the 
the Fleet, „ plaintiff, the defendant (i) ſhall have judgment to recover his 


yet it is not 
properly an 


“ coſts, to be taxed by the judge of the court, and the defend- 


ant ſhall have ſuch proceſs and execution for the ſame, as 
the ſtatute, the plaintiff ſhould have had, in caſe the judgment had been 
decauſe no cc for him.” 

mention 1s 


made of the ſtatute in the declaration; and this was no perſonal wrong. 2 Leon. 9, 10. 4 Leon. 182. 
but u. Nor to an action upon 8 H. 6. c. 9 for a forcible entry, for that was no perſonal wrong; 
and the writ ſays gued d{ſeiſivit. 2 Leon. 9, 10. 4 Leon. 182. So, it extends not to an action 
upon 1 and 2 P. and M. c. 12. for unlawfully impounding a diftreſs. 2 Leon. 52. 3 Leon. 92. And the 
rather, becauſe this action is grounded upon a ſubſequent ſtatute. Nor to an action upon 5 Eliz. c. 9. 
for perjury, Hut. 22. Brownl. 66. Cro. Eliz. 177. So, it extends not to an action upon 2 E. 6. 
C. 13. for not ſetting forth tithes, becauſe a mere non-feaſance, and no perſonal wrong. 2 Inſt. 651. 
Noy 32. (5) It extends not to an aſſiſe. Brownl. 28, 29. (e) Otherwiſe, if he is an infant, for com- 
mencing his ſuit by guardian, there can be no malice ſuppoſed in him. Cro. Eliz. 33. & wide Bulſt. 


189. Nor to perſons who ſue in auter droit; for which vide infra, concerning executors and adminif- 
trators. (d) For this wide 2 Lev. $1, 82. (e) Secàs, if the original be diſcontinued. Leon. 1035. 
Hut. 36. Cro. Car. 575. The plaintiff the day before the trial came into court, and entered a nolle 


proſequi, and whether the defendant ſhould have coſts, Hard. 1 52. dubitatur. () Though ſpecial. 
Cro. Eliz. 465. Hard. 152. (g) In covenant againſt two for not building, judgment is given againſt one 
by default, and the other pleads performance, and it is found for him, the plaintiff can have no judgment, 
but the defendant ſhall have his coſts. Lev. 63. (+6) Not upon demurrer that goes to the writ only; 
ſecds, if to the action. And. 117. wide Hard, 152. Cro. Car. 533. March 30. and 8 & W. c. 19. 
by which it is now certainly given. 
inſufficiency of the pleading, Moor 625. pl. 857. Winch 69. 
Dyer 32. Cro. Jac. 159, 


(i) Though judgment js not given upon the nonſuit, but upon the 
3 Bulſt, 24%, Godb. 220. & vide 
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Leon. 182. 
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(By 


[By the 24 H. 8. c. 8. plaintiffs, ſuing to the uſe of the king : 


in any action whatſoever, are exempted from the payment of 
ee where they are nonſuited, or a verdict paſſeth againſt 
them. ] | . £ : 
Alſo, by the ſtatute of 4 Fac. 1. cap. 3. it is enacted, © That (a) That it 
« if any (a) perſon, after the end of that ſeſſion of parliament, tende not 


: . - . t 
ce ſhould commence or ſue in any court, any action, bill, or ili. 


ce plaint of treſpaſs, ejectment, or other action, (b) wherein (5) Not in 
the plaintiff or demandant (c) might have coſts, and after ap- n *taint, 


pearance of the defendant becomes nonſuit, or any verdict Meg” 


« paſſes by lawful trial againſt him, the defendant ſhall have is affirmed, 


« judgment to recover his coſts, to be aſſeſſed and levied as coſts, uſe if 


ce 55 the jurors 
by 23 H. 8. had been 


attainted, the plaintiff ſhould have had ſuch coſts only as in the firſt action, if found for him, but not 
more in reſpect of the attaint. - Daly and Bellamy, Cro. Car. 542. March 24. Jones 432. adjudged . 
Nor ſhall the defendant have coſts where there is a plea in abatement, which the plaintiff admits to be 
true, and enters a nil capiat per breve, Oreenhill v. Shepherd, 12 Mod. 145. Allen v. Maxey 
Barnes 120. Pocklington v. Peck, 1 Str. 638. But gu. where there is a motion to quaſh the writ de⸗ 
fore plea pleaded? Huer v. Whitebread, Caf. Pr. C. P. 74. Pr. Reg. 78. Poole v. Broadfield, Barnes 
431- If iſſue be taken on a plea in abatement, and the plaintiff be afterwards nonſuited, the defendant is 
entitled to coſts ; for it the iſſue had been found for the plaintiff, it would have been peremptory, and 
he would have had coſts. Aſplin v. Conſtable, 1 Ca. Pr. C. f. 35.] (e) Though the declaration is in- 
ſufficient, yet the defendant ſhall have coſts. 2 Roll. Rep. 113. Palm. 147. & vide Godb. 329. 345. 
Hob. 219. Hut. 16. Palm. 365. 3 Lev. 322. Style 153. — Though the niſi prius roll varied from 
the plea-roll, ſo as the nonſuit was immaterial. Raym. 38. [If the defendant remove proceedings from 
a county-court by recordari facias loguelam into one of the ſuperior courts, and fign judgment of non-pros 
for the non-appearance of the plaintiff, he ſhall have coſts. - Davies v. James, 1 Term Rep. 371. It 
was moved on the ftatute for ſetting off mutual debts, that no coſts ſhould be allowed the defendant, be- 
cauſe he had not obtained a verdict, there being only an indorſement that 13. was due to the plaintiff 
for rent, and that on balancing the account, there appeared due to the defendant 13 s.;z but the court de- 
clared, that the indorſement was equally a verdict to entitle the defendant to his coſts, as a verdict in 
other caſes. Geale v. Chapman, Ca. Pr. C. P. 65. It ſeems, that the defendant ſhould be allowed all 
ſuch coſts upon a nonſuit, as have been incurred in taking the neceſſary meaſures for his defence in the 
action. Rex v. Midlam, 3 Burr. 1720. Davila v. Herring, 1 Str. 300. ] 


a ©ﬆ©aA 
A ow 


By the 8 9 V. 3. cap. 11. In treſpaſs, aſſault, falſe impri- [This act 
ſonment, or ejectment againſt ſeyeral, if any one or more are does not ex- 
« acquitted by verdict, every perſon ſo acquitted ſhall recover his mn 


coſts, as if a verdict had been given againſt the plaintiff, un- 2 8 


leſs the judge ſhall immediately after trial, in open court, cer- % Dibben 


tify upon record, that there was a reaſonable cauſe for making 1 2 


: 2 Str. . 
« {uch perſon defendant.” trovery. 


: Poole v. 
Boulton, Barnes 139. replevin. Ingle v. Wordſworth, 3 Burr. 1284. 1 Bl. Rep. 355. or on lad 


tion. Reg v. Danvers, 1 Salk. 194. for torts are joint and ſeveral, ſo that one defend 

quitted, and the other found guilty. Seczs, as to actions upon an for contracts ee, . = | 

of two defendants cannot have a verdi& without a demonſtration that there was no cauſe of a joint action 

againſt both; therefore, where one of two defendants in an action of aſſumpfit had ſuffered judgment b 

"_ and the other obtained a verdict, the latter, it was holden, was entitled to coſts. Shrubb 8 
arrett, 2 H. Bl. 28. Where the coſts payable to one defendant ſhall be deducted out of thoſe pa x 

able by the others, ſee Schoole v. Noble, 1 H. Bl. 23. Mordecai v. Nutting, Barnes, 145.] 127 


And by the ſame act, “ In all actions of waſte, debt upon 
the ſtatute for not ſetting forth of tithes, where the ſingle value 
or damages found by the jury exceeds not twenty nobles; and 
in a ſcire facias, and ſuits upon prohibitions, the plaintiff 
thall recover his — 15 * if the plaintiff be nonſuit or diſ- 
continue, or a verdict paſs againſt him, the de - 
cover his coſts.” 1 ” e 


— — 
— 


46 Coſts, 


(E) What Perſons are entitled to, or exempted from 
paying Coſts: And herein, 


1. Of Executors and Adminiſtrators. 


Fide tit. 


Executors, 


(a) AN executor defendant pays coſts in all caſes, and the judg- 
—_ ment is de bonis teſtatoris fr, fc. & fo non tunc de bonis 
(a) 31 H. 6. Propriis : alſo, (5) when he is defendant, and there is judgment 
13. Bro. for him, he ſhall have his coſts. | 

Exec. 164. 5 : 
Plowd. 183. [Yet its ſaid to have been determined in a late caſe, by the court of Common Pleas, that 
no coſts ſha!l be allowed on a judgment of aſſets in future, on a plea of plenè admiriſfiravit. Imp. Pr, 
C. P. 2 Ed. 374. Imp. Pr. K. B. 3 Ed. 275. Marg. If a bankrupt executor plead a falſe plea in an 
action commenced againſt him, between the iſſuing of the commiſſion, and the obtaining of his certifi- 
cate, by a creditor of his teſtator, he is liable to be taken in execution for the coſts. Howard v. ſem- 
met, 3 Burr. 1368. 1 Bl. Rep. 400. Where an executor pieads non aſſumpſit, and a ſpecialty debt ſuffici- 
ent to cover the aſſets, the court will permit him to withdrawthe former plea, upon payment of the coſts 
occaſioned by that pleaonly, Dearne v. Grimp, 2 Bi. Rep. 1275-] (65) Cro. Eliz. 503. Hut. 69. 79. 
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N. Bendl. But an executor or adminiſtrator is not within the 23 H. 8. 
1 cap. 15. or 4 ac. 1. cap. 3. which give colts to the defendant af- 
69. 503, ter a verdict or nonſuit; nor within the 8 & g W. & M. cap. 11. 
Winch. 10. which give coſts upon a demurrer, being made upon the ſame 
5 ; Wy platform; ſo that when they are plaintiffs they pay no coſts, for 
Jac. 361. they ſue in auter droit, and are but truſtees for the creditors, and 
Roll. Rep. are not preſumed to be ſufficiently conuſant in the perſonal con- 
oh oY tracts of thoſe they repreſent; and this by an equitable con- 
Kelw. 207. ſtruction of the ſtatutes, for there are no expreſs words to ex- 
Hut. 69. empt them. 

79. Cro. 

Jac. 229. Yelv. 168. Brownl. 107. 6 Mod. 93. 

110d. 135. But (c) if executors or adminiſtrators bring an action in their 
pl. 1. 174. own right, as for a (d) converſion or treſpaſs in their own time, 


RK Selk. 


314. pl. 21. 
it is but ſurpluſage. 


they ſhall pay coſts. 


(c) 2 H. 7. 15. Sav. 134. Hut. 79. Although they name themſelves executors, for 
Dalſ. 96. Latch. 220. 1 Vent. 92. But vide Maſon and Jackſon, 3 Lev. 60. 


adjudged cont. per totam curiam; becauſe in the right of the teſtator, though a thing done in their own 


time. 


So, in a raviſhment of ward brought by executors, for a raviſhment in their time. 
and Steer. Cro. Car. 29. 


Peacock 
By three judges cent. Velv. But Hut. 78. S. C. by two judges againſt two; 


and in 6 Mod. 94. S. C. cited per Holt, and the reaſon of the reſolution was, becauſe the ward never 


came to the defendant's poſſeſſion, 
verſion in the time of the executor, he ſhall not pay colts. 


Salk. 207. 


(d) Where the trover is in the life-time of the teſtator, and the con- 
6 Mod. 92. 


* 


So, in an indebitatus aſſumpfit by huſband and wife, who de- 


3 8 clared, that the defendant was indebted to them in 201. as exe- 

Jen "as cutors of the laſt will and teſtament of * S. for money had and 

__ received to their uſe as executors, which he promiſed to pay, &c- 
Mod. 92. 


181. S. C. 
adjudged, 


on the trial the plaintiffs were nonſuited; and it was held, that 


the plaintiffs ſhould pay coſts, for the cauſe of action aroſe in 


their time; for the receipt being ſince the death of the teſtator, 
if it was by the conſent of the executor it is the receipt of the 
executor ; or if without his conſent, yet the bringing of the action 
is a conſent, and the naming themſelves executors is only to de- 
duce their right, and ſet it forth ab origine. 


But 
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But 


Coſts, 


But if an executor brings an indebitatus upon an account made 
in his time, it is in the right of his executorſhip, and he (a) ſhall 
pay no coſts. | 
Rep. 280. 
was no new cauſe of action, but a new action upon aſcertaining an antient right, notwithſtanding which, 


* 


(a) If he brings an inſimul computaſſet, and is nonſuited, he ſhall pay no coſts; 


it fill remains the teſtator's debt. 
Salk. 207. pl. 6. 314. pl. 21. 
5 Term Rep. 234. 


47 


2 Ley. 165. 


2 Jones, 47 
adjudged, 
4 Term 


becauſe there 


Eaves v. Mocato, 6 Mod. 93. Said to have been adjudged, 2 Ann. 
[This caſe of Eaves v. Mocato is denied to be law in Andr. 359. and 
In the caſe of Goldthwayte v. Petrie, reported in this laſt book, the action was by 


huſband and wife, as executrix for, money had and received after the teſtator's death to the uſe of the 
wife, as executrix, and there being a verdict for the defendant, the court held him entitled to coſts.] 


So, if the goods of the teſtator be taken and converted be- 
fore they come to the hands of the executor, he ſhall not pay 


coſts upon a nonſuit in an action brought for theſe, for they were 


never aſſets. 

So, where an action was brought by an adminiſtratrix for mo- 
ney lent by the inteſtate, the defendant pleaded payment to the 
plaintiff after the death of the inteſtate, and flue joined upon it, 
and verdict for the defendant; it was inſiſted upon, that the de- 
feadant ſhould have coſts upon 4 Fac. 1. c. 3. this being a falſity 
in her own conuſance; but it was denied, the action being as 
adminiſtratrix z ſo that upon bringing the action, that which is 
pleaded to be in her own conuſance does not appear. 

If an adminiſtrator brings an action on the caſe in C. B. and 
there 18 a verdict and judgment againſt him, and thereupon he 
brings a writ of error in B. R. where the judgment is affirmed 
vet he ſhall not pay coſts, for he is not a perſon within the intent 
of the ſtatute which gives coſts in this caſe, although it was ob- 
jected, that it was his own act, and lay in his own knowledge, 


and was brought in dilatione executionis, 


The queſtion, in what caſes a perſon ſuing as executor or ad- 
miniſtrator, ſhall be exempt from coſts, is embarafſed with a 
variety of deciſions ſo contradictory, that it is impoſlible to re- 
concile them : its ſolution, however, ſeems now- to turn upon 
this diſtinction, namely, whether it be neceſſary, or not, for him 
to ſue in his repreſentative character: if it be. neceſſary, he ſhall 
not be hable to the payment of coſts : if it be not neceſſary, he 
ſtands preciſely in the fituation of any other plaintiff, without any 
claim to exemption from the character he has aſſumed, _ 

Although an executor proceed to trial, after the payment of 
money into court, and recover a verdict for a leſs ſum, yet he is 
not liable to pay any coſts, ; 

It was formerly holden, that money could not be paid into 
court in an action by an executor or adminiſtrator, becauſe the 
executor or adminiſtrator is not liable to coſts. But it is now 
ſettled (5) that money may be paid into court in ſuch caſe, for the 


effect of it is not to make the executor pay, but only 4% his ſub- 
ſequent coſts. | 


Where the plaintiff is executor or adminiſtrator, he is not 
liable to coſts under 5 Ges. 2. c. 30. 5 7. though the defendant 
plead the general plea of bankruptcy, and obtain a verdict. 

| Neither does he pay coſts under the 14 Geo. 2. c. 17. upon a 


judgment againſt him, as in the caſe of a nonſuit, for not pro- 
| ceeding 


Salk. 208. 
per Holt, 
E. J. 


Paſch. 

27 Car. 2. 
in B. R. 
Anne 
Taylor v. 
Barebone. 


— 


Carth. 281. 
Gale and 
Till. 

4 Mod. 244. 
and 3 Lev. 
375. 3. C. 


Cockerill 
and Wife 
Executtix v. 
Kynaſton, 
4 Term Rep. 
277. Gold- 
thwayte and 
Wife Exe - 
cutrix v. 
Petrie, 

5 Term 
Rep. 234. 
Knight Vs 
Ducheſs 
Hamilton, 
Bunb. 44. 
Gregg's 
caſe, 2 Salk. 
596. Bryan 
v. Hollo- 
Ways 
Barnes, 279. 
(5) Cruteh- 


field v. Scott. 2 Str. 796. 


Martin v. 
Norfolk, 

1 H. Bt. 
528. 
Howard y. 
Radburn, 
Barnes, 130. 
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48 


Per Cur. acc. 
4 Burr. 
1928. 


7 Mod. 98. | 


118. 1 Salk. 


314. 21d. 
Raym. 806. 


Coſts, 


o 


ceeding to trial according to the courſe of the court in which the 


cauſe is inſtituted. 


But an executor or adminiſtrator ſhall pay coſts for not pro- 


ceeding to trial purſuant to his notice, if it be through his own 
default. | 


x Str. 33. 3 Burr. 1305. 158 5. Ogle v. Moffat, Barnes 133. 


Nunez v. 30, he hath been made to pay coſts for withdrawing his record 
Modigh:ani, before trial. | 
1H. 61277. 5 

Hullock on It does not appear to be eſtabliſned, whether or not an executor 
3 63. or adminiſtrator is liable to pay coſts upon diſcontinuing his ſuit; 
Clipfam," but though no general rule can be extracted from the caſes upon 


2 Keb. 385. 
Baynham v. 


this ſubject, which are contradictory, yet upon principle and the 
reaſoning of the court in the caſes referred to in the margin, it 


- 3 ſeems, that where the neceſſity of diſcontinuing is occaſioned by 
Fitzg. 130. the laches or default of the executor himſelf, the condition of 
N paying coſts will, generally, be annexed to the rule to diſcon- 
2 Kel o. tinue. 


2 Barnard. 154. 


Rep. 451. 


Lloyd, Butt. 


Haydon v. Nerton, Caf. Pr. C. P. 79. Harris v. Jones, 3 Burr. 1451. 1 Bl. 


Bull, Ni. Pri. 332. Bennet v. Coker, 4 Burr. 1927. Say. on colts, 96. Hugh v. 
Pr. Excheq. 1 56. 


Lumley v. An executor ſhall pay coſts upon being nonproſſed for want of 
Nichols» a replication, or for not declaring in due time, becauſe guilty of 
C. P. 14. 2 default.) i - 
Hawes v. Saunders, 3 Burr. 1584. . 

2. Of Officers and Miniſters of Juſtice. 
This aft oo [By 43 El. c. 2. 19. (entitled an act for the relief of the poor, J 
OO if in any action of treſpaſs or other ſuit to be brought againſt any 


againit over- 
ſcers beſides 


perſon tor making any diſtreſs or ſale, or doing any other thing 
under the authority of that act, there ſhall be a verdict for the 


— defendant, or a nonſuit of the plaintiff after appearance, the de- 
Salter, fendant ſhall recover treble damages with his coſts alſo, and that 
Yelv. 19 to be aſſeſſed by the ſame jury, or writ to inquire of the damages, 
s, peng 0 as the ſame ſhall require. | | 


trebled, only the damages. Noy, 137. S. C. If the jury who try the iflue aſſeſs only fingle damages, or 
if they omit to aſſeſs any damages at all, the court will, on a verdict for the defendant, or nonſuit for 
the plaintiff, ſupply the omiſſion by awarding a wrir of inquiry of damages. As a ground, however, for 
this, a ſuggeſtion mult be entered on the poſtea that the defendant was an overſeer of the poor, &c., and 
that the injury complained of was an act done in the execution of his office. Such a ſuggeſtion indeed 
is not neceſſary, where the defendant's title to treble damages appears on the record ; as, Where in re- 
plevin, he avows as overſeer of the poor, &c. Carth. 362. 1 Salk. 205. 5 Mod. 76. 118. Skin. 595. 
1 Ld. Raym. 59. 2 Str. 1021. Ca. temp. Hardw. 138. Say. Rep. 214. 2 Bl. Rep. 921. 3 Wilſ. 442.] 


[See further By the ſtatute 7 Fac. 1. cap. 5. it is enacted, 6 That if any 
with reſpect ( action upon the caſe, treſpaſs, battery, or falſe impriſonment, 


vaſt f . Y - 
beds 4c ſhall be brought in the courts of Weſtminfler, or elſewhere, 


the peace 
and Gly. 66 againſt any juſtice of peace, mayor, bailiff of city or town cor- 
bles,24G-2- 44 porate, headborough, portreeve, mayor, bailiff, (a) conſtable, 
os fer &« tithing-men, collectors of fifteenths and ſubſidies, concerning 
to officers of C any thing by them done by virtue of their office, they, and all 
the exciſe or cc others, doing any thing in their aſſiſtance, or by their com- 
cuſtoms, «c mand 
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t mand concerning their office, may plead the general iſſue, Oc. 20Geo. 3. 


« and (6) if the verdict ſhall paſs with the defendant in any nee 8 34» 
„ .) ſuch action, or the plaintiff become nonſuit, or ſuffer a diſ- DES 


« continuance, the juſtices, or (d) ſuch judge before whom the e. 47. 


<« matter ſhall be tried, ſhall allow the (e) defendant his double 5 35:] 
« cole (a) Extends 
COILS. Q to a deputy 

conſtable. 3 Bulſt. 77. Roll. Rep. 274. Moor 845. (5) Though judgment is after given upon 
the inſufficiency of the declatation. Heiyer's caſe,. Cro. Car. 175. [Willet v. Tidey, Carth 188. 
1 Show. 214. 12 Mod. 6. S. C. ] (e) But this extends not to an action upon the caſe againſt 
2 conſtable, for preſenting that the plaintiff was an inhabitant of A., by reaſon of which he was 
compelled to pay, &c. unjuſtly, becauſe no ireſpats or falſe impriſonment, wherein liberty is given to 
plead not guilcy. Cro. Car. 46). — Nor to an action by a freeman againſt a Mayor, for refuſing his 
vote in the election of a mayor, becauſe a non fealance. 2 Lev. 251. And ſaid per curiam, that the 
intent of the ſtatute was to give double cofts in falfe impriſonment, &c. where it enabied to plead the ge- 
neral :fſue. (d) They cannot be allowed, unleſs the judge of aſſiſe marks the poſta. 2 Vent. 45. 2 Lev. 25. 
Winch 16. [Grindley v. Holioway, Dougl. 307. They may upon a ſipecial verdict, where it appears 
by the facts found, that the defendant was acting by virtue of his office. Rann v. Pickens, B. R. M. 
25 Geo 3. Dougl. 308. n. If the plaintiff diicontinue, the court will, upon an affidavit, that the act 
for which the defendant was ſued, was done by virtue ot his office, make a rule upon the maſter for the 
taxa ion of double coſts. Deveniſh v. Mertins, 2 Str. 974. If judgment goes by default, the deſen- 


cant may enter a ſuggeſtion on the roll. Ca. temp. Hardw. 138-9.] (e) All the defendants. 
Vaugh. 117. ; 


By the ſtatute 21 Fac. 1. cap. 12. { 3. the above ſtatute is made (/) Not 
perperual, and it is thereby further enacted, „“ That church- where an 


« wardens, and all perſons called ſworn men, executing the office 5 


of churchwardens, overſeers of the poor, and others, which againt 
thall do (/) any thing by their aſſiſtance-or command, con- Shurchwar- 


k a 88 dens, f. 
* cerning their office, ſhall have benefit of 7 Fac.” falſely a 
maliciouſly preſenting the plaintiff for incontinency ; becauſe merely ecclefiaſtical, and the ſtatute is in- 


tended only where troubled concerning temporal matters. Cro. Car. 286. Jones 3ogz. 


a. 


A 


g 


A 


In caſes, under theſe acts, where it doth not appear on the r Str. 49. 
face of the record, that the defendant is entitled to double or Moan. 
treble coſts, (as, where he pleads the general iſſue,) and there is A 
no particular mode appointed for the recovery of the coſts, the 2 Str. 1021. 
proper mode, after a nonſuit or verdict for the deſendant, is to _ gs 
apply to the court upon an afhdavit of the facts, for leave to en- 3 WA 442 
ter a ſuggeſtion on the roll. | 

Where the defendant is entitled to double coſts under theſe Skin. 556, 


acts, the coſts de incremento, as well as thoſe aſſeſſed by the jury, 
ſhall be doubled. | = 


3. Of Coſts for and againſt Informers, and where the Proſecu- 
tion may be ſaid to be carried on at the Suit of the King. 


It ſeems agreed, that a common informer, upon a popular ſta- 2 Keb. 78. 
tute, can in no caſe recover coſts, unleſs they be expreſsly given Noll. Abr. 
by ſuch ſtatute z for it is certain, that he cannot recover them Futw. 200. 
at common law, for that doth not give coſts in any caſe ; neither Vent. 133. 
can he recover them by force of the ſtatute of Gloucefler, which Sk. 206. , 
gives the plaintiff his coſts only in caſes in which he ſhall recover * 65. 
his damages. : 3 Lev. 374» 


| 2 Init, 28%, 
{But on a bond fide compoſition of a penal action by leave of the court, the plantiff may be allowed a 
reaſonable ſum for his coſts. And, on motion, the defendant may pay the penalty into court with coſts. 
Wood gui tam v. Johnſon, 2 Bl. Rep. 1157, Walker v. King, Bull, Ni. Pri. 197.] 


Vor. II, E | But 


50 


Jones, 447. 
Cro. Car. 
559. 

2 Inſt. 289. 
Roll. Abr. 
516, 517. 
574. 
March, 56. 
1 Hl. Bl. 13. 


3 Lev. 374. 
3 Keb 781. 
Lutw. 200. 
Carth. 230, 
21. Th; 
Corporation 
of Plymouth 
v. Collings, 
adjudged. 
And the like 
point ſaid to 


have been adjudged Mich. 5 W. 3. between the corporation of Cutlers and Buſlin. 


224. Skin. 


Roll. Abr. 
574. 

Lutw. 200. 
10 Co 116. 
Cro, Car. 
560. 

Salk. 206. 
pl. 4. 


[This ſta- 
tute extends 
to all ac- 
tions by 
common 
informers, 
whether 
ſuch ations 
may be 
grounded 
on itatutes 


. cc 
made prior, 


Coſts. 


But in an action on a ſtatute by the party grieved, for a certain 


penalty given by ſuch ſtatute, the plaintiff within the ſtatute of 


Glouceſter ſhall recover colts, becauſe ſuch penalty is intended him 
by way of recompence for his particular damage by the offence 
prohibited; and if he could recover that only, and no more, it 
would be in moſt caſes in vain for him to ſue for it, ſince the 
coſts of ſuit would exceed it. 

So, in debt for a penalty of 201. brought by a corporation gu 
tam, Fc. upon a private act of parliament concerning the New 
River Water brought to Plymouth, where the action was brought 
for diverting the water-courſe, contrary to the ſtatute; after ver- 
dict for the plaintiffs it was holden, that though this was on a new 
and penal law, yet being brought by the parties injured, and for 


a certain penalty, they ſhould have their coſts; otherwiſe, where 


the action is brought by a common informer. 7 


12 Mod. 46, Comb 
303. pl. 6. 367. pl. 14. Holt. 172. , 


But no coſts ſhall be recovered in an action on a ſtatute, which 


gives no certain penalty to the party grieved, but only his da- 


mages in general, Wc. if ſuch a ſtatute be introductive of a new 
law, and give a remedy 1n a point not remediable at the common 
law ; but there 1s not that inconvenience in this caſe as in the 
former, becauſe no certain ſum being ſpecified, the jury may give 
the plaintiff full ſatisfaction by way of damages. 


As to coſts againſt injmers, by the 24 H. 8. cap. 8. it is en- 


acted, „“ That the defendant ſhall recover no coſts on nonſuit or 


% verdict, when the plaintiff ſues to the king's uſe.” | 
But by the 18 £/iz. cop. 5. which is made perpetual by 27 Eli. 
cap. 10. it is enacted, „“ That if any informer or plaintiff, on a 
« penal ſtatute, ſhall willingly delay his ſuit, or ſhall diſconti- 
tinue, or be nonſuit in the ſame, or ſhall have the trial or mat- 
ter paſſed againſt him therein by verdiC or judgment of law; 
that then in every ſuch caſe, the ſame informer or plaintiff ſhall 
yield, ſatisfy, and pay unto the party defendant, his coſts, 


charges, and damages, to be aſſigned by the court, in which 
the ſame ſuit ſhall be attempted, Cc.“ 


or ſubſequent, to it. Law q. t. v. Worrall, 1 Wilſ. 177. ] 


And. 11 6. 


Sav. 50, Se, extends 


Cro. Eliz. 
177. 


2 Leon. 116. 


Salk. 30. 
2 Salk. $4.3. 


pl. 1. Ld. Raym. 27. 
Salk. 30. 


pay- colts. 


In the conſtruction of this ſtatute it hath been holden, that it 
only to common informers, who are to have the whole 
benefit of the penalty, and not where the penalty is given to the 
party grieved, or where part is given to the king, and part to him 
who will ſ&e for it (a). | 


[ (4) But proſecutors gu tam are looked upon as common informers; and ſhall 
Cowp. 366. And where the defendant obtains a verdict in a gui tam informa- 


tion, he ſhall have coſts, although he himſelf removed the information from the ſeſſions into the court 
of King's Bench. Qui tam by the Town of Dover v. Hodgfon, 1 Wilf. 139.] | 


Sid. 311. 


2 Keb. 106. 
587. [Oer- 


land q. d. V. 
Burton, 


Alſo, it hath been holden, that where judgment is given againſt 
an informer, becauſe the court in which he ſues has no jurifdic- 
tion of the cauſe, or becauſe the ſtatute on which he grounds his 
information is diſcontinued, yet he ſhall pay coſts within the in- 

| | : tent 
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tent of the ſtatute, which ſhall have a liberal conſtruction, and 2$tr. 1103.1 


was intended to prevent all vexatious informations. _ Vide Hut. 


. 357 36. 
e it is ſaid, that the entry of a oli proſequi by the plaintiff, in a popular action, comes within this 
ſtatute. 2 Cr, Pr. 469. n.] | 


By the 18 Eli. there is a proviſo, that it ſhall not extend to any [But this 
officers that have uſed to exhibit informations, Sc. muſt appear 


| | | upon the 
record, elſe they will be taken as common informers, and affidavits to the contrary will not be admitted. 
2 Ld, Raym. 1333. Bull. Ni. Pri. 334. 4 Eds] 


4. Of Paupers. 


[A pauper, in the eye of the law, is one who will ſwear that he ' 
is not worth 5 /. (a) after all his debts are paid, excluſive of his 388. Imp. 
wearing apparel, and the ſubject matter of the action. Such a 1 obs 
perſon may, upon petition, and affidavit of his poverty, ſupported ; 
by a certificate of his cauſe of action, be admitted to ſue in form4 ©: P+ 2 Ed. 


. . : 66. 
pauperis ; which admiſſion may be either at the commencement of 7 


a a) 10 I. ace 
the ſuit, or afterwards pendente lite (ö). And being ſo admitted, — bs: 


an attorney and counſel ſhall be aſſigned him; he ſhall be per- prom es 
mitted to carry on the proceedings gratis without uſing ſtamps (c) 3 


Tidd's Pr. 
or paying fees to the officers of the court, unleſs he obtain a verdict 661. 3 Burr. 


for more than 10 /., and then the officers ſhall be paid their court 5 _ 
fees, and for paſſing the record, c. 5 


a | 306. Ca, 
temp. Hardw. 254. 3 Wilf. 24. But by order in the Exchequer 1717, the pauper, if a 


dmitted after 
the commencement of the ſuit, is to give ſecurity to pay the coſts before admittance. 3 Com. Dig. 389. 
(e) Stat. 5 W. & M. c. 21. §14.— An admiſſion to ſue in forma pauperis in the court of Chancery is 


not binding on the officers in the King's Bench; and therefore on an iſſue out of Chancery to be tried in 
B. R. there muſt be a new admiſſion in the latter court. Ca; temp. Hardw. 311. Nor will an ads 
million in one ſuit entitle a party to commence another ſuit in formd pauperis. I Lill. Pr. Reg. 83. 


This indulgence of ſuing in formd pauperis was given by ſtat. 
117.7 . c. 12.3 but as the enabling men to commence a litigation 
without expence, is tempting their reſentments with too eaſy a 
gratification, it was found neceſſary to impoſe a reſtriction upon 
it in the following reign, and therefore, ] f 


In the ſtatute 23 H. 8. cap. 15. thexe is a proviſion, That who- 
ever ſues in forma pauperis ſhall not pay coſts, but ſhall ſuffer 
«ſuch other puniſhment as the judge cf the court ſhall think fit.” 

But notwithſtanding this ſtatute, if he be (d) diſpaupered, or (e) (d) Roll. 
non-ſuited, the uſual practice is to tax the coſts, and for non- Rep. 88. 


payment to order him to be (F) whipped. (e) 2 Salle; 


506, pl. Is 
Y But though the uſual courſe in ſuch caſe is to tax the coſts, and if not paid, to whip the plaintiff; 


y<t upon confideration of the circumſtances of the caſe, it is in the diſcretion of the court to ſpare both. 
Sid. 261. And per Holt Ch. Juſt. on motion to whip a pauper who had been nonſuited 
officer for that purpoſe, nor did I ever know it done. 2 Salk. 506. pl. 1, 


there is na 


If the pauper do not proceed to trial according to notice, or (g) Tidd's 
otherwiſe miſbehave himſelf, the court will order him to be diſ- Fr. 6622. 


paupered (g): but until this be done, they will not make any rule ; 1 ri 


Reg. 633- 
about the colts (Y). 2 Salk. 506. 


2 Str. 1122, 
ſemb. contre 


(5) 2 Str. 878. 3 Wilſ. 24. Fitzg. 161.; but ſee Caf, Pr. C. B. 47. 1 Str. 420. 
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The. 
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(a Anon. 
Fitzg. 161. 
So, if a per- 
ſon, after 
having tail- 
ed in one 


Ancell v. 
Slowman, 


8 Mod. 344. 


Eq. Abr. 
$25. 3 Bl. 
EY 
() But vide 
Preced. 
Chan. 219, 
Where a 
außer hav- 
ing a decree 
to recover 
with coſts, 


Hullock, 
220, Anon. 
Barnes, 328. 
Ruled acc. 
in a late caſe 
by Gould, J. 
Imp. Pr. 
. e. 20 
ed. 567. 

2 Keb. 378. 
Semb. acc. 
Sed, wide 


Jones, 434. 


(4) If de- 


fendant 
a vous for 


36 J. fora 


Coſts, ; 
The court will not ſtay proceedings in a ſecond action, until the 
coſts are paid of a nonſuit in a prior action for the ſame cauſe (a): 


nor, if the pauper ſhould ſucceed in the ſecond action, will they de- 
duct the coſts of the firſt, out of thoſe recovered in the ſecond, 


action in which he ſued in forma pauperis, commence a ſecond action for the ſame cauſe, but not as 'a 
pauper. Goodtitle v. Mayo, B. R. H. 29 G. 3. Hullock, 214. Secs, if after a nonſuit in an action 
in which he did not ſue as a pauper, he commence a ſecond action for the ſame cauſe in forma pauperin 
Weſton v. Withers, 2 Term Rep. 511. 


Where a plaintiff, at the time of a nonſuit, was a pauper, the 
deſcent of lands to him afterwards, ſhall not have relation back, ſo 
as to make him liable to the coſts of the nonſmt.] | 

A. brought a bill in formd pauperis, to which the defendant put 
in plea, and demurrer, which were both over-ruled; and it was 
inſiſted upon that he ſhould have no coſts, being at none; but my 
Lord Sommers, after long debate, and inquiry of all the antient 
counſel and clerks, who agreed that he ſhould have coſts, ordered 
him his coſts (5) like other ſuitors; for though he is at no coſts, or 
but ſmall coſts, yet the counſel and clerks do not give their labour 
to the defendant, but to the pauper. 


it waSÞ*14, on motion, per curiam, to be unreaſonable that any one ſhould have more coſts than he was 
out of pocket; and thereupon it was ordered that the plaintiff and his ſolicitor make oath before the 
maſter, and what they ſwore they had paid, or were to pay, was to be allowed, but no further, 


[A defendant in a civil (c) action cannot be admitted to defend 
in forma pauperis ; becauſe no perſon can be admitted either to ſue 
or defend as a pauper, but under ſome act of parliament; and the 
ſtatutes of 11 H. 7. and 23 H. 8. contain no proviſions on behalf of 
defendants, but merely enable plaintiffs to ſue in that form. And 
if the courts had a diſcretionary power, without the direction of a 
ſtatute to admit perſons in civil ſuits to proceed in formd pauperisy 
they would in effect poſſeſs a power of diſpenſing, in many in- 
ſtances, with the operation of the ſtatutes relative to coſts.) 


Comb. 77. 11 Mod. 84. Pr. Reg C. P. 405. contr. (c) But a perſon may be admitted to defend an 
indictment in forma pauperis ; becauſe the proſecutor not being entitled to coſts in criminal proceedings, 
he cannot be prejudiced by ſuch admiſſion, which is in effect nothing more than ordering the officers of 
the court to take no fees. Rex v. Wright, Ca, temp. Hardw. 211. 253. 2 Str. 1041. S. C. 6 Mod. 
88. S. P. And by ſtat. 2 Geo. 2. c. 28. $8. a perſon arreſted on a capias, or information relating to 
the cuſtoms, upon making affidavit before a judge, or commiſſioner appointed to take affidavits, that he 
is not worth 5 /. excluſive of his wearing apparel, and upon petition to the court, may at the diſcretion 
of the court, be admitted to defend ſuch action or information in forma pauperis, in like manner, and 
with the ſame privileges, as other poor ſubjects are permitted to ſue for the recovery of their rights. 


(F) Of Coſts in Replevin. 


JN replevin the plaintiff had damages at common law, and coſts 

by the ſtatute of Glouceter, as a conſequence of ſuch damage, 
but the avowant or defendant in replevin had no coſts, although 
in many caſes where an avowry or conuſance was made, and a re- 
turn prayed, the defendant was an actor. 

But now by 7 H. 8. cap. 4. © Every avowant and perſon that 
ce makes conuſance, or juſtifies as bailiff in replevin, or ſecond 
& deliverance, for any rent, cuſtom, or ſervice, if (d) their avowry, 
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ce 83 | 8 
= www r, have done if he had recovered.” and the 
Is payment of 12 J. and there is another ; iſſue for the e ; plaintiff 
241. 8 3 
and the ſecond for the defendant, the plaintiff ſhall have G4 ih ere. 2 
5 0 1aVe 


a return, d 
n, damages and coſts. Tio, Jac. 473. (a) Extends not to a nonſuit, Jones 423» 


Alſo, by the 21 H. 8. c f v 
. . 8. cap. 19. by which the lord may a 
the 21 5 / Vo 
in lands within his fee, without naming any tenant „ ö 


18 further enact ed, * 1 hat b) every avowant or other p : . ) ha avow 
3 » 20 a lub 


or ſecond deliverance, (d) f i | 
„ , 2 or rents, cuſtoms, (e) ſeryices, (F) da- ſequent ſta- 
„or for other (g) rent or rents, if the avowry, conu- toes 


« ſance, or juſtification, be found for them, or the (5) plaintiff be mg 


% nonſuit, or otherwiſe 
5 erwiſe bar 
« coſts, (I) the wlalueti red, they ſhall recover damages and 2% de 
perty Ha d * 1 _— thould have done.” fendant that 
eee or to peas of priſel en autre li 8 claims pro- 
2 Ld. R ; utre lieu, upon which the writ i 
ECE 
ubitatur ; but judgment ' { ; 3 e 
257. 329. Owen 13. but Jones 435 Ta wap + Judg reverſed for another cauſe. Cro. Eli 
8 ; 7 : aid, the jud f Co. Eliz. 
ee ee ; and that this reaſon is 3 upon ee ae, e becauſe damages and 
— 1 Porter v. Grey. Cro, Eliz. 300. Moor 893. Cro 1. avowry for an amerce- 
Fo hs e eee et he had coſts by 4 Jac. v. & wide Jones 424. 435 · Bur Cr OD Rep. 75. 
2 e _ practice fince this act to give coſts and damages. ass 12. 257. 329. 
Jones It ED * bs 4 worry was for a penalty upon breach of a bye-law. 555 at. 8 & W. 3. 
3 pot D 29. (e) Where the avowry for relief dubitatur, becauſe » Jac. 497. 532. 
2 Roll. Rep V an 5 to executors. Cro. Jac. 28. Cro, Car. 422 6 no ſer vice, but a 
Vet vide Cos. Eis 207. ut upon a diſtreſs for a heriot, no queſtion but coſts ſhall 25 . e 
only, and not for high 9. AJ) But he ſhall recover damages for the treſpaſs at af __ Sr mi 
(hb) Therefore 2 Sid FI ang Dalſ. 52. (g) Extends not to an avowry for e taking 
Pogo RE 5 5. where the defendant avowed for a rent=charge, an 3 * ee fœnæ. 
damages and coſts (7) On. Whether th erdict of the jurors, who found for the ee : * Med 
wes s i) Qu. ether they ſhall have both „ and aſſeſſe 
eee 1 M - mou for, and the others againſt the par Shao. : png gy 7 * n 
found 3 hh. e 'F e 4 Ann. c. 16. § 5. they ſhall pay colts ts | ee = 
the judge does not certify th : 8 yth, Dougl. 709. n. Where ſome iſſues are found Sag :h Pages” 
which any iſſues are f y that the plaintiff had probable ground for pleading thoſi _— 
gucted . , are found for the defendant, the latter is entitled to have he - e matters in regard to 
of the general coſts of the verdict, Dodd v. Joddrell, 2 Term Wee in 18 thereof de- 
2 Te 235. l 


eee k. $2. ere Wai td ho com: 

ar. 2. c. 5.) the defendant obtai i e 

ment thereon for the arreara rb 0 Og 

ent ö ! ges of rent, or value 

18 88 to his full coſts of 195 OY —_ 

By the 11 Geo. 2, c. 19. $22. if the def d 

— - . lefendant avow, or make {Thisftatu 

OY to that ſtatute, upon diſtreſs for rent, relief da penn 

rag e th - ervices, and the plaintiff be nonſuit, Alen 2 
„or have judgment againſt him, the defendant ſhall re- 3 


cover double coſt 7 
colts of ſuit. ] | VVV tom. L loyd 
v. Winton, 2 Wilſ. 28. Barnes, 148. 8. e. 1 


(G) Of Coſts in a Writ of Error. 


8 th : bad : o * 
A 5 jon e a — 8 in a writ of error, but only a Cro. Eliz 
reveria! nrmance of the former judgment, there cou E 
no coſts, either at common 1 Judgment, there coul be 3 
hence i law or by the ſtatute of Gloucefier: 
ce it was thought neceſſary to make a ſtatute to irs pci 


miſchiefs that aroſe f 
rom writs of i | 
tion, Therefore, © e order to delay execu- 


E 3 | | By 


54 Colts. 
(e) By the By the (4) 3 H. 7. cap. to. „ Whereas plaintiffs or demand- 


3 of «© ants had been delayed of execution, for that defendants, &c, 
oy 5 & againſt whom the judgment was given, or others bound there- 


act is con- c by, brought error to reverſe the judgment, to the intent only 


Armed ; and (e to delay execution, it is enacted, That if any defendant, c. 
it is enact- 


ed, that or others bound thereby, before execution had, bring any writ 
the ſame of error in delay of execution, then, if judgment be aflirmed, 


_ from c or the writ of error diſcontinued through the default of the 
enceforth 


be put in party, or the plaintiff therein be nonſuited in the ſame, the 
execution. © party againſt whom the writ of error is ſued, ſhall recover 
« his coſts and damage, for the delay, and wrongful vexation, by 


« the diſcretion of the juſtices before whom the writ of error is 
« Juecd,” 


Sid. 357. In the conſtruction of this ſtatute, it has been holden, that if it 


(5) Where 
omen extends not to Ireland, becauſe not particularly named; there» 


in C. B. in fore a judgment upon a writ of error in the King's Bench there, 
ee was wherein coſts were given, was for that reaſon (6) reverſed here, 
B. . as to the coſts. 

as allo on a writ of error in B. R. here, and likewiſe on a writ of error in the Houſe of Lords here, and a 
capias ad ſatisfaciend. in B. R. here, as well for the coſts given by the courts in Ireland, as for thoſe 
given by the court here, was ſuperſeded as irregular, Caith. 460. Ld. Raym. 427. 5 Mod. 421. 
Salk. 32 1. pl. 6. 


(e) Vent. It extends not to executors or adminiſtrators, where they bring 


166. 
Mod. „). error upon a judgment againſt their (c) teſtator, or upon a judg- 


(4 3 Ley, ment againſt (d) themſelves; for being in auter droit, they are not 


275. preſumed to bring the writ of error for delay. 

Carth. 281, a 
4 Mod. 244. [But where executors and adminiſtrators would be liable to pay coſts in the original action, 
they will alſo be liable in error. Williams v. Riley, 1 H. Bl. 567, Caſwell. v. Norman. J1bid, n. 
2 Barnard, 450. 2 Str. 977+] 1 


Cro. Jac. There are no coſts by this act where execution is exceuted? 

ee for then there can be no delay of execution. 

Vent · 88. Hence, there can be no coſts in a writ of error upon a judgment 
in ejectment, where execution was executed as to the coſts and 
damages, though not as to the term. 

Smith v. Nor in error upon a judgment in formedon, becauſe the plain- 


8 =; þ tiff had no coſts in the (e) firſt judgment; and the intent of the 
Winne v. ſtatute is to prevent the delay of execution for the firſt damages 
Lloyd, and coſts, 

1 Lev. 146. | ; 

Raym. 134+ But vide Graves v. Short, Cro. Eliz. 617. 659. Ferguſon v. Rawlinſon, 2 Str. 10544 
Andr. 113. cont. (e) But in a guare inpedit, though therein no cots ate recoverable, but damages only, 


the party hall have coſls. Dyer 77. Cro. Car. 145. 175. | | : 7 


2 And. 123. This ſtatute extends to a writ of error in the Exchequer- 
888 EE. chamber, though given by a ſubſequent ſtatute. 

Alſo, the more effectually to prevent defendants from bringing 
frivolous writs of error, by the 13 Car, 2. fat. 2. cap. 2. it is en- 
acted, © That if any proſecute a writ of error for reverſal of any 
6 6 judgment after verdict in the courts of Weſſminfter, counties 

palatine of Chefter, Lancaſter, or Durham, or of "the great ſeſ- 
40 bens 3 in I} ales, and the julgiment is athrmed, they ſhall pay 


60 double 
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tiff in error is not liable to coſts on quaſhing it. 


Coſts. 
« double coſts; popular actions upon penal laws (except debt for 
46 tithes) indictments, informations, Wc. excepted.” | 
But as theſe ſtatutes do not extend to caſes where judgment is 2 And. 123. 
given for the (a) defendant, and the plaintiff brings a writ of Cre. Cate 


error, it was thought neceſſary to remedy this inconvenience : Jef (6) A 
And therefore, 


53 


replevin, 


i SER : : | though he is 
conſidered in ſome caſes as a plaintiff, ſhall not have coſts within thoſe ſtatutes which are to be conſtrued 


ſtrictly, becauſe coſts are in nature of a penalty, Carth. 179. 4 Mod. 7. Show. 13. 165. 12 Mod. 
1, 2. 2 Ld, Raym. 788. Salk. 205. pl. 1. S. C. [Dougl. 709. n.] 


By the 8 9 V. 3. cap. 11. © If any action, c. upon de- 3 Mod. 314. 
« murrer by plaintiff or defendant, judgment ſhall be given for 3186, 
the defendant ; or if after judgment for the defendant in ſuch rr 


. 3 N 2 Ld. Raym. 
&« action, &c. the plaintiff ſhall bring error, and the judgment 992. Sale. 
6 ſhall be affirmed, the writ of error diſcontinued, or the plain- 794: P38 
« tiff nonſuited, the defendant ſhall have judgment for his Mes ue” 
&« (5) coſts, and execution for the ſame- by capias ad ſatigſa- (% But not 
« cend.,” | he for double 
Ciend. 
coſts, for 


this ſhall not be preſumed merely for delay, ſince the plaintiff keeps poſſeſſion of nothing 


by his writ 
of error. ; 


[By 4 Ann. c. 16. { 25. for preventing vexation, from ſuing (c) Theſe: 
out defeCtive writs of error, it is enacted, “ That upon the coſts include 
quaſhing of any writ of error, for variance from the original port 
record, or other defect, the defendant ſhall recover againſt the _— 


2 3 quaſhing the 
plaintiff in error his coſts (c), as he ſhould have had, if the wit of er- 


judgment had been affirmed, and to be recovered in the ſame Geke 
3 | | v. Ginger, 
manner. ] dung a 

| 2 Ld. Raym. 


1403. Ratcliffe v. Burton, Ca. temp. Hardw. 135. Though no coſts are recoverable in the original 
action, yet they are payable on quaſhing a writ of error. Archbiſhop of Dublin v. Dean of Dublin, 
1 Str. 262. But where the defendant in error enters continuances to defeat the writ of error, the plain- 

Gould v. Couithurſt,” x Str. 139. Rejindoz v. Ran. 
dolph, 2 Str. 834. But though the act of a defendant may occation the quaſhing of a writ of error, yet 
if it be not reprehenſible, he ſhall not pay the colts. Cooper v. Robins, Say. Coſts, 207. - And nane'of 
the ſtatutes give colts on the reverſal of a judgment. Wyvil v. Stapleton, 1 Str. 6:17. 8 Mod. 415. : 


[(L) Of Coſts in a feigned Tae. 


JA HEN a feigned iſſue is directed by a court of law, whether Sul v. Ro- 


in a civil or criminal proceeding, the coſts always abide the Ses, x Lill. 
event of the verdit. But when a ſeigned iſſue is ordere by a, Fr. Reg. 


, Palmer | 
court of equity, the colts do not follow the verdict, as a matter of 28 ; 


v. Wilkams, 
courſe ; but the finding of the jury is returned- to the court that m. L2G 

crdered it, where the coſts are diſcretionary. . „ Phat 

1 WI. 261, Herbert v. Wilkinſon, Id. 324. Say. Rep. 24. S. C. but in the caſe of Hoſkins v. 

Lord Berkeley, 4 Term Rep. 402. the court of King's Bench ſtrongly intimated an opinion, that as 

feigned iſſues were only granted with leave of the court, it would be prudeat in future, when they permitted 

ſuch iſſues to be tried, to compel the parties to conſent, that the coſts ſhould be in the diſcretion of the 


Court, 

Where the iſſue is ordered by a court of law, on a rule for an (4) Rex v. 
information (d), or motion for an attachment (e), the coſts of the Michal, 
original rule, or motion, do not in general follow the verdict, but 337 . 
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* down in the 


56 Cofts. 


| Thomas v. only the coſts of the feigned iſſue; which coſts are to be reckon- 


owell, 


15 ed, from the time when the feigned iſſue was firſt ordered and 
urr. 603. 


Say. Coſts, agreed to (a). Let when it was ordered, by the conſent rule, 


144. S. C. that the coſts ſhould abide the event of the iſſue, the court di-: 
Guck, „ rected the whele coſts to be paid under it (60. 


Say. Rep. 253. (a) Thomas v. Powell, 1 Burr. 603. (5) Oldknow v. Wainwright, 2 Burr. 1017. 
Tidd's Pr. 672-3. h 


Tempeſt ve Tf any one of ſeveral iſſues be found for the plaintiff, he muſt 
: Will. of have his coſts. 


Wane v- Where the crown is party, the plaintiff f ſhall not pay coſts, 

> nth though he ſubmit to a nonpres. 

Burton's Pr. Exch. 248. 

Anon. 2 P. If an iſſue be directed out of Chl to be tried, and the 

Wms. 68. plaintiff give notice of trial, and do not countermand it in time; ; 
upon motion, the court of Chancery will give colts, and not put 
the defendant to move the court of law where the ifſue is to be 
wad.f 


* 


or Coſts 3 in the ſeveral Steps and Proceedings 
of a Cauſe, 


A the courts exerciſe a diſcretionary power in awarding coſts, 

before there is a final judgment in the cauſe, it ſeems diffi- 

cult to aſcertain the ſeveral caſes in which they will make uſe 

of this power; however, it may be obſerved in general, that 

the delays or contempts which either party is aller of, can only 

be remitted or purged on payment of coſts. | 

12Mod.g5o. As for not going on to trial, inquiry (c), Sc. ſo if the plaintiff 

{iris lad moves to amend his declaration, (which is ſeldom refuſed whilſt 
caſ: here the proceedings are in paper,) it muſt be on payment of coſts. 


referred to in 12 Mod. that, if upon notice of trial, the deſendant draws briefs, retains counſel, and makes 
ready his witneſſes, before that notice is coontermanded, upon affidavit thereot, and motion, he ſhall 
have ſuch coſts as the maſter ſhall tax. Pur it hath been fince holden, that if a notice of trial be regu- 
larly countermanded, the defendant is not entitled to receive the coſts of a witneſs who reſided in London, 
and, before the gountermand was delivered, ſet out to attend the aſſizes in the country. Heſter v. Hall, 
Barnes, 307- Goodright v. Hoblyn, 12. 298. Pr. Reg. C. P. 303. S. C. A plaintiff is not liable to 
coſts for not proceeding to trial according to notice, it the delay was the reſu!t of inevitable accident, 
Ogle v. Moffit, Barnes, 133. or occafioned by the neglect of the defendant's attorney. Strong v. Har- 
wood, Say. Coſts, 174. (c) Shadford v. Houſton, Ste. 377. Sutton v. Bryan, 2 Str. 1 ] Vide 
title L N etter (G). 


10 Mod. 83. There are no coſts in abatement upon demurrer, becauſe there 

are no damages given, but only a reſpondeas ouſter awarded. 5 
6 Mod. 2. [No coſts are allowed to either party on a repleader, becauſe it 
1 'r. is a judgment of the court upon the pleading; and both parties 
6 were in fault to allow an immaterial or inſufficient iſſue to be 
2 Burr. 304. Joined, and therefore, neither of them can have any claim to re- 


2 Ventr. 1 6. ceive coſts from the other.] 
Barnes, 125. 


Leon. 105, But the ſtatutes give coſts on a non proc., and this even before 
Hurt. 36. declaring, and then the plaintiff is demandable, for he is not in 
= Ca court by attorney until he has declared; but ſince he has put in 
Hard. 152. | | 1s 
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his appearance by attorney, the court will vacate his appearance, 
if he does not do as he ought to do in declaring; and this ſort of 
nonſuit is as well within the ſtatutes, as when he is demandable 
at the ne privs : But becauſe the King's Bench ſuffered them to 
lie three terms without awarding a non pros., therefore, 

By the 8 Elia. cap. 2, If upon a latitat, alias, or pluries capias Enlarged ts 
iſſuing out of the King's Bench, the plaintiff does not declare with- 5 _ of 
in three days after bail put in, or after declaration ſhall delay or ys _— 
ſuffer his ſuit to be diſcontinued, or be nonſuit, the court ſhall of K. B. 
award the defendant his coſts and damage. made Mich. 


| | term 10G. 2. 
Reg. 2. Nete(b), [This ſtatute doth not extend to actions brought by executors ar adminiſtrators, in 


their repreſentative character. Cro. El. 6g, Cro ja. 361. If the plaintiff enter a noli projegui, the 
Ceſendant is entitled to coſts upon this ſtatute. Cooper v. Tiffin, 3 Term Rep. 511. ] 


After a declaration put in by the plaintiff, if the defendant 
puts in a bar or demurrer, and the plaintiff does not reply, &c. 
there is a judgment againſt him on the bar, Sc. and coſts award- 
cd, becauſe he does not proſecute his writ with effect. 

After iſſue joined or a verdict given, the plaintiff cannot diſ- * 9s. if he 
continue without leave of the court, which 1s never granted but can 
upan payment of colts *. time, after ſult commenced, without 5 colts? 
The plaintiff cannot bring a new ejectment without paying the 4 Mod. 374. 
colts of the firſt. ; Aas tit. 

Eject ment, 


(B. 3). That if a new trial, or ſecond iſſue be directed out of Chancery, it muſt be on payment of 
colts, 2 Vern. 75. 8 Mod, 22 5. Vide tit. Trial (L). a | N | 


[It was formerly not uſual (a) in any actions, but ejectments, (a) Tidd's 
to ſtay the proceedings in a ſecond action, until the coſts were 57. 285. 


Re x ; p Real v, 
paid in a prior one for the ſame cauſe ; and, particularly, if the Macky, 


merits did not come in queſtion, on the former trial (6). But of 2 Str. 1206. 
late years, it hath been done, in ſeveral inſtances, on the ground Engliith v. 


of vexation (c); and in one caſe (d), where the action was brought "= "_— 
by huſband and wife, the court ſtayed the proceedings, until the Coſts, 251. 


payment of coſts in the former action, at the ſuit of the huſband * © 


0 Lazarus v. 
only; it being for the ſame demand. ; Pritchard, 
Barnes, 125. Doe v. Alſton, 1 Term Rep. 491. but ſee Lord Biron's caſe, 1 Ventr. 100. (6) Baſs v. 


Flimen, 1 Ld, Raym. 697. (c) Welton y. Withers, 2 Term Rep. 511. Gravenor v. Cape, Say. 
Colts, 245, Melchar v. the Executors of Halſey, Id. 247. 2 Bl. Rep. 741+ S. C. 3 Wille 149e 
(d) Lampley and wife y Sands, H. 25 Geo. 3. B. R. Tidd's Pr. 28 5. 8 


So, it was formerly not uſual (e), in any actions, but eject- (e) Real v. 
ments, or actions qui tam, to require ſecurity for coſts, where the Macky, 


plaintiff reſided abroad; for it was conſidered, that ſuch a pro- 2 _ 


ceeding might affect trade, by excluding foreigners from our Sewell, 


courts; and would be a means of clogging the courſe of juſtice. 1 Wilf. 266. 


Put now although a plaintiff be not compellable to give ſecurity for — = 


coits, merely as a foreigner, if he reſide in this cauntry, yet, Say. Cofts, 


whether he be a foreigner or native, if he reſide abroad out of _ 
the reach of the proceſs of the court, the proceedings will be 1016. 8. C. 
ſtayed till he return, or ſecurity be given for the payment of Bolewell 


coits (7).J v. Iriſh, 4 


7 ; Burr. 2105. 
Golding v. Barlow, Cowp. 24. Nuncomar v. Burdett, Id. 158. Engliſh v. Cox, Id. 322. (f) Pray 
' ; ; d * 0 &- 4 4 4 v. E I 
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v. Edie, 1 Term Rep. 267. Fitzgerald v. Whitmore, Id. 362. Doe v. Alſton, Id. 491. The practice 
of the court of Common Pleas in this reſpect hath not been altogether uniform : the circumſtance of the 
plaintiff's being abroad, was at one time not thought to be“ ef itſe/f a ſufficient ground for requiring this 
ſecurity. Perquot v. Eling, 1 H. Bl. 106. But the contrary was afterwards laid down as a ſettled point 
to guide the practice of the court in future. Ganesford v. Levy, 2 H. Bl. 118. It ſeems now, how. 
ever, that the point is not ſo entirely ſettled, as not to admit of being departed from, where an adherence 
to it would induce ſerious hardſhips or inconveniencies. Henſchen v. Garves, Id. 383. The de. 
fendant before he makes this application, muſt put in bail. De la Preuve v. the Duc de Biron, 4 Term 
Rep. 697. 


Vide title The defendant ſhall not pay the coſts of reverſing an outlawry 
Outlow'ye until the plaintiff declares againſt him; and if the plaintiff be 
nonſuit, the defendant ſhall have them again in his coſts ; and if 
there be more defendants than one, and they be all outlawed, 


they ſhall all be contributory for the coſts, and not every one pay 
the whole colts. 


(K) Coſts, how afleſſed or taxed. 


Roll. Abr. AFTER the making of the ſtatutes that introduced coſts, it was 


15 3 agreed on as a rule, that the jury ſhould tax the damages 


merly, if a- part, and the coſts a-part, that ſo it might appear to the court 
theſe words that the coſts were not conſidered in the damages; and when it 


vere omit-" was evident that the coſts taxed by the jury were too little to an- 
ted, or even 


miſplaces, ſwer the coſts of ſuit, the plaintiff prayed that the officer might 
in the judg- tax the coſts, and that was inſerted in the judgments ; and there- 
ment, * fore ſaid to be done ex aſſenſu of the plaintiff (a), becauſe at his 


error. | 

this is now prayer. 

helped by 16 & 17 Car. 2. c. 8. §1., and 4 Ann. c. 16. § 2. And in action of debt, if there be no 
writ of inquiry to aſcertain the damages ſuſtained by the detention of the debt, the damages aſſeſſed by 
the court, as well as the coſts of the ſuit, ſhould, in the judgment, be ſtated to be given-2v/tbh the aſſent 
of the plaintiff; but the omiſſion of ſuch ſtatement, it ſeemeth, is aided by 16 & 17 Car. 2. or, at leaſt, 
may be ſupplied at any time. Tully v. Sparkes, 2 Str. 868, 2 Ld. Raym. 1570. 1 Barnard. 32 5. 
335. S. C. So, if a manifeſt miſcomputation, or any plain miſtake in figures, ſhould apear on the 
face of the record with regard to coſts, it may be amended. 4 Burr. 1989, 1 Roll. Abr. 205. pl. 5] 


7 Mod. 129. [It is ſaid, that if a judgment be entered up with a blank for 


3 the coſts, they cannot be afterwards inlerted, 
82 v. If the jury aſſeſs coſts in a caſe, wherein none are recover- 
ole, 


Lang. Able by law, the judgment ſhould be entered ule habito reſpectu 
257. to ſuch colts, 0 
Stores v. The jury ought ex cio to give colts in an action in which 
Tong, Ca. "coſts are recoverable by law; but if they omit or refuſe to do ſo, 
3 7* the court will, on motion, order coſts to be taxed, and indorſed 
Snell, 1 H. on the po/tea.] | 
Bl. 10. Vide 1 Lill. Abr. 472+ 
10 Co. 11. If there are ſeveral iſſues found for the plaintiff, or againſt ſe- 
= veral defendants, entire coſts are given upon the whole pleadings, 
for that is the whole charge the plaintiff is at. | 
Keilw. 48. So, if in debt the defendant pleads feveral pleas, upon which 
eee bl they are at iſſue, and the jury find one iſſue for th plaintiff, 
'3* and damages 12d. another iſſue for the plaintiff, and damages 
'10d. and another iflue for the plaintiſf, and damages 6 d. and 
one iſſue againſt the plaintiff, they mult aſſeſs the coits _— 
| an 
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Coſts. 


and not according to the damage ſeverally, for every iſſue found 
for the plaintiff. | Bengt ; 

In an action of aſumpſit, the plaintiff declared upon two ſe- 
veral promiſes, to which there was the general iſſue, and at the 
trial a verdict was found for the plaintiff, and ſeveral damages 
were aſſeſſed with entire coſts. A writ of error being brought, 
the judgment was reverſed as to the one promiſe, and affirmed as 
to the other, and the entire coſts. ] 


Upon a ſcire facias on a recogniſance in C. B. againſt bail, 
the plaintiff had judgment for execution upon the recognifance, 
& quod recuperet damna ſua occaſione dilationis executionts ; upon a 
writ of error in B. R. this was reverſed, for the bail are only liable 
to colts of ſuit by the ſtatute ; and damages, by reaſon of the de- 
lay of execution, are not- coſts, nor coſts of ſuit, but damage 
ſultained by being ſo long out of his money, which uſed to be 
aſſeſſed by allowing the party what lawful intereſt would have 
come to him in the mean time; ſo that colts and damages are 
different in this caſe, given for different ends, and aſſeſſed by diſ- 
ferent meaſures. | | 

If baron and feme join in an action, and a verdict is given for 
the plaintiffs, and the jury aſſeſs damages tra mi/as & cuſtagia per 
ipſum (the baron) circa ſectam ſuam expgſita, to ſo much, & pro miſis 
& cuftagits illis, to fo much; and thereupon judgment is given, 
that the baron and feme ſhall recover the colts and damages; 
though it is found that the baron only expended and diſburſed the 
mon&y for the coſts of the ſuit, in as much as the feme had no- 
thing, yet the judgment is good, that the baron and feme ſhall 
recover the coſts ; for there cannot be one judgment for the colts, 
and another for the damages. | | 

The huſband cannot have execution for the coſts on a plea of 
coverture found for the wife defendant, without a /cire facias. 


A demand of coſts muſt be made at the time of ſerving the 
rule of court under which they are taxed ; and upon an affidavit 
that the coſts were ſo demanded either by the party entitled to 
receive them, or by ſome perſon by him duly authorized, and 
that payment was refuſed, an attachment will be granted in the 
rſt inſtance, and may be moved for the laſt day of term. 

The coſts allowed to the plaintiff after obtaining judgment in 
an action on a ſimple contract, or for a debt certain, only extend 
to the time of ſigning final judgment. In ſuch caſe, the expences 
of levying, together with all other incidental charges of the exe- 
cution, mult be paid by the plaintiff, and not by the defendant ; 
tor the ſheriff can levy on the defendant only the ſum given by 
tae judgment. But if the judgment be for a penalty, the plain=- 
tit has a right to receive the whole of his debt, independent on 
the expences of the execution, which, in that caſe, mult be ſuſ- 
tuned by the defendant. A defendant, if he prevail, can only 
levy the amount of his coſts, and that, at his own expence. 

It was anciently the practice for the court, or one of the judges, 
to tax the caſts and make a ſpecial rule for their payment; upon 
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Grymfton 
v. Reyner, 
Cro. Eliz. 
527. Mo. 
708. 8. C. 
Jacob V. 
Miles, 


Cro. Jac. 343. S. P. 


pl. 8. 
2 Salk. 520. 
pl. 22. 
Fanſhaw 
and Morri. 
ſon, 6 Mod. 
157. S. C. 

2 Ld. Raym. 
1138. 

10 Mod. 
306. 


Roll. Abr. 
516. Crufee 
and Berry, 
adjudged 
upon a writ 
of error, 


Wortley v. 
Rayner, 
Dougl. 637. 
Barnes, 120. 
Say. Rep. 
48. 
x Burr. 651. 
5 Burr. ; 
2686. 


Hullock, 
624. 


2 Term 
Rep. 157. 


Hullock, 
625. Gilb, 
HC. P. 261. 
266. 


Covenant. 


ſervice of which, and refuſal of payment, an attachment iſſued. 
But, at this day, coſts are taxed in the King's Bench, by the maſ- 
ter, and in the Common Pleas, by one of the prothonotaries, 
upon the attornies or agents of the parties attending them at their 
reſpective offices for that purpoſe. After the taxation, the maſ- 
ter, or the prothonotary, marks the amount of the coſts on the 
poftea, inquiſition, or demurrer-roll, as the caſe may be, when 
final judgment is ſaid to be figned, and execution may be imme- 
diately taken out. | Gs 
Hullock, Where any extraordinary expences have been incurred in a 
625. cauſe, and generally in country cauſes, an affidavit (in which it 
is cuſtomary for the party entitled to the coſts and his attorney to 
join) ſtating the particulars of ſuch extra expences, is requiſite to 
x Liu. Abr. enable the proper officer to make an adequate taxation. And it 
470. 1. js ſaid, that more than ordinary coſts ought not to be taxed, until 
the attornies on both ſides have been heard for their clients, 
and an affidavit of the coſts produced, except where one of the 
attornies, having had notice of the intended taxation, negleAs 
to attend. It is uſual to give ſuch notice to the attorney or agent 
of the party liable to the coſts ; but as this is a matter of courteſy, 
and not of righr, it may be prudent, in ſome caſes, to take out a 
rule from the office of the clerk of the rules in the King's Bench, 
or of the ſecondary in the Common Pleas, to be preſent at the 
taxation, which, when ſerved on the oppoſite party, renders it 
incumbent upon him to give notice. 


Thelluſſon In the taxation of coſts, no allowance can be made ſor the 
y. Staples, contingent loſſes, which the witneſſes may have ſuffered by obey⸗ 
Dougl. 438. | 8 | 

ing the /ubpena,} | 


Covenant, 


OVENANTS, contracts, and agreements, are often uſed as 
'S ſynonymous words, ſignifying an engagement entered into, 
by which one perſon lays himſelf under an obligation to do ſome- 
thing beneficial to, or to abſtain from an act, which if done, 
might be prejudicial to another. | 
As the good of ſociety requires a punctual performance of, and 
that no perſon ſhould be allowed to reſcind and break through 
his contracts, ſo the law has provided a remedy by action of co- 
« Where the venant *, in which the injured party is to recover damages for 
_— 5 the violation of the contract, in proportion to the loſs he has 
ere. ſuſtained. | 


8 | | But 
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Covenant. 


But here it may be neceſſary to obſerve, that where the eore - 


nant or agreement is for doing ſomething in ſpecie, as conveying 
lands, executing deeds, &c. the moſt uſual, and indeed the moſt 
proper remedy is by bill in Chancery; which court, in caſes rea- 
ſonable, will decree an execution in ſpecie, whereas at common 
Jaw, the party can only be repaired in damages. 

But if the matter of the bill is merely in damages, the remedy 
1s only at law, becauſe the damages cannot be aſcertained by the 
conſcience of the Chancellor, and therefore muſt be ſettled by a 
jury at law. 

But if there be matter of fraud mixed with the 3 as if 
A. ſues B. on a covenant at law for damages, and B. files a bill 
for an injunction, upon this equitable ſuggeſtion, that the cove- 


Vide Vol. 1. 
107. (B). 


nant was obtained by fraud; if A. files his croſs-bill for relief 


upon that covenant, the court will retain it, becauſe the validity 


of the covenant is diſputed in that court, and on a head properly 


conuſable there; and therefore, if the validity of the deed be 


eſtabliſhed, the court will direct an iſſue for the ' quantum of the 


damages. 


But for the better underſtanding of this action of covenant, I 


ſhall conſider, 


(A) Of the Manner, and by what Words an expreſs 


Covenant 1s created. 


(B) Of Covenants created by Implication of Law. 


(C) Where an Action of Covenant | 1s the W 
Remedy. 


D) Where there are ſeveral Parties: And herein of 
joint Covenants. 


(E) Of Covenants Real and Perſonal : And herein 


of the Perſons to whom they ſhall extend: And 
herein, 


1. Of Covenants which ſhall extend to the Heir or Executor, 
ſo as to be bound by them, though not expreſsly named. 


2. Of Covenants which the Heir or Executor may take 
Advantage of. 


3. Where an Aſſignee ſhall be bound by the Covenant of 
the Aſſignor. 


4. Where the Aſſignor continues {till liable. 
2 Where an Aſſignee ſhall take Advantage of a Covenant. 


6. Of Covenants which bind by Force of the Statute 
32 H. 8. c. 34. | 


F) How Covenants are to be conſtrued. 
(G) Where 
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(a) I Chan. 
Ca. 294. 
Leon. 324. 
[1 Burr. 
290. Dougl. 
766. (50 A 
party may 
alto cove- 
nant in re- 
ſpect of paſt 
tranſactions. 


Covenant. 


(G) Where the principal, and all auxiliary Cove- 
nants, ſhall be faid to be void and extinguiſhed, 
(H) What ſhall be deemed a Breach, or conſtrued 

a good Performance. 


(1) Where the Breach ſhall be ſaid to be well 
aſſigned. ON 


(K) Where the Performance ſhall be ſaid to be well 
ſet forth and pleaded, 


(L) What may be pleaded in Bar to the Action. 


A — ——'ů0 


(A) Of the Manner, and by what Words an 


expreſs Covenant is created. 


(a) THE law does not ſeem to have appropriated any ſet form 

of words, which are abſolutely neceſſary to be made uſe 
of in creating a covenant z and therefore it ſeems that any words 
will be effectual for that purpoſe, which ſhew the parties concur- 
rence to the performance of a future act (5); as, (c) if leſſee for 
years covenants to repairs, Mc. Provided alavays, and it is agreed, 
that the leſſor ſhall find great timber, &c, this makes a covenant 
on the part of the leſſor to find great timber, by the word 


Plowd. 308. (4) agreed, and it ſhall not be a qualification of the covenant of 


So, he may the leſſee. 

covenant as : 

to time preſent, for it is the conſtant language of deed of alienation, that the grantor has lawful power 
to convey. 3 Wooddeſ. 86.] (c) Roll. Abr. 518. Brownl. 23. S. C. (d) But it is ſaid, that with- 
out the word agreed, it would have been only a qualification of the covenant of the leſſee. Roll. 
Abr. 518. 2 Co. 72. = 


40 E. 3. 5b. +So, if A, leaſes to B. for years, upon condition that he ſhall ac- 
Roll. Abr. quit the leſſor of ordinary and extraordinary charges, and ſhall 


1 keep and leave the houſes at the end of the term in as good plight 
as he found them; if he does not leave them well repaired at the 
end of the term, an action of covenant lies. 

Roll. Abr. So, theſe words in a leaſe of a mill, and the lee ſhall repair the 

WY mills as often as need ſhall require, and fhall leave them ſufficiently re- 

berland, Paired at the end of the term, make a covenant, (e) becauſe it is 

adjudged. the clear agreement of the parties; for otherwiſe the words, ſbal! 

—_ _ leave, c. would have no effect. | 

3 Bulit. 163. Roll. Rep. 359. 2 Roll. Rep. 63. S. C. adjudged. (e) As if A. by indenture agrees to 


give B. 701. for an houſe, if B. executes one part of the indenture to A., A. may bring covenant for 
the houſe. Pordage and Cole. Lev. 274. per cur. Ray m. 183. per cur. Sand. 319. for on the part 
of B., it amounted to a covenant to convey. | | 


If A. leaſes to B. for life, with a proviſo, that if the leſſee dies 
within the term of forty years, that then the executors of the 


leſſee ſhall have it for ſo many of the years as amount to the- 
| number 


Co. 1 55. 
Roll. Abr. 


518. 
Moor, 478. 
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| Covenant, | 63 
number of forty years, to be accounted from the date of the 


indenture of leaſe ; this proviſo ſhall not be a leaſe, but only a 
covenant. | ; 


If there are articles of agreement between A. and B. by which Roll. Abr. 
it is agreed, upon a marriage intended between A. and C. that all Sth, 5 19. 
the ſtock of C. ſhall remain in the hands of B. till A. ſhall make a 5% 


2 „ a a f where a man 
certain jointure to C. ipſo B. annuatim folvendo to A. intereſſe proinde acknow- 


ſecundum ratam 81, per centum, &c. if B. does not pay the ſaid ledges him- | 


A . 6 = ſelf to be 
intereſt, an action of covenant lies againſt him upon theſe words, accountable 


becauſe (a) every () agreement by deed is a covenant, otherwiſe to another 
A. could not have any remedy for the money. | for all mo- 


ney by him 
charged upon A. to be paid to B. Lev. 47. Where the words were only by way of recital, that it 


was intended that a fine ſhould be levied, &c. 2 Mod. 89. 91. 2 Freem. 3. S. C. & wide Leon. 122. 
(+) Where a man aſſigns and transfers a choſe in action, though nothing paſſes, yet it amounts to a cove- 
nant, that the other thall have the thing. Mod. 113. 3 Keb. 304. Freem. 268. Ld, Raym. 683. 
[2 Ld, Raym. 1242. 1419. 2 Bl. Rep. 820.] | | 


If A. makes a deed to B. in theſe words, 1 have in my cuſtody Roll. Abr. 
one writing obligatory, in which writing obligatory, one William now 579: 2 
Srandeth bound to the ſaid B. for the payment 0 400 l. upon ſuch a day, = _ 
being the proper money of B. and (c) 1 will be ready at all times, deed are, 
when I ſhall be required, to redeliver the ſame writing obligatory to ge 
the ſame B.; if B. after demands the ſaid obligation of A. and he — fo 8 
refuſes to deliver it, B. may have an action of covenant upon this money at 
deed by force of the words, and I will be ready at all times, when gates _ 
1 ſhall be required, to redeliver the ſame, &c. Ma 


Hard. 178. adjudged ; but the chief baron doubted, if the words had been teneri & firmiter obligari ; for 
that theſe words ſound in debt, and not in covenant. 


If A. enters into a ſtatute to B. and afterwards B. by his deed Raym. 25. 
covenants, that upon payment of ſuch a ſum at a day to come, Robiaſon 
the ſtatute ſhall be void, and that he will deliver it in, and cauſe „ 
it to be vacated; if B. before the day ſues execution upon the Keb. 103. 
ſtatute, A. may bring an action of covenant; for though it be rods eo 
true, that a covenant that 1s to take effect preſently is to ſtand or A 8 
fall by the operation of law, and no action of covenant will lie; 
as if a man covenants that a bond ſhall be void upon doing ſuch 
an act, or to ſtand ſeiſed, no action of covenant will lie upon 
theſe; yet here the laſt words bind the party to the performance 
of a future act, viz. to deliver in the ſaid flatute, and cauſe it to be 
vacated, which, without all queſtion, ſound in covenant. 

If A. enters into an obligation to B. and afterwards B. cove- Carth. 64. 
nants not to ſue A. without any limitation of time, this amounts Comb. 23, 
to a releaſe, and may be pleaded as ſuch, | 1 

Put if the covenant be temporary, and limited to a certain Cath. 64. 
time; as if it be, that B. will not ſue for ninety-nine years, Cc. 
this ſtill remains a covenant; and for the violation thereof an 
action of covenant is the proper remedy, but it cannot be pleaded 
in bar; ſo if there be two obligors, and the obligee covenant that he 
will not ſue one of them, this is no releaſe, but only a covenant. 

A letter of licence containing the words following, viz. that if Carch. 64. 
the creditor ſue within fuch a time, his debt ſhall be forfeited, works 

| a forſeiture 


64 =O Covenant. 


a forfeiture by the commencement of the ſuit, and therefore, 
| may be pleaded in bat to the action. | 
Roll. Abr. If there are articles of agreement made by indenture between 
ny ary A. and B. in which A. agrees that B. ſhall have a houſe in a 
Gro. Car. ſtreet in London, for certain years; provided, and upon condition, 


228, 29. that B. ſhall receive and pay the rents of the other houſes of A. 
os 1-4 in the ſame ſtreet mentioned in a ſchedule annexed to the inden- 
wide ro, ture; and it is further agreed, that B. for his labour in collecting 
* Eliz,242. the ſaid rents, ſhall have the overplus of the rents, over and above 


385. ſuch a certain ſum ; this is not any covenant on the part of B. to 


_ bind him to receive and pay the rents mentioned in the ſchedule; 
but the proviſo and condition will only make the eſtate of B. void 

in the houſe. | 
Oro. Jae. If A. by deed enfeoffs B. provided that, if A. pays money to 
— — B. by a day, the feoffment ſhall be void, and covenants to ſave 


adjudged; harmleſs from incumbrances and arrears of rent, and to make 


Yelv. 206. further aſſurance; and after A. enters into an obligation condi- 


. *he tioned for the performance of all (a) covenants, payments, ar- 
7 


proviſo be- ticles, and agreements compriſed in the deed; if A. pays not the 
ing, that if money, yet the bond is not forfeited; for there being no covenant 
A. paid for 
B. 40 J. t 16 
. Ge, for if he paid the money, he ſhould have the land again; fo that 


for the word jt is in his election to pay the money or loſe the land, which 


on. is a ſufficient loſs to him, and the word payment, in the bond, 


tion, ſhall hath reference to the covenant to ſave harmleſs from arrears of 
have refer- rent. | 

ence to ſuch ; 3 
payments only, as by the deed are compulſory, not ſuch as are voluntary; for otherwiſe the obligation 
and condition would be repugnant, and contrary to the deed. 1 Brownl. 113. S. C. and Bulſt. 156. 
S. C. adjudged 2 Mod. 37. S. P. 10 Mod. 227. Gilb. Eq. Rep. 43. (a) Otherwiſe, if the condition 
of the bond had been for the performance of all covenants and conditions in the deed. Tooms v. Chand. 
ler, 2 Lev. 116. 3 Keb. 454. adjudged, and in 3 Keb. 460. Judgment is given for the defendant un- 
leſs the plaintiff diſcontinue, | 


Roll. Abr. An action of covenant may be brought as (5) well on a deed 


85s poll, as on a deed indented. 


venant lies upon the king's patent, though there is no counterpart ſealed by the leſſee, who is to be 
Charged. Cro. Jac. 240. Bulſt. 21. Cro. Jac. 399. 52 1. 3 Bulſt. 163. Roll. Rep. 359. 2 Roll. 
Rep. 63. Pop 0 136. : 

Salk. 197. 
pl. 3. Green 
and Horn, 


adj udged. 


But though covenant lies as well on a deed poll as upon a deed 
indented, yet the parties muſt be named therein; and, therefore, 
where in covenant the plaintiff declared, that J. S. being arreſted 
at his ſuit, and in the cuſtody of the bailiff, he, the defendant, 
promiſed and engaged to bring in the body of J. S. into the cuſ- 
tody of the bailiff ſuch a day; on demurrer it was holden, that 
the action would not lie, the plaintiff not being named in the 
agreement, and no averment dehors could avail him, 


to pay the money, it is a proviſo in advantage of the feoffor, that, 


(B 


-4 


they 
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exp] 

A 
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leſſor is eſtopped to ſay that I was not in of his leaſe. 
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(B) Of Covenants created by Implication of Law. 


HERE are ſome words, which of themſelves import no ex- 48 k. 3. 
preſs covenant, yet being made uſe of in certain contracts, 2 b. 7- 
* 0 Roll, Abrs 
they amount to ſuch, and are therefore called covenants in law, 9255 
and will as effectually bind the parties, as if expreſſed in the moſt 
explicit terms. ? 
As if a man (a) makes a leaſe for years of land, by the words 5 Co. 17. a. 


(b) conceſſi or demiſi, theſe import a covenant, and if the leſſee reſolved. 


k : 3 5 4) So, if an 
or his aſſignee are (c) evicted, they may bring an action there- ON 
upon. . | thereof be 


We 5 made by the 
word grant. 2 Roll. Rep. 299. Palm. 388. (5) Carth. 98. S. P. admitted. Where a man aſſignauis 
© tranſpeſuit all the money that ſhould be allowed by any order of a foreign fate, to come to him in lieu 
of his ſhare in a ſhip. Mod. 113. Said by Hale, though it cannot be aſſigned, yet this amounts to a 
c venant that he ſhall have all the money; & wide 4 Co. 81. Cro. Eliz. 214. 2 Leon. 104. [(e) But, 
in ſuch caſe, the evition muſt be by one who hath a title, though it is otherwiſe, it hath been ſaid, 


where there is an expreſs covenant. 2 Leon. 104. Cro. El. 214. 2 Brownl. 161. though it ſeems now to 


be ſettled, that an expreſs covenant in the moſt general terms ſhall be reſtrained to lawful interruptions, 
3 Term Rep. 534. Vaugh. 118. The diſtinction between implied covenants by operation of law, and 
expre's covenants, is, that expreſs covenants are taken more ſtrictiy. Per Ld. Mansfield, 3 Burr. 1639. 
Hence, an expreſs covenant to pay the rent is binding on the tenant, at law, in eyery event, and in every 
ſtate and condition of the premiſes. Paradine v. Jane, All. 27. Monk v. Cowp. 2 Str. 763. Belfour 
v. Weſton, 1 Term Rep. 312 Yet if, in ſuch caſe, the thing demiſed could not be enjoyed, a court of 
equity would give relief. Brown v. Quilter, Ambl. 1620. ] So, if the cattle of the leſſee are diſtrained 
by the lord paramount, he may have covenant againſt his leſſor. Raym. 257. 


So, if a man leaſes for years, reſerving rent, an action of co- Roll. Abr. 
venant lies for non-payment of the rent, for the (d) reddendo of the go” 
rent is an agreement for payment of the rent, which will make a 65.3 = 
covenant, (4) So, the 


: words yields 
ing and paying make a coyenant. Style 406, 407. 431. 2 Brownl. 215. Sid. 266. 401. 2 Mod. 92. 
Vent. 10. 2 Jones 102. 3 Lev. 155» 6 


Alſo, if a man leaſes for years by the words demiſe, grant, c. 4 Co. 80. b. 
and in the deed there are ſeveral covenants on the part of the leſ- Nokes and 
ſor, and he enters into a bond conditioned for the performance of 3 he 
all the covenants, Ec. in the deed; this extends as well to the 
covenants in law, as expreſs covenants. | . 

But if a man leaſes for years by the words demiſi, Sc. and the 4 Co. 80; 
leſſor covenants that the leſſee ſhall enjoy during the term, with- C2: Elis. 
out eviction by the leſſor, or any claiming under him; this expreſs Vak. 175.4 
covenant qualifies the generality of the covenant in law, and re- 
ſtrains it by the mutual conſent of both parties, that it ſhall not 
extend farther than the expreſs covenant. | | 

If a man leaſes to me by indenture the land of (e) J. S. of Rell. Abr. 
which F. S. is ſeiſed at the time, upon which J enter, and he "pi LO 
re-enters, I ſhall have a writ of covenant upon this indenture, S. C. ad- 


though I was not in the land by the leaſe, but by eſtoppel, for the 7 P 
OY - 1 

by indentore 

he leaſes to me my own land, and I am ouſted by a ſtranger. Cro. Jac, 73. Roll. Abr. 520. 871. 


So, if a man leaſes to me land of J. S. of which F. S. is ſeiſed Roll. Abr. 


2t . . © 520. Holler 
ON * I ſhall have a writ of covenant before entry n 


1 Covenant. 


2 Brown, F. S. and re-entry by him; for I need not allege an eviction, for 


3+. 9.” this is a covenant in law, which is broken when he is not ſeiſed 


S.C. But of the land at the time of the demiſe, for- the word demiſe im- 
vide in Roll. ports a power of letting; and it is not reaſonable to enforce the 


the caſe im- jeſſce to enter into the land, and ſo to commit a treſpaſs. 
mediately 


following; which ſcems cont., and that if a man leaſes land for years, and a ſtranger enters before the 
leflee enters he ſhall not have an action of covenart upon this ouſter, becauſe he was never a leſſes in 
privity to have the action. Roll. Abr. 520. Owen 105. S. P. per Fenner.“ * Sed. qu. If this 


is law ? and if he may not maintain an action on the covenant, exp reſs, or implied, that he ſhall hold and 
enjoy for the term ? 


Owen, 104. But if a man leaſes certain goods for years by indenture, which 


Roll. Abr. are evicted within the term, yet he ſhall not have a writ of 


60 Ang Covenant; for the law does (a) not create any covenant upon ſuch 
therefore, in perſonal thing. | 

caſe of a | : 

leaſe of a houſe, together with the goods, it is uſual to make a ſchedule thereof, and affix it to the leaſe, 
and to have a covenant from the leſſee to re-deliyer them at the end of the term; for without ſuch co- 
venant the leſſor can have no remedy but trover or detinue for them after the leaſe ended. 


(b)If forlife. 
rr enfecff, grant, c. the law does not create a covenant. 
uLVilalure ; ; 
Carth. 9 Alſo, if two or more join in making a leaſe by the words conce/- 
2 my fimus, Ec. this creates a covenant in law, for the breach of which, 


Sherwin, all of them ſhall be jointly ſued ; but if the breach be the per- 
adjudged. ſonal tort of one of them, as if one of them enter and ouſt the 


We 747 leflee, the action may be brought againſt him alone; for it is 
1 79. unreaſonable, that the others ſhould ſuffer for the perſonal wrong 


8.8. of their companion. 


Comb. 163. A. by indenture granted and demiſed to B. certain lands, ex- 
1 cept a little piece upon which a pump was ſtanding, together 
7 it ang Ri. with the uſe and occupation of the pump, in common with other 


croft, au- the tenants of A. for thirty-one years; and after, the pump be- 


Judged, came uſeleſs for want of repairs, and B. brought covenant againſt 
cont. Twiſ- 


den in B. R. A. and athgned the breach in A.'s permitting the pump to run to 
Sid. 429. decay; it was holden by Kelynge, Chief Juſtice, Rainsford and 
ps py Moreten, Juſtices, that the action lay; for that when the uſe of a 
8 in thing is (e) demiſed, and it runs to decay, ſo that the leſſee can- 


B. R. But not have the uſe and benefit thereof, he may have covenant upon 
en e one the word demi/: 5 and here the leſſee himſelf could not repair, hav- 
32 0 . „ 


reverſed for ing no intereſt in the pump, or land where it ſtood. But T4viſden 


ane totis viribus cont. 1. Becauſe a covenant created by law, as this 
reatons In 


Cm. ace, 18, never hes but on an (4) actual ouſter. 2. This covenant cre- 
and Hale ated by law, is not (e) properly to recover damages, but the term 


wh _ if itfelf, and the damages that are recovered are for. the whole term, 
end one 


re whereas the pump may be repaired the next day. 3. The leſſee 


plate, and may repair the pump himſelf, and may come on the ground with- 
covenant 


5 being a treſpaſſer; as where I grant that you may fiſh in my 

have the uſe Pond, you have liberty to come upon my ground; ſo, if you have 

thereof, yet à grant to lay pipes in my ground, you may dig up the ground 

3 for that purpoſe; and for theſe reaſons of Tvi/den's, the judg- 

by ordinary ment was und voce reverſed in Cam. Scacc. 

vie, without any default, no action of covenant lies againſt me. But if one by deed grants a watef- 
| Coul 


So, in the caſe of a grant of an (5) inheritance, by the words 


If 


tion < 


grant: 
to pa) 
paym( 

it} 
freehc 
in det 
charte 
tion, 


introdquc 
free fron 
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courſe, and aftel tops it, an action of covenant lies againſt hi ; 7 4 
a 2CtO. gainſt him. Sand. 322. For by Twiſe 7 * 
a voluntary misfeaſance. So, if 1 leaſe a houſe, and therewith grant ry ng out 3 1 4 
, cut down the wood, ſo that no eſtovers can be had, the leſſee may bring covenant againſt me. (c) But if 4-7 
. A., in conſideration that B. will build a mill upon the land, and a water-courſe through the land, demiſes 6 
3 e 1 _ & conceſſi ; and e ug ſtops the water-courſe, yet no action of covenant lies for "Bi 
e co xtends not to a thing which was not in eſe at the making of the leaſe, 4 
: (d) Vide Roll. Abr. 519. & 2. (e) Vide F. N. B. 145. 7 $ of n LO TE f 
n | 43 : 2 
f If A. leaſes a houſe to B. excepting two rooms, and free paſ- Carth. 232. Fl 
© lage Fo them, and the leſſee aſſigns to F. S. who diſturbs the leſſor Dan 206 Vi 
K in N. paſſage; this, though a covenant in law, ſhall bind the Mark tag id 
leſſee; for where the leſſee agrees to let the leſſor have a thing Salk. x96. F| 
0 out of the demiſed premiſes, as a way, common, Qc. covenant Show. 388. TY 
h lies for a diſturbance; but if the diſturbance had been in the eee +l 
rooms excepted, covenant would h lin Moor, 553. 7, 
, uld not have lain. Cro. Elize | 
ſe, 657, 5 
- 5 1 
(C) Where an Action of Covenant is the proper il 
ds Remedy. 4 
of IF A. for valuable conſideration, promiſe by his deed not to do a Roll. Abr. 11 
4 certain thing, no action upon the caſe lies upon this promiſe, 11. Cro. bl 
, but a writ of covenant. | | I Jac. 505. 0 
gi So, if A. recovers a debt againſt B. and B. p ; 3 Fl 
the d 1 ; g . ant pays him the con- Roll. Abr. 3) 
* emnation, upon which A. releaſes all actions, executions, Sc. to 577; Be- 1 
ong B. by deed, and by the ſame deed promiſes that he will withdraw | vw ng 14 
and diſcharge all writs of execution againſt B. upon the ſaid judg- — Ft 
= ments Fol no action upon the caſe lies upon this promiſe; be- Co. Jac 3" 
cau 1 . oz. S. C. 29 
ther e it is made by deed, and ſo he ought to have a writ of co- {pur if ar. 1 
venant. a wy 
ther | i - 5 
be- ander ſeal be diſſolved, and a balance ftruck, and an expreſs promiſe be made t Emm 5 
\inſt q 3 5 v Allanſon, 2 Term Rep. 479. So, if there be an ms 3 252 TEE 1 
ruck, t in N + +8 
Fg = 95 ough the articles, containing a covenant to account, are ſubſiſting. Morayia v. Levy, Id. 1 
ad If a man leaſes for years, reſervin t. h ; 5 9 
of a t f F 9 g rent, ne may have an ac- 2 Stra. 108g. 2.0 
. jon of covenant, as well as debt, for the rent arrear: ſo, if A. 12 Mod. 7 
aipol grants a rent to B. payable at a certain feaſt yearly, and covenants 37 Lide "I 
3 to pay the rent at the feaſt; an action of covenant lies for non- —— be 
viſden payment, though he might have an action of debt for it. 1 in general. a, 
: x oll. Abr. 517, 518, 9 
s this Tt ſeems by the better opinion, that upon the eviction of a Brownl. 19. 1 
t cre- freehold, no action of covenant will lie upon a warranty, either Feb. Zar. iP 
term I in deed or in law, for the party might have had his warrantia yay, 13. by 
term, carte, or voucher 3 but in caſe of a leaſe for years upon an evic- Noy, 15 * 9 
_ tion, there can be no other xemedy “. The courſe bs 
I introduce an expreſs covenant for quiet enjoyment inſt 3 | 2 / 86 
in my tree from Jha: thc | 85 Joyment, againſt all perſons claiming, and that the eſtate ig 1 
1 have A 
round = 
me 1 
a wate- 1 
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(D) Where there are ſeveral Parties: And herein 
of joint Covenants. 


5 Co. 18. b. JF A. covenants to do an act for the benefit of two or more, and 


Stnghhey''s A. breaks his covenant, one of them alone (a) cannot main- 
Hob. 172. . . . . I, 
2 Leon. 27. tain covenant againſt him, for then might he be doubly or trebly 
But wheie a charged for the ſame breach. 
covenant 
may be joint or ſeveral, vide 2 Roll. Abr. 149. Skin. 401. pl. 35. (a) In an indenture between A. I 
and B. of the one part, and C. of the other part; among other covenants, there is one thus, viz. It is 
agreed between the parties, that C. ſhall enter into a bond to B. to pay him 100/. at a day; in an action his 
for non-performance, A. and B. muſt join, Yelv, 177. Bi 
a our 
g ; b | 
5 Co. 19. a 80, if A. covenants to do an act for the benefit of B. and C. 55 
Show. 8. and enters into a bond to them & cuilibet enrum for performance; Mo 
. yet this being a joint intereſt, each cannot bring a ſe 
; 220) c 8 parate 
action, but two may bind themſelves ſeverally to pay money, 
; or if jointly and ſeverally bound, the obligee may ſue which he by 
pleaſes. | 1 | die 
Sid. 17. I A. covenants with B. that A. or his ſon, or either of them, nar 
ſhall work with B. at, Cc. B. paying to each of them ſo much, ing 
Sc. and B. requeſts the ſon to work with him, Oc. if he doth not, lite 
the covenant is broken, for B. had the election to require both, or 2 
any one of them, to work with him. (00 
Comb. 115. If an agreement be entered into between ſeveral fidlers, that they vide 
2 and would not play, c. aſunder, unleſs on my Lord Mayor's Day, e 
(5) But vide ©. and they bind themſelves in 20 1. each to the other jointly 5 
Skin. 401. and ſeverally, and one only brings covenant, and aſſigns the If 
ogg breach, that the defendant played ad guandam tabernam, &c. this ſeve 
Comb. 163, is naught, for they ought all- to have joined, the intereſt being cove 
* Inths joint; and it is (5) repugnant and contradictory, for four perſons nam 
maar to bind themſelves one to the other jointly and ſeverally. If 
the others who did not join in the action, were equally intereſted with him who ſued, and therefore ſever 
they ought to have joined in the action. : for i; 
Lilly v. [Where a covenant is joint and ſeveral, in an aCtion againſi vgs 
7 one only, the breach may be aſſigned in the neglect of both. 11 
8 Mod. 166. 8. E. name 
Enys ve * If two joint leſſees covenant jointly and ſeverally, and one of ſeem; 
e them die, ſuch covenant will be binding upon his executors, not- he be 
55 withſtanding he thould die before the commencement of the He 
1197. term, and the whole intereſt muſt neceſſarily ſurvive to his co- prom 
leſſee. : the h. 
2 of If leſſees covenant jointly and ſeverally at the beginning of 
berlang v. their covenants, theſe words extend to all their ſubſequent cove- 2 01 
Errington, nants, notwithſtanding the intervention of covenants on the part of 
s Tem the letfor. ] | 
Rep. 522. 
; | Cox 
| Icend 
| vantag 


grols, | 
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(E) Of Covenants Real and Perſonal: And herein, 
of the Perſons to whom they ſhall extend; and 
herein, | 8 


1. Of Covenants which ſhall extend to the Heir or Executor, ſo 
as to be bound by them, though not expreſsly named. 


Þ* every caſe where the teſtator is bound by a covenant, the 48 E. 4. 2. 
executor ſhall be bound by it, (a) if it be not determined by bro. Cove- 


7 nant, 12. 
his death, 2 8. C. Ero. 


Eliz. 553. Same rule ber Curiam ; and ſo Dyer, 14. pl. 69. (a) Viz. where it was to be performed 
by the perſon of the teſtator, the executor cannot perform it. Cro. Eliz. $53. & wide 2 Mod. 268. 
[But an executor, it is ſaid, is not chargeable upon a covenant implied. Swan v. Searles, 
Moor, 74. Sed gu, & vide Porter v. Swetnam, Styl. 407. Gilb. Covenants, 327.] 
If A. be (5) tenant for life, the remainder to B. in fee, and A. And. 12. 
by indenture demiſe, &c. to C. for fifteen years, and after A. unde. 
- , , . our, 74+ 
die, and B. enter upon C., yet C. ſhall have no action of cove- pl. 20. 
nant againſt the executors of A. for the covenant was but (c) dur- Bendl. 150. 


ing the term, which determined by the death of the tenant for 5. C. Py 


lif; 257» S; P. 
le. | | £ by three 
judges againſt one, who differed from the others, becauſe the leaſe was by indenture, which is a matter 


of concluſion ; but if it had been by deed poll, he agreed with the reſt, Brownl. 22. S. P. adjudged. 
(5) So, if tenant in tail demiſe, and die without iſſue. And. 12. 1 Leon. 179. Cro. Eliz. 257, & 
vide Lit. Rep. 334+ (c) So, if the leſſee had granted, bargained, and ſold all his eſtate to another (ad- 
mitting there was, by theſe words, a warranty implied), yet it determines with the eſtate. Cro. Eliz. 
157. Leon. 179. - | ; 


If a man covenant that A. ſhall ſerve B. as an apprentice for 48 E. 3.2. 
ſeven years, and die, if A. depart within the term, a writ of Bro. Cove- 


; : | . 5 nant, 12. 
covenant lies againſt the executor of the covenantor, without 8. C. 


naming, 

If 5 man be bound to inſtruct an apprentice in a trade for Sid. 216. 
ſeven years, and the maſter die, the condition is diſpenſed with, gb. 761. 
for it is perſonal ; but if he were likewiſe bound to find him with x, 177. 
meat, drink, clothes, and lodging, this the executors are obliged 
to perform. | 

[In general, the heir ſhall not be charged, unleſs expreſsly Touchſt. 
named. If indeed the leſſee be ouſted by the heir himſelf, it ng 
ſeems an action of covenant will lie againſt him; though not if 7 
he be ouſted by an elder title from the leſſor. 

Hence, it is neceſſary in an aſſumpſit againſt the heir upon a Barber v. 
promiſe to pay money due upon the anceſtor's bond, to aver that Fo, 


the heirs of the obligor were bound. N 5 8 


2. Of Covenants which the Heir or Executor may take Ad- 
vantage of, 


Covenants real, or ſuch as are (d) annexed to eſtates, ſhall de- 42 E. 3. 4. 


ſcend to the heir of the covenantee, and he alone ſhall take ad- $24: 55: 


(d) Seca, of 
vantage of them. contnnnts.in 


grots. Palm. 558. —Alſo, for a breach in the time of che covenantee, the action ſhall be brought by 
: F.'$ | a | his 
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Bally v. 
W will not let any of the farmers in the pariſh have any part of 


70 | Covenant. 


his executor, though the covenant was with him, his heirs, and aſſigns only. Vent. 175. 2 Lev. 26. 
adjudged. 


2 H. 4. 6. b. As if an abbot and convent covenant to ſing for the covenantee 


S Co. 18. and his heirs in ſuch a chapel, his heirs at all times ſhall have a 
| writ of covenant for the not doing thereof. 
2 Lev. 92. If a man leaſes for years, and the leſſee covenants with the 


Lougherand leſſor, his executors and adminiſtrators, to repair, and leave it in 


Williams, 


Skin. 305, good repair at the end of the term, and the leſſor dies, Oc. his 


pl. 1. S. C. heir may have an action upon this covenant z for this is a cove- 
ll. nant that runs with the land, and ſhall go to the heir though 


he is not named; and it appears that it was intended to eontinue 
after the death of the leſſor, in as much as his executors, Qs. 
are named. 


Brudnell v. [But if the leſſor were only tenant for life, a leaſe for years 


Roberts, made by him, abſolutely determines upon his death, and the heir 
2 Will, 143. Y y pon | | 
cannot take advantage of the covenants in the demile. } 
3. Where the Aſſignee {hall be bound by the Covenant of the 
| Aſlignor. ; 
Roll. Abr. The aſſignee of a term is bound to perform all the covenants 


En Oro. annexed to the eſtate ; as if A. leaſes lands to B., and B. cove- 
0 nants to (a) pay the rent, repair houſes, Oc. during the ſaid term, 
5 Co. 24. and BB. aſſigus to J. S. the aſſignee is (5) bound to (e) perform the 


23 covenants (d) during the life of the firſt leſſee, though the aſ- 


42) Where - . 

(97 alſignee ſignee be not named, becauſe the covenant runs with the- land 
ſhall be being made for the maintenance of a thing i (e) eſe at the time 
chargeable of the leaſe made. 


mine fn incurred after alignment, ide Cro. Elia. 333. Moor, 357. pl. 486. Goldſb. 129. 
(5) By the common law, but without queſtion by the ſtatute of 32 H. 8. c. 37., Cro. Eliz. 457» 
(e) Lev. 109. Sid. 157. Raym. 80. S. P. (4) During the term. Moor, 399., & wide Cro. 
Eliz. 4.57. S. P. by two judges againſt two (e) When the covenant extends to a thing in efe, parcel 
of the demiſe, it is quaſi annexed to the thing demiſed, and runs with the land, and ſhall bind the 
aſſignee, though not expreſsly named. 5 Co. 16. b. Gedb. 270. 


5 Co. 15. But if A. leaſes for years to B., and B. for himſelf, his execu- 

Spencer's tors and adminiſtrators, covenants with A. to build a wall upon 

_ part of the land demiſed, and after B. aſſigns, the aſſignee is not 
bound by this covenant, for the law will not annex the covenant 
to a thing not in e. | 

5 Co. 15+ But if B. had covenanted for him and his aſſigns to build the 


Fer wolf wall, &c. this would have bound the aſſignee, becauſe it is to 
ap :: be done upon the land, and the aſlignee is to have the benefit 
ſhould ſeem, thereof. 


that the co- | 
venantee would be entitled in equity to a decree for a ſpecifick performance of a covenant to build. 


City of London v. Nath, 3 Atk. 515. 1Vez. 12. But tee the cafe of Lucas v. Commerford, 3 Br 


. Ch. Rep. 166. 


[If a leſſee of tithes covenants for him and his aſſigns, that he 


te tithes, this covenant runs with the tithes, and binds the 
allignee.] 2 
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. If leſſee for years covenants for him and his aſſigns to rebuild Salk. 199. 
and finiſh a houſe within ſuch a time, and after the time expired, H. 5. lad. 
4 . : Ray m. 388. 
e the leſſee aſſigns over the premiſes, the houſe not being built and 5 Holt, 
a finiſhed according to the covenant ; this covenant ſhall not bind Ch. Juſt. 
the aſſignee, becauſe it was broken before the aſſignment z alitèr, 1 
e if broken after; as if the leſſee had aſſigned before the time ex- "pag 1 
in pired. | | e N : S. P. 
is Alſo, though the covenant be for him and his aſſigns, yet if the 5 Co. 15. 
e- thing to be done be merely collateral, and no way concerning the C. 
. . *c -, (4) Cro. Jac. 
ch thing demiſed, the covenant ſhall not bind the aſſignee; as if it 438. S. P. 
ue be to build an houſe upon other land of the leflor, or (a) to pay acjudged. 
5e. a collateral ſum. | | 
So, if a man demiſes ſheep or other perſonal things for a cer- 5 Co. 16. b. 
irs tain time, and the leſſee covenants, for him and his aſſigns at the 77: # 
ö ; (5) So, of a 
eir end of the term, to deliver ſuch ſheep, &c. or the price of them, leaſe of a 


by the covenant ; for it is but a (5) perſonal contract, and there nme Ago 


s 2233 . „ Hard. 88, 
Rs is not (c) ſuch privity as between leſſor and leſſee of land and his — But 
aſſigns. . | v_ ſuch 
an aſſignee 
may be made liable in equity, wide 2 Vern, 423. (c) If A. having land charged with the pay ment of 
ants a tee-farm rent, grants part of the land to B., and covenants that the ſame ſhall be diſcharged of the 
Yolo laid rent, and after grants the reſidue of the land to C., this ſhall not be taken as a covenant- real, which 
ſhall in equity charge the other land granted to C. with the whole rent. Hard. 87. 
rm, = FEE 
| 1 So, (d) if a man leaſes lands for years (e) with a ſtock of cattle, 5 Co. 17. a. 
* and the leſſee for him and his aſſigns covenants to deliver the NA: "ns 
land ſtock at the end of the term. | Poſſelled 11 
time a tavern for fix years, leaſes to another for three years; and it was covenanted, that during the three 
years quolibet menſe the leſſee ſhould give an account to the !effor of the wine which he ſold, and ſhould 
pay unto him, for every ton ſo ſold, ſo much; and after the leſſor grants the remaining three years 
* to another: the covenant being collateral, it paſſes not by the aſſignment of the three years, Godb. 120. 
ut * Moor, 243., though che covenant was to account to the leſſor or his aſſigns. (e) As in Owen, 139. 
gs Leon. 42+ Godb. Il Zo l 
| | 
d the 9 . 3 
” If leſſee for years for himſelf, his executors and adminiſtrators, Cro. Jac. 
covenants with his leſſor to leave fifteen acres every year for paſ- 128. d- 
þ lturd, and aſter the leſſee aſſigns; the aſſignee, Judges. 
1 ture, ab/que culturd, and after the leſſee aſſigns; the aſſignee, 
upon though not named, muſt perform the covenant, becauſe it is for 
8 the benefit of the eſtate, according to the nature of the ſoil: but 
ee a collateral covenant, as to build de novo, c. ſhall not bind him, 
unleſs named. | 
14 the If A. demiſes to B. ſeveral parcels of land, and the leſſee cove- Roll. Abr. 
+ 40 nants for him and his aſſigns to repair, &c. and after the leſſee wg Cro. 
benefit MW aſfigns to D. all his eſtate in parcel of the land demiſed, and D. e bits 
does not repair that to him aſſigned, the leſſor may have an ac- judged, be- 
oa of covenant againſt D. the aſſignee. | ene ang 
t uus⸗ . 1 _— OP 
ol 3 Bro deviſcable, and follows the land, with which the defendant is chargeable by the common or by ftatute 
| law. Jones, 245. S. C. adjudged. — So, if the leſſor had granted the reverſion of part to one, and 
of another part to another, they might have brought an action of covenant. Lev. 109. Sid. 157. 
that he Raym. 80. Kitchen and Buckly. ; 
8 If a man leaſes for years, and the leſſee covenants for him and tile, 407, 
8 


his aſſigns, to pay the rent ſo long as he and they ſhall have the p v . 
poſlcſhon of the thing let, and the leſſee aſſigns, the term expires, and Sir Jo 
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Carth. 519. 


- Knight v. 


72 Covenant. 


[2 che form and the aſſignee continues the poſſeſſion afterwards; an action of 


of ation ?] covenant (a) will lie againſt him for rent behind after the expiration 
(5) If a leſ- ; 


ſee for years, Of the term; for though he is not an aſſignee (6) ſtrictly accord- 


with cove- ing to the rules of law; yet he ſhall be accounted ſuch an aſ- 


nants to re- 5 | | | 
33 ſignee as is to perform the covenants. 


to F. S. by way of mortgage, and F. S. never enters, equity will not compel him to repair, though he had 
the whole intereſt in him; and though it was his own folly to make an aſſignment of the whole term, when 
he thould have taken a derivative leaſe, by which means he would not be liable at law. 2 Vern. 275.— 
But ſuch an affignee, though he never entered, and had loſt his mortgage money, was by law compelled to 
pay the rent; and having ſued in equity, could have no relief. 2 Vern. 374. [But this caſe was over- 
ruled in Eaton v. Jaques, Dougl. 455., where it was determined, that covenant will not lie againſt 
a mortgagee of a term, though the mortgage be forfeited, vill he takes actual poſſefſion. It is otherwife 
Indeed in the caſe of an aſſignee under an abſolute indefeaſible aſſignment of the whole intereſt in the 
term; for there actual entry is not neceſſary to make him chargeables Walker v. Reeves, id. 461. n.] 


Tilney and ſigns to F. S. who dies inteſtate ; the premiſes being out of re- 


Judged, Ld- pair, the leſſor may bring covenant againſt his adminiſtrator as 
Raym. 553. aſſignee, and declare that he made a leaſe to B. &c cujus flatus 
3 39% & reſduum termini annorum, Oc. devenit, Cc. per afſignationem to 
| the adminiſtrator, 


4. Where the Aſſignor continues {till liable. 


Bro. Cove= If a leſſee covenants that he and his aſſigns will repair the 
Roll. Tor. houſe demiſed, and the leſſee grants over the term, and the af. 
522. 5. C. ſignee does not repair it, an action of covenant lies either againſt 
Jones, 223. the aſſignee at common law, becauſe this covenant runs with the 


Gy ee land; or it lies againſt the leſſee, (c) at the election of the leſſor. 


charge both, but execution ſhall only be againſt one of them; for if he takes both in execution, he that 


is laſt taken ſhall have an audita guerela. Cro. Jac. 523. : „ 


Roll. Abr. So, if a man leaſes for years, rendering rent, and the leſſee cove- 


$22. Co. nants for him and his aſſigns to repair the houſe during the term, 


309. 
on SC. and after the leſſee aſſigns over the term, and the leſſor accepts the 


adjudged, rent from the aſſignee, and after the covenant is broken, notwith- 
e ſtanding the acceptance of the rent from the aſſignee, yet an ac- 
executor of tion of covenant lies againſt the firſt leſſee, for the leſſee hath co- 
the leſſee, © venanted expreſsly for him and his aſſigns, and this perſonal co- 


Roll. Rep. | . | 
359. 2 Kell. Venant cannot be transferred by the acceptance of the rent. 


Rep. 63. Poph. 136. Godb. 276. - Cro. Car. 188. 580. Jones, 223. Sand. 240. Brownl. 20. 


Style, 300. 2 Mod. 139. Sid. 402. 447. 2 Keb. 640. [ But debt for the rent in ſuch caſe would 
not lie. ide the caſes ſupra, and 1 Freem. 336., Cro. Ja. 309, Wadham v. Marlow, B. R. 
M. 1784. And if the covenant be merely implied by law, the leſſor's acceptance of the aſſignee will 
entirely diſcharge the leſſee. 1 Sid. 447. Cro. Ja. 523. ] ; 


3 Lev. 233. 80, if A. leaſes to B. rendering rent, and B. covenants to pay 
Edwards it, and after B. aſſigns to C. and A. grants the reverſion to D., 


and Morgan | 

ee and D. after accepts rent from C. yet for non-payment at another 

. 2 day, D. may have an action againſt B. it being upon an (d) ex- 
= - Cite . E : » 

(J) Brownl, preſs covenant. 


20. Sid. 447. S. P. . 
Alſo, an aſſignee, who aſſigns over, is liable, and ſhall pay 


9 . the rent which incurred due before, and during his enjoyment. 
1 Ventr. 329. 331. T. Jones, 109, [In this caſe of Knight and Freeman, the Rr 
| ” audulent, 


If A. leaſes to B., and B. covenants to repair, c. and he af. 


40. 
the lan 
gagor a 
mortya 
theſe >, 
with it, 
bimſelf 


90, 
nant 1 
ſignee 
5 Co. 17 
came to 
Moor, 4 
ecutors 


SLOT IS 


fraudulent, and the fraud was averred, and upon that ground the deciſion proceeded. But in a later 
caſe, this circumſtance, it is ſaid, would not alter the caſe at all, but that immediately upon the 
aſhgnment, the ailignee is diſcharged. Lekeux v. Naſh, 2 Str. 1221. Bull. Ni. Pri. 159. Be the 
rule of law upon this point what it may, it ſeems to be now ſettled, that courts of equity will compel 
an aſſignee of a term to account for the rent the whole time he enjoyed the land. Treacle v. Coke, 
1 Vern. 165. Whether they will, in order to ſecure the future rents under any circumſtances, reſtrain 
an aſſignee from aſſigning to a beggar, or infolvent perſon, was conſidered, but not determined, in 


the caſe of Philpot v. Hoare, 2 Ack. 219, Ambl. 480. S. C. See this point examined in Foabl, 


Eq. Tr. 351. n.] 


But in covenant againſt A. as aſſignee for non- payment of rent, 
he may plead, that before any rent was due and payable, viz. on 
ſuch a day, he granted and aſſigned all his term and eſtate to J. S. 
who by virtue thereof entered, and was poſſeſſed for the reſidue 
of the term; and this ſhall be a good diſcharge, without alleging 
any notice of the aſſignment, or that the leſſor accepted J. S. as 


his tenant. 


8. C. 3 Lev. 20 5. S. C. Show. 340. S. C. 12 Mod. 23. S. C. Holt, 73. pl. 1. S. C. 
S. C. Boulton v. Canon, 1 Freem. 326. S. P. Cooke v. Harris, 1 Ld. Raym. 368. 
Buckly, 1 Lev. 215. S. P. oh. 


[Although all the eſtate and intereſt of a teſſee be diveſted out 
of him and aſſigned by act of parliament, yet, without expreſs 
words of diſcharge, he is ſtill liable upon his covenant for the 
rent. | 


covenant, Mills v. Auriol, x H. Bl. 433. affirmed in error, 4 Term Rep. 94. 


5. Where an Aſſignee ſhall take Advantage of a Covenant. 


As an aſſignee ſhall be bound by a covenant real annexed to the 
eſtate, and which runs along with it, ſo ſhall he take advantage 
of ſuch ; and therefore if the leflor covenants to repair, or if he 
grants to the lefſee ſo many eſtovers as will repair, or he ſhall 
burn within his houſe during the term ; theſe, as things appurte- 
nant, ſhall go with it into whoſe hand ſoever it comes. | 


Carth. 177. 
Tovey and 
Pitcher, 
adjudged. 
Salk. 80. 
pl. I 
2 Vent. 228. 
Ss . 232. 
1 Salk. 
4 Mod. 71. 
1 Salk. 81. 


Keig htley V. 


Hornby Fo 
Houlditch, 
Andr. 40. 
1 Term 


Rep. 93. n. 


Hence an aſſignment under a commiſſion of bankrupt will not diſcharge the leſſee from his expreſs 


Roll. Abr. 
$21. 

$5 Co. 17. b. 
Godb. 270. 
Moor, 242. 
pl. 380. 
Preced. 
Chan. 39, 


40. [But in order to make a covenant run with the land, it is not ſufficient that it be concerning 


tte land; there muſt alſo be a privity of eſtate between the covenanting parties. 


If therefore a mort- 


22gor and mortgagee of a term make a leaſe, in which the covenants for the rent and repairs are with the 
mortyagor and his aſſigns, the aſſignee of the mortgagee cannot maintain an action for the breach of 
theſe covenants, becaule they are collateral to his afſignor's intereſt. in the land, and therefore do not run 
with it. Webb v. Ruſſell, 3 Term Rep. 393. But ſuch action may be maintained by the mortgagor 
bimſelf. Stokes v. Ruſſell, id. 678., affirmed in error, 1 H. Bl. 562. ] | 


So, if a man leaſes lands to another by indenture, this cove- Roll. Abr. 
nant in law, created by the word demiſe, ſhall (a) go to the (5) aſ- Bt. 


; Dyer, 257. 
lignee of the (c) term, and he ſhall have an advantage of it. 4Co:80, 
5 Co. 17. b. S. P. reſolved. (a) So, of tenant by ſtatute-merchant, &c. of a term, &c. though they 
came to the land by act in law. 5 Co. 17. a. But not to an ailignee of a leaſe by eſtoppel only. 
Moor, 419. Cro. Eliz. 373. (6) The allignee of the aſſignee, the executors of the aflignee, the ex- 
ecutors or adminiſtrators of every aſſignee, are all compriſed within this word aſſigns. 5 Co. 77. b. 
Carth 519. Ld. Raym. 553. Salk. 309. pl. 13. (c) When the eſtate paſſes, though by parol, 
the warranty and covenai.ts follow it, and the affignee of the eſtate ſhall have the benefit thereof. Cro. 


Ez. 373. 436. 


But if one by indenture leaſes a houſe for forty years, and the Moor, 25. 
leſſee covenants with the leflor, that he will ſufficiently repair the Pl. 33: 
2 


Skern's 
houſe catc, ad- 


mm” 


74 


Covenank. 


1 judged by | houſe during the term, and that the leſſor may enter every year en! 
l ens bs 6 to fee if the repairs are done; and if upon view of the leflor it ſo. 
4 who beld, be repaired according to the agreement, that then the leſſee his 
i that the poſ- ſhall hold the houſe for forty years after the firſt term ended ; ber 
1 ny ny and the leflee grants to another zotum intereſſe, terminum & ter- 6. 
1 the land and 77229795 que tunc habuit in tenementis, and after, the firſt term ends, | 
. term. the aſſignee ſhall not take benefit of this agreement. 290 
5 5 Co. 18. Upon equality of partition, if one coparcener covenants to ac» 1 
i 4 "IM | quit the other and her heir of ſuit, the aſſignee of the land ſhall 2 
0 . P. | a c 
* have benefit of this covenant. { 
0 Roll. Abr. If A. ſeiſed of lands in fee, conveys it by deed indented to B. 3 
bi 521. Midle- and covenants with B. heirs and aſſigns, to make any other us, 
bi more and cc 
4 Goodal, aſſurance upon requeſt, for the better ſettlement of the land, Sc. c 
| Cro. Jac. and after B. conveys it to C. who conveys it to D. and after D. 8 
1 3 requires A. to make another aſſurance according to the covenant, 5 | 
4 . C. % and he refuſes, D. ſhall have an action of covenant in this cafe a 
. againſt A. by the common law, as aſſignee to B. 3 
„ Moor, 185. If A. by deed enfeoffs B. of certain lands, reſerving rent, fealty, 3 
„ per Cur. and ſuit of court, and by the ſame deed grants, that if the feof- 0 
5 fee ſhall be diſtrained, vexed, or charged for other rents or ſer- 2 £ 
'f vices, then he may enter and diſtrain for his. amends in other ” 
"Wo lands; this is annexed to the eſtate of the land, and ſhall go with 4 g 
* it to every aſſignee. | | - b 
. Leon. 67. If A. leaſes an houſe to B. for years, who covenants to repair, 1 ſ 
g 9 1 and that A., his heirs, executors, and adminiſtrators, may at 5 h 
„ ee all times enter, and ſee in what plight the ſame is; and if upon $ ic 
1 Moor, 242. ſuch view any default ſhall be found in the not repairing, and a * 
* «| 7 thereof warning ſhall be given to B., his executors, c. then n 
1 C. ad- © qo . L 60 le 
. zudged within four months after ſuch warning ſuch default ſhall be £ 
„ (a) But an amended; and after, the houſe in default of B. becomes ruinous, a a 
I. — and A. grants the reverſion to C. who upon view of the houſe 9 
* action upon gives warning to B. of the default, Sc. if it is not repaired, C. Owen 
„ a breach of may have an action as aſſignee of A. againſt B. though the houſe 7 
it | TW became ruinous before C. was entitled to the reverſion ; (a) for ths 
ii time. Cro. the aCtion is not founded upon the ruinous eſtate of the houſe, thoug 
* We: $614 and the time when it firlt happened, but for not repairing within SOR 
I! Vent. 278. the time appointed by the covenant after the warning. a 
14 ——— But upon a breach after his time, though his efate is determined, he may. Roll, Rep. 80. of the 
| : Owen, 1<2. 2 Bulſt. 281. "mitt 
if ro. Eliz. If leflee ſor years covenants to leave the houſes in good repair vil © 
1 5 82 617. at the end of the term, and the leſſor grants his reverſion to ano- that ſu 
l: eule + ther, (b) though thi b f d during the (en Fe: 
bt 175. S. C. „ (6) though this covenant is not to be performed during "RE xg 
| ( So, term, yet for a breach thereof the grantee of the reverſion may (i) WI 
7 where me bring an action, and there cannot be a more apt covenant to run (4) Bu 
1 nants to with the land. | a 
I: make a new leaſe at the end of the term, and the leſſor grants over his reverſion. Moor, 1 50. And, 82. waſte, 
ns 1 : &c. C 
1 ro. Car, If A. leaſes lands to B. for 200 years, and by the ſame deed - ah 
# _ 242. covenants for himſelf,” his heirs, and aſſigns, with B., his execu- 255 
| | . C. tors, and aſſigns, that if B. is diſturbed for reſpite of homage, or 
l 


enforced 
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h enforced to pay any charge, or iſſues loſt, that he ſhall with-hold 
7. ſo much of his rent as he ſhall be enforced to pay, and A. grants 
* his reverſion to C., and B. aſſigns the term to D., D. may take the 
Ys benefit of this covenant againſt C., for it runs with the land. | 
2 6. Of Covenants which bind by Force of the Statute 32 H. 8. c. 34. (a) Extends 
3 By the 32 H. 8. c. 34. reciting, © Whereas divers had leaſed 1 
5 « manors, Cc. or other hereditaments (a) for life or lives, or Lit. 218. 
8 « years, by writing, containing certain conditions, covenants, and Opp Elize 
Il « agreements, as well on the part of the leflees and grantees, (Pic er- 
” <« their executors and aſſigns, as on the part of the leſſors and tens to his 
B « grantors, their heirs and ſucceſſors z and whereas by the com- 8 
hes % mon law, no ſtranger to any condition or covenant could take ons 0 
of e advantage thereof, by reaſon whereof all grantees of reverſions, Co. Lit, 
75 and all grantees and patentees of the king, of abbey lands, hes 
3 60 could have no entry or action for any breach, Sc. it is enacted, 9, _—_ 
15 „That all perſons, bodies politick, their heirs, ſuccefſors, and grantees by 
c afſigns, which have, or ſhall have any grant of our (6) ſaid five till at- 
ilty &« Jord the king, of any lordſhip, &c. rents, tithes, portions, or meine 
Wo; other hereditaments, or any reverſion thereof which belonged be intended 
1 % to the monaſteries, c. or which belonged to any other per- of ſuch only 
oo « ſon, Sc. and alſo all other perſons, (e) (d). being (e) grantees ; "OY 
ther n P 4p ( 8 e) g all ceremo- 
ith * or aſſignees, () to, or (g) by our ſaid lord the king, or to, or niesrequiſite 
ec by any other perſon or perſons, and the heirs, (Y) executors, gc, 
alt, e ſucceſſors, and aſſigns of every of them, (i) ſnall and may 5 Co. 142, 
« have (4) like advantage by entry for non-payment of rent, or 113. 
1 « ſor doing waſte or (/) other forfeiture; and the (m) ſame re- ½ Though 
upon 8 8 me. Sl after breach, 
and « medy by action only for not performing other conditions, cove- and before 


then nants and agreements contained in the ſaid leaſes againſt the the action 


11 be « leflees and grantees, their executors, adminiſtrators, and aſhgns, | tre b 
1 « as (u) the (o) leſſors and grantors, their heirs or ſucceſſors, getermines. 
ous « ought, ſhould, or might have had at any time or times.” 3 
o. 
d, G Owen, 151. 2 Bulſt. 281. (e) It extends to grentees of part of the eſtate of the reverſion, 
Roth &c. Co. Lit. 215. a. Godb. 162. Roll. Rep. 80. Owen, 151. 2 Bulſt. 181. & wide Leon. 
252. Moor, 93. pl. 2 30. But not to grantees, &c. of the reverſion in part of the land. Co. 
a) for Lit. 215. Cro. Fliz. 333. Moor, 98. (7) It extends to him that comes in by limitation of an uſe, 
nouſe, though in the poſt; for coming in by the act and limitation of the party, he is a ſufficient grantee, &c, 
within within the ſtatute, Co. Lit. 215. Moor, 98. 4 Leon: 27. 29. But it does not extend to ſuch 


3 come in merely by act in law, as the lord upon an eſcheat, alienation upon a mortmain, c. Co. 

Lit. 215, b. Nor to him who is in of another eftate. Moor, 876. g) But if a copyholder by licence 

Lep. $0. of the lord leaſes for years, &c., and after ſurreuders the reverſion to the uſe of another in fee, who is 
admitted, yet he is not a grantee, &c. within the act, for he is not privy to the leaſe made by the 

copyholder, nor in by him, but may plead a grant of his eſtate immediately from the lord. Braſier and 

- heal, Yelv 222. per Curiam, upon the firſt opening. Cro. Jac. 205, Adjudged by two judges, & 
repair vide Cro. Car. 2 5. 44. Hob. 178. But in the caſe of Glover and Cope, 3 Lev. 326. it is adjudged, 


'0 ano- that ſuch ſurrendree may have an action of covenant by this act. (+) Leſſee for twenty years leaſes for 
no the ten years, and his leſſee covenants, &c., and the firſt leſſee grants his reverſion, this grantee is a ſuſfi- 
ng cient aſſignee within the ſtatute. Moor, 525. 527. Cro. Eliz. 599. 617. 649. Gouldſ. 175. Godb. 161. 
n may ) Whether this doth not imply that the grantor ſhall not, 3 Lev. 155. dubitatur, & wide Sid. 402. 
to run (+) But he ſhall not take advantage of a condition before he has given notice to the leſſee. Co. 
Lit, 215. 5 Co. 113. b.—Seczs, of a covenant. Godb. 262. Cro. Jac. 476. Bridg. 130. (/) Viz. by 
force of a condition incident to the reverſion, as rent, or for the benefit of the eſtate, as for doing 
And. 82. vaſte, not keeping houſes in repair, &c., and not for the payment of any ſum in groſs, delivery of corn, 
&. Co, Lit. 215. b. & wide 5 Co. 18. Moor, 159. 243. 876. Owen, 41. And. 82. Raym. 250. Sand. 
e deed 159. If the proviſo be to enter ſor non-payment of a rent, or groſs ſum by way of a fine, the grantee of the 
1 ion hall not take advantage of it; for the condition cannot be apportioned. Style, 316. ay 

| age, or ; 
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tit. Actions Lecal and Tranſitory. 
« bargains and ſells to another, to whom the leſſee attorns, the bargainee may, &c., though his bargainor 


76 Covenant. 


2. (n) The privity of action is transferred, and it may be brought in the county where the covenant 
was made, though the lands lie in another. Sand. 237. adjudged ; but a writ of error was brought in 
Cam. Scacc,, and it was after compounded. Sid. 401. Lev. 259. Vent. 10. & 3 Mod. 338. and 
(2) Therefore if the conuſee of the reverſion befote attornment, 


could not. 5 Co. 113. a. (o) A. deviſes to B. for years, rendering rent, upon condition to re- enter 
for non-payment ; and afterwards deviſes the reverſion in fre to another, and dies; the deviſee may take 


advantage of the condition, though there never was any reverſion, &c. in the deviſor. 2 Leon. 33. 


(a) But if And by the ſame act it is enacted, © That all farmers, leſſees, 
_ 22 &« and grantees of lordſhips. Sc. rents, tithes, portions, or other 
to another hereditaments for years, life or lives, their executors, admini- 
for 10, he is (c ſtrators, and (a) aſſigns, ſhall and may have like action and 
EY c remedy againſt all perſons, bodies politick, their heirs, ſucceſ- 
ſtatute; for „ ſors, and aſhgns, which by grant of the king, or other perſons, 
he is not 6 ſhall have the reverſion of the ſame lordſhips, &c. ſo letten, 
erg „“ or any part thereof, for any condition, covenant, or agreement 
teffor, « contained in their leaſes, as the leſſees, or any of them, might 
93 & or ſhould have had againſt the leſſors and grantors, their heirs 
. &« and ſucceſſors; recovery in value, by reaſon of any warranty 
ec in deed or law, only excepted.” 
Carth. 289, A. demiſed a houſe for a term of years to B. who aſſigned to 
290. Miley J. S. the leflor deviſed one moiety of the reverſion to C. and the 
v. Lovelace, Other to D. who granted the reverſion to J. S. after which grant 
adjudged, C. and D. brought covenant againſt J. S. for rent due before the 


aſſignment by them; and it was holden, 1. That C. and D. being 
tenants in common, may at their election join or ſever, as well 


in debt as in covenant, for the rent; but if they ſever, they muſt 


not each of them make his demand of ſuch a certain ſum, which 
amounts to a moiety; but the demand muſt be de und meditate of 
the whole rent; and if they can count in debt, they may in co- 
venant, and if debt will lie, a fortiori covenant. 2. That this 


action was maintainable for the arrears of the rent, notwithſtand- 


ing the reverſion was out of the plaintiffs; for though the defend- 
ant was but an aſſignee of a term, yet the very privity of contract 
was transferred by the ſtatute of 32 H. 8. c. 34. which gives the 
action for and againſt aſſignees; and the contract ſtill remains, 
though the privity of eſtate is gone. 


(F) How Covenants are to be conſtrued. 


Moor, 458. ALT contracts are to be taken according to the intent of the 
8 Co. 83. 


Sir Richard 


parties, expreſſed by their own words, and if there be any 
doubt in the ſenſe of the words, ſuch conſtruction ſhall be made 


Pexhall's 

cafe. as is moſt ftrong againſt the covenantor, left, by the obſcure 
(2) Lev. wording of his contract, he ſhould find means to evade and elude 
Hookes apd it; hence, (ö) if A. covenants with B. that, if B. marries his 
3 = daughter, he will pay him 20/+ per ann. without ſaying for how 
I . ©Ds 


511. S. def 
(e) It I 60- 


long, yet it ſhall be for the life of B. and not for one year only; 
for by the word per annum, the (e) meaning of the parties appears 
0 


-_ G—_ 77 


it to be, that it ſhould continue longer than one year; and this is venant to 
n the conſtruction that is moſt ſtrong againſt the grantor. . deliver ſo 

ad 3 5 | many yards 
u, of cloth, and I cut it in pieces, and then deliver it, this is a breach; for the law regards the real and 
or faithful performance of contracts, and diſcountenanees all ſuch acts as are done in fraudem legis. 
ter Raym. 464.—— 80, if the condition of a bond be to pay 50 l., though it is not ſaid of money, yet it 
ke muſt be ſo intended. Sid. z$1.——But if a man covenants that his ſon, then infia anne nubiles, ſhall 


marry the daughter of B. before ſuch a day, and he muries her accordingly, but at the age of conſent 
«diſagrees to the marriage, yet is th: covenant performed; for it was a marriage, though ſubject to be de · 
featcd by diſagreement, and no other could be had within the time. Owen, 2.5. adjudged. 


'S, 

er If two men leaſe for years, and covenant that the leffee ſhall Noy, 86. 

ger enjoy free from all incumbrances made by them, and, after, the 3 

nd leſſee be diſturbed by J. S. to whom one of the leſſors had made 161, ag 

el a precedent leaſe; this is a breach, for they ſhall be taken ſeve- Poph. 200. 

ns, rally, and not jointly only. | "7 

en, If a man leaſes for ſix years, and covenants, that if he ſhall be Godb. 335. 
diſpoſed to leaſe the land after the expiration of the term of fix ar 
years, that the leſſee ſhall have the refuſal; and within the fix Rep. 333. 
years he leaſes to another; this is no breach, becauſe (a) out of a7: 3: Oh 
the words of the covenant. : Rs. 5 e * Fes 
B. for fix years, and covenants, that he ſhall enjoy it during the term without interruption, diſcharged 


prej udicial, as if before. Cro. Eliz. 916. 2 Brownl. 22. 


If a man leaſe for nine years by indenture, dated 1 Jan. 
16 Car. 2, and covenant to ſave the leſſee harmleſs from all evic- 
tions during the term, but this deed be not delivered till 1 Fan. 
17 Car. 2. if he be in poſſeſſion and evicted before the delivery, 
this is a breach; for during the term, ſhall be conſtrued during 
the term in computation, and not only from the time of the deli- 
very of the deed, when it firſt commenced, in point of intereſt. 

If A. leaſes three meſſuages to B. for forty-one years, and B. 
covenants to pull them down, and erect three other in their place, 
ac etiam de tempore in tenpus to maintain the meſſuages agreed to 
be erected in ſufficient repair, ac etiam to repair the pavements, 
Sc. ac etiam dicta præmiſſa, & domos ſuperinge fare erect., at the end 
of the term to leave in good repair ; and after B. pulls down the 
three houſes, and builds five, he muſt leave them all in good re- 
pair at the end of the term ; for though by the firſt covenant he 
is bound only to repair, Qc. the meſſuages agreat. fore erect., yet 
by the laſt covenant he is obliged to leave in good repair domes ſu- 
perinde ere. indefinitely, which extends to all houſes which ſhall 
be built upon the premiſes during the term. 


ferſtood of, thoſe agreed to be built. 


90, if a man takes a leaſe of a houſe and land, and covenants 
to leave the demiſed premiſes in good repair at the end of the 
term, and he erects a meſſuage upon part of the land, beſides 


alſo. 


— 


the time of the leaſe. | 
Vol., II. „ [But 


that the ſubſequent matter, concerning leaving the houſes in good repair, muſt be reſtrained 


from tithes, and after the ſix years he is ſued tor tithes, this is a breach; for the meaning was, that he 
ſhould be freed from ſuits, and the payment of tithes ; and a ſuit after the expiration of che term, is ag 


Sid. 374. 
Lewis and 
Hilliard. 


Lev. 264- 
uſe and 

Earl. 
2Vent. 126, 
127. 8. C. 
adjudged; 
decauſe tale . 
en as feve- 
ral coves 
nants ; but 
Rokeby 
doubted, 
it ſeeming 
to him to be 
all one cave - 
nant, and 
to, and uns. 


3 Lev. 265. 


per Curiam. 


(5) S. P. ad 


- g -S judged be- 
what was before, he (5) muft keep or leave this in good repair — 


lun- 
den, Skin. 


121. For it is a continuing covenant ; and though the houſe had no actual, yet it had a potential being, 
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78 | Covenant. 
Lant v. [But where in a building and repairing leaſe, the leſſee cove- 
1 e nanted to lay out a given ſum in erecting and rebuilding meſ— 
Seats ſuages or tenements, or ſome other buildings upon the ground- 
and premiſes; and from time to time, Qc. all and ſingular the 
ſaid meſſuages and tenements ſo to be erected, with all ſuch 
other houſes, edifices, Oc. as ſhould at any time or times there- 
after be erected, Ec. to repair, &c.; and the ſaid demiſed pre- 
miſes, with all ſuch other houſes, Sc. ſo well repaired, &c. at 
the end, &c. of the term to deliver up, &c. it was holden, that 
the covenant to repair extended only to the new erections. ] 
Carth, 133 If a leaſe be made for years, rendering 80/. per annum rent, 
—_ and free and clear from all manner of taxes, charges, and impoſitions 
eee whatſoever, the leſſee is bound to pay the whole rent without any. 
manner of deduCtion, for any old or new tax, charge, or impoſi- 
tion whatſaeyer. | 
Brewftery. So, where A. by deed, dated 1649, granted a rent-charge of 
2 3. 40 l, per ann. to, B. and his heirs, and on the fame deed there was 
pl. 4. 79% an (a) indorſement, that the rent was to be paid clear of all taxes: 
Ld. Raym, by the 3 W. & M. as. per pound is laid upon land, and power 
— * given to the tenant to deduct 4s. in the pound, with a proviſo, not 
769. 171. to alter the covenants or agreements of parties; it was holden, 
. that ſuch a covenant, if made in the year 1640, would not have 
bong 42+ freed the rent-charge from the taxes impoſed by thoſe aCts, be- 
Cath. 438. Cauſe there were no ſuch parliamentary tax in being, or known at 
S. O. that time; but becauſe there were ſuch taxes in the year 1645, 
_ 368. which was before the grant, therefore this covenant muſt be con- 
(a) Which ſtrued to extend to them. | 


muſt be preſumed to have been made betore the deed was executed, and fo parcel thereof, Carth. 439. 
fer Cur, 


Bridges ». [In a demiſe of corn-mills, there was a covenant on the part 
e of the leflor, that “ if the leſſee, his executors, c. ſhould 
522 before the expiration of the term, be minded to renew, then, 
upon application, &c. the teflor, his heirs or aſſigns, ſhould grant 
ſuch further leaſe, as ſhould by the leſſee, his executors, &c. 
be deſired, without any fine to be demanded therefore, and under 
the ſume rents and covenants only as in the then leaſe;” and the 
queſtion was, Whether there muſt be a covenant for renewal 
again in the ſccond leaſe ? The court of Exchequer were of opi- 
nion, that under the words the ſame rents and covenants, the cove- 
nant for renewal ought to be inſerted; and on appeal to the Houle 
of Lords, their decree was affirmed. | | 
Furnivl Again, in a leaſe for three lives, the leſſor covenanted, that he, 
"MY N his heirs, &c, ſhould and would (in conſideration of a certain 
1 A3. ſum to be paid to him, Sc. at Crewe Hall, or at the place where 
the ſaid hall then ſtood, in the name of a fine, for adding one 
life to the remaining lives therein before mentioned) execute one 
or more leaſe or leaſes, under the ſame rents and covenants which 
were expreſſed in the then leaſe, and ſo to continue the renewing of 
fuch leaſe or leaſes to the leſſee, or his aſſigns, paying as aforeſaid 
to the leſſor, his heirs or aſſigns, the ſum before mentioned for 
every life ſo added or renewed from time to time. Lord 3 
1 | ewic 


wicke held this to be a covenant of perpetual renewal, and decreed 
a new leaſe to be granted to the aſſignee of the original leſſee with 


a covenant inſerted in it to that effect. 

Again, in ſuch a leaſe, the leſſor had covenanted, that if the leſſee, Cook v. 
his heirs, £9, ſhould be minded upon the falling in of any of the 8 
lives, to ſurrender the demiſe and take a new leaſe ; and thereby was the 
add a new life to the then two in being, in lieu of the life ſo dying, terms of a 
that he the leſſor, his heirs, &c. upon payment of ſo much for Omen ans 
every life ſo to be added, in lieu of the life of every of them ſo dying, 5 
would grant a new leaſe for the lives of the two perſons named ous, a court 
in the former leaſe, and of ſuch other perſon, as the leſſee, his 1 * 
heirs, &c. ſhould appoint in lieu of the perſon named in the pre- of ihe = 
ceding leaſe, as the ſame ſhould reſpectively die, under the ſame. dehors, to 


rents and covenants. There had been ſucceſſive renewals from the time Plain the | 


intent of 


of the firft leaſe; and in every leaſe the like covenant for renewal had the parties, 


been inſerted. The court of King's Bench held, that the leſſors by though the 


; : conduct of 
their own acts conſtrued this to be a covenant for, perpetual re- os a 


newal. may be a fraud upon the covenant. Clifton v. Walmeſley, 5 Term Rep. 564. 


But where in a leaſe for years determinable upon lives, the co- Ruſſell o. 
venant was, that the leſſor would upon the death of any of the 8 
appointees (by name) add a new third life upon payment of 2000. 5 
within ſix months; or upon the death of two of them (by name) 
within fix months add two new lives upon payment of 500/.; or 7 
upon the death of all of, them (by name) would, upon payment 
of 1150/1. make a new leaſe or grant for any three new lives to be 
nominated and appointed by the leſſee, his executors, Sc. for the 
like term as was thereby demiſed, at and under the like rent, cove- 
nants, and agreements therein contained Lord Camden was of opi- 
nion, that the leffors were not under any obligation to grant any 
further leaſe than for three new lives only, and that the leſſee was 
not entitled to have any covenants inſerted for any further re- 
newal; the words of 4 covenant not obliging the leſſors to 
grant a new leaſe, but upon the death of ſome, one of the perſons 
named in that leaſe; and they being all dead, no further rene wal 
could be claimed, | 

So, under a covenant in a leaſe for twenty-one years, that the Tritton v. 
leſſor, his executors, Sc. would, at the end and determination F 2 
of the ſaid term of twenty-one years, execute a new leaſe of the Rep. 636. 
demiſed premiſes, for the further term of ſeven years to com- 
mence from the end of the ſaid term of twenty-one years, there- 
by demiſed, ſubject to the ſame rents, and purſuant ta the ſame excep- 
tions, covenants, reſervations, conditions, and agreements in all re- 
ſpefts, as were in and by the then granted indenture of leaſe mentioned 
and expreſſed, in caſe the leſſee, his executors, &c. ſhould deſire 
the ſame; the lefſee, his executors, Ec. - firſt giving twelve 
months notice in writing to the leſſor, his heirs or aſſigns, of his 

or their defiring ſuch further term of years as aforeſaid ; Lord 

Thurlzwe declared the leſſee entitled to a leaſe for ſeven years 

only, it appearing that the leſſee himſelf had put that conſtruction 

upon it.] | 5 | 1 
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6H. 4 1. 
Roll. Abr. 
522. 

(a) But if 
he had not 


— 


Fx Covenant. 
(G) Where the Principal, and all Auxiliary Cove- 
nants ſhall be ſaid to be void and extinguiſhed, 


If a man covenants with tenant for life of an * to find a 
chaplain to ſing, c. every Saturday during the life of the co- 


venantee, if the covenantee ſurr-nders the houſe, and (a) retakes 


an eſtate for years, yet the covenant remains. 


retaken ſuch eſtate, Q. Roll. Abr. 55. 


Mod. 223. 
Boſcawen 
and Herle, 
adjudged, 
2 Mod. 138. 
_ 7 


2 Lev. 26. 

Lucy and 

Levinſton, 

Vent. 175. 

2 Keb. 831. 
S. C. 


Salk. 198. 
pl. 4 · 


Cro. Eliz. 
329. Lee 
2 And. 55, 
8. C. by 
the report 
of which 
it appears, 
that by the 
agreement, 


If A. grants a rent-charge to B. for the life of C. habend. to B. 
his heirs and aſſigns, to the uſe of C., and A. covenants to pay it 
ad uſum C. if the rent is behind, B. may have an action of cove- 
nant againſt A. for though the rent- charge is executed by the ſta- 
tute, and the power of diſtraining, as incident thereto, transferred 
to C. yet the covenant being collateral, is not transferred nor diſ- 
charged, but remains with B. 

If a man hath good title to lands by virtue of a fine, and ſells 
the ſame, and covenants with the vendee, his heirs and aſſigns, 
that he ſhall enjoy againſt him and B. and all claiming under 
them; and after, by an act of parliament, reciting that B. had 
ſettled this eſtate upon C., and that certain perſons had unduly 
procured the ſaid fine from her, it is enacted, That the fine ſhall 
be void, and that every perſon may enter as if no ſuch fine had 
been; and after, one enters, claiming title under C., this is a breach 
of the covenant ;- for the act makes no new. title, but removes 
the obſtruction of the old; and it was ſaid, that doubtleſs B. was 
named in the covenant for this purpoſe, in cafe this fine unduly 
obtained ſhould be avoided. 


As to covenants which are repealed or extinguiſhed by act of 


parliament, the following diverſities are laid down, viz. Where A. 
covenants not to do any act or thing which was lawful to do, and 
an aCt of parliament comes after, and compels him to do it, the 
ſtatute repeals the covenant; fo, if A. covenants to do a thing 
which is lawful, and an act of parliament comes and hinders him 
from doing it, the covenant is repealed ; but if a man covenants 
to do a thing which then was, unlawful, and an act comes and 
makes it lawful to do it, ſuch an act of parliament does not repeal 
the covenant, 5 

If A., being a cuſtom-houſe officer by patent, makes B. his de- 


puty, and covenants, inter alia, to ſurrender the old patent, and 


procure a new one to B. and himſelf before a day, and that if B. 


dies before A., that A. ſhall pay 300 J. to the executors of B., and 
gives bond for the performance thereof; admitting theſe cove- 
nants void by (5) the 5 Ed. 6. cap. 16. the whole bond is void, 
though ſome of the covenants are not void or illegal. 


B. was to pay 600 J., and to allow A. 1001. yearly for this deputation, and adjudged, becauſe the ob- 
ligation is one entire act and deed of the party; & wide 2 And. 207, 208. 3 Co. $2. S. C. cited. 
(5) So, where a ſheriff takes a bond in part againſt 23 H. 6. e. 9., and alſo for a juſt debt, the 
whole bond is void according to the letter of the ſtatute; for a ſtatute is a ſtrict law, but the common 


law divides acc2rGipg to common reaſon; and having made Uthat void which is againſt law, lets = 


time 
make 

himſe! 
Moo- 
ut dijab 


Voi 


Covenants. 


reſt and, Hob. 14. per Cur. Moor, $56. Godb. 213. 10 Co. 100. Latch. 143. Mod. 35. 


Brownl. 282. Vent. 237. Carter, 230. 2 Wilſ. 351. 


— If the principal thing to be performed, as the conveying an 
eſtate, Sc. be void, further covenants which are relative and de- 


pendant thereon are ſo likewiſe. 
BY So, if leſſee for years grants ſo much of the term as ſhall be 
9s to come at the time of his death, and covenants that the leflee 
es ſhall enjoy it, although he gives bond for performance of cove- 


nants, yet the principal thing, viz. the grant, being void for un- 
certainty, (a) both bond and covenants are void likewiſe. 


they are ſeveral deeds, yet they make but one aſſurance, and are but one contract. 
20 H. 6. 293. Bro. Obligation, 6. Dyer, 4. 28. Hob. 168. 


Put where the dean and chapter of Norwich, 8 Eliz. leaſed to 
B. tor ninety-nine years, and after in 42 Eliz. they leaſed to C. 
for three lives, and covenanted to ſave him harmleſs againſt B. if 
he is diſturbed by B. he may have an action of covenant againſt 
the dean and chapter, though the leaſe is void, becauſe the cove- 
nant is for a thing collateral, as that the leſſor is owner, Oe. 


and the covenant was broken immediately upon ſealing the leaſe 
to Es | 


50, where in covenant the plaintiff declared, that the defend- 
ant by his deed did grant, bargain, and ſell to-the plaintiff and 
his heirs, &c. provided that if the grantor paid ſo much money, 
it ſhould be lawful for him to re-enter ; and that he covenanted 
to pay the ſaid money; and the breach aſſigned was the non- 
payment of the money; although it was admitted that nothing 
paſſed by the deed for want of inrolment, yet the covenant in this 
caſe being to pay money, it is a diſtinct, ſeparate, and independent 
covenant z and therefore not material whether any eſtate paſſed 
or not. 


(E) What ſhall be deemed a Breach, or conſtrued 


a good Performance. 


F A. enters into a ſtatute to B., and afterwards B. by his deed 

covenants, that, upon payment of ſuch a ſum at a day to come, 
the ſtatute ſhall be void, and that he will deliver it in, and cauſe it 
to be vacated; if before the day B. ſues execution, A. may. bring 
covenant z and it is no objection, that nevertheleſsB, at the day may 
deliver it in, and cauſe it to be vacated ; for it is an apparent preſent 
breach; for after the ſtatute was ſet a-foot, and had its courſe, 
tragſtit in rem judicatam, and could not be vacated, 


If A. leaſe. to B. for twenty-one years, and covenant at any 
ume during the life of B., (b) upon ſurrender of the old leaſe, to 
make a new leaſe, and after A. leaſe to a ſtranger, he hath diſabled 
bimſelf, and broken his covenant. | : 


Moor, 3e2. Cro. Fliz. 450, Poph. 109. SC adjudged. (5) So, if the leſiee aſſign 
us Cliabies Himſelf to take cenefit of the covenant. Bulit. 22. f 


Vor. II. a” 4 JE 


81 


Sid. 309. 
Yelv. I9s 
Style, 357. 


Lev. 45» 
Caponhurſt 
and Capone 
hurſt, i 
Raym. 27. 
SQ 
(a) For tho? 
4 H. 7. 6. 


Owen, 136. 
Waller and 
the Dean and 
Chapter of 
Norwich, 
Brownl. 27. 
Moor, 877. 
S. C. & wide 
2 Brownl, 
124. 136. 
158., &. 
Salk. 159. 
pl. 5. Lds 
Raym. 388, 
Northcote 
and Under - 
hil, ad- 
Judged, 


Sid. 48. 
Robinſon 
and Amp- 
ton, ad- 
judged. 
Ray m. 23. 
Keb. 103. 
118. S. C. 
The ſame 
aw, in caſg 
of a promiſe. 


Roll. Abr. 448. 


5 Co. 20, 
21. Sir 
Anthony 
Scot and 
Main, 

2 And. 18. 
his old leaſe, 
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82 ” | Covenants, 


Rm. 464. If A., being a common brewer, covenants that B. ſhall have 


Griffith and ſeven parts of his grains made in his brewhouſe for ſeven years; 
Geoland, 


2 Jones, 191. and after A. renders them unfit for the uſe of B., this is a breach, ( 
S. C. adjudged. Skin. 39. pl. 8. If one covenan's to] ave ali the timber upon the ground at the ex- 
piration of a term, and after cuts it down, it is a breach of covenant, though he carry it not away; 
but if a ſtranger cuts it down, it is no breach of covenant. Skin. 40. per Cur. So, if a man 


covenants to deliver a horſe, and he poiſons him, and then delivers him, this is a breach, Skin. 40, 1 
per Cur. 
2 Jones, 195. If two men, upon ſale of their wives lands, covenant that they P: 
8 and their wives have good right to convey lands, and to make af 
adjudged, further aſſurance ; if one of the women is under age, this is a ra 
breach, for ſhe hath not power to convey the eſtate according to an 
5 P * 8 
the covenant. th 


2vent. 213. If the leflor covenants with his leſſee for years, that he quietly 


adjudged. and peaceably ſhall enjoy the land without the impediment or diſ- Sir 
turbance of the leflor, if the leſſor exhibits a bill in Chancery the 
againſt the leſſee, to reſtrain his committing waſte, this is no = 

breach, though the bill be diſmiſſed with coſts, becauſe the ſuit of 

does not relate to his title or poſſeſſion. 11 

4 Leon. 39. If a parſon leaſes his rectory for years, and covenants that the 2 

Thees, leſſee ſhall have and enjoy it during the term, without expulſion, . 

1 or any thing to be done by the leſſor, and after, for not reading N 


years, ten- the articles, he is 1% facto deprived by the ſtatute 13 Elix. c. 


cering rent, and the patron preſents another, who ouſts the leſſce; this is no 
with a con- 


dition of breach, for he was not ouſted by reaſon of any act done by the 
re-entry for leſſor, but for a (a) non-feaſance; and fo it is out of the compals 


non-PAY>- of the covenant. 
ment, leaſes ; 


part for a leſs term, and covenants that his leſſee ſhall enjoy, without impeachment of him, or any 

other, occaſioned by his impediment, means, procurement, or conſent, and after he neglects to pay his 
5 , y 2 bl » 3 a b 8 P 7 

rent, upon which the firſt leſſor enters, &C., us is a breach. Bulit. 182. adjudged., 


Oven, 7. Tenant in tail of a rent purchaſes the land out of which it 

ne iſſues, and makes a feoffment thereof, and covenants that it is free 

Co. Lit] from all former incumbrances; this is a charge, though not in eff, 

389. A. vet in ſuſpence; for if tenant iu tail dies, his iflue may diſtrain, 
and then the covenant is broken. 

Cro. Fliz, If A. be tenant in tail, the reverſion in the king, and A. leaſe 


$17. Mode for years, and covenant that the lefleo {hall evjoy it againſt all 
ruff and ; 


Greenwood, Perſons, and without the interruption of any, except the king, his 

adjudged. heirs and ſucceſſors, kings and queens of England, and the king 
grant his reverſion to B., and A. die without iffue, and B. 
enter, the covenant is broken, for that extends only to the king 
and his ſucceſſors, in which words his patentce is not included. 


Cro. Tac. If A., by the means and procurement of B., by fine conveys 
657 Butler Jonas to B. and his wife, and the heirs of B., and after B. leaſe 


ee e the ſame for years, and covenants that the leſſee ſhall quietly en. 
judged per joy duriag the term, without the diſturbance of him, bis heirs ct 
Tn 3 aſſigns, or of any other perſon, by or through his means, title ot 
239. 8. C. Procurement, and B. dies, and his wife enters, this is a breach, 
adjudged; for ſhe claims by the means of the baron; and therefore it is within 


ab ente 4 nannt 

C hamber- the COV Sand. 
lain, though objected, I/ bis means and procurement, muſt refer to ſubſequent acts. 2 Roll, Rep. 155 
S. C. adjornatur. | 


Covenants, 


(1) Where the Breach ſhall be ſaid to be well 
aligned. | 


F in an action of covenant the plaintiff declares upon a leaſe for Lev. 78. 


twenty-one years to the defendant, and that he covenanted to 323 and 
pay 200. per ann. by equal portions, at Michaelmas and Lady-day, and 701 3 
aſſigns for breach, that he did not pay the rent debit. ad pred. ſepa- venant for 
ralia fefla durante termins; this breach is (a) ſufficiently aſſigned, bot ropair- 


: . | . = I ing, th 
and it ſhall be intended that the rent was not paid at either of 8 oi 


thoſe days. generally al- 

| ; . leged, with- 
out ſhewing in what; 1 Brownl. 23. adjudged, it was helped after verdi& ; ſo, 2 Mod. 176.; and ſeg 
Sir T. Jones, 125., where the covenant was to repair all the pales, except thoſe on the weſt fide ; and 
the breach aſſigned was, in not repairing the pales, contra formam conwentionis, and held good aftet 
verdict, though objected, that the defect might be in the parts excepted The breach aſſigned by 
the plaintiff ſhould ſpecify the particulars, and he may aſſign every poſſible breach, wichin the meaning 
of the covenant, and though he proves only part, he will be entitled to recover. As to the defendant, 
if he means to plead, that he did repair, and if the term is ended, that he yielded vp the premiſes in 


repair, he ſhould purſue the words of the covenant, fully, without regarding the particulars aſſigned by 
the plaintiff, 


If in debt upon an obligation, the condition whereof is of three 


Cro, Eliz. 
parts, 1. That he ſhall ſerve the plaintiff well; 2. That he ſhall $39: Cutie 
duly account; 3. That within three months after notice he ſhall Kr lr 
make ſatisfaction for all loſles ſuſtained by his apprenticeſhip ; the . 
defendant pleads performance ſpecially, and the plaintiff aſſigns 
for breach, that upon account he was found in arrear 601. which 

1 he received and converted to his own uſe, and ſo had not ſerved 
| pay hit the plaintiff well; this is a good replication, without alleging 
notice; for though it might be alleged as a breach of the third 
_ part of the condition, yet the converſion of the money to his own 
nich t uſe, may be alleged as an ill ſervice. 
is free In an action of covenant ſeveral breaches may be aſſigned z oro. Car. 
in efſe otherwiſe, in debt upon an obligation, conditioned to perform 175 +4. 
iſtrain, covenants. ; GO 
But now by the 8 V. 3. cap. 11. it is enacted, © That in (tt is now 
A. leaſe all actions upon any bond or on any penal ſum, for nen-pet- ſettled, that 
inſt all % formance of any covenants or agreements in any indenture, Tom 
ing, Ws « deed, or writing, contained, the plaintiff may aſſign as many Paiste to 
he king e breaches as he ſhall think fit; and the jury, upon trial of ſuch proceed in 
and . action, may aſſeſs not only ſuch damages and coſts of ſuit as e 
the king « have heretofore been uſually done in ſuch caſes, but alfo by the ſta- 
uded. * damages for ſuch of the {aid breaches ſo to be aſſigned, as the tuts in cafes 
conveys « plaintiff, upon the trial of the iſſues, ſhall prove to have been — 
2, leaſe Bi © broken, and that the like judgment ſhall be entered on ſuch of this ſec. 
ictly em Bl © verdict as heretofore hath been uſually done in ſuch like ON 
heirs d “ actions; and if judgment ſhall be given for the plaintifF on a yas 5 25 
„ title c “ demurrer, or by confeſſion, or bil dicit, the plaintiff upon the breach of 
breach, * roll may ſuggeſt as many breaches of the covenants and agree- fach core- 
is Within ments as he ſhall think fit; upon which ſhall iſſue a writ to the 3 


* ſheriff of that county where the action ſhall be brought, to ſum- 
mon a jury to appear before the juſtices or juſtice of aſſiſe, or 
G2; * , 


IL Rep. 155 


recover a 
ſatisfa Tion 


for; and if 


The ge;8nde 
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34 | Covenants, 


ant plead to 6 niſt prius of that county, to inquire of the truth of every one of 


ws _y c thoſe breaches, and to aſſeſs the damages which the plaintiff 
e cauſe go 


to a jury for {Þall have ſuſtained thereby, in which writ it ſhall be command- 


trial, the © ed to the ſaid juſtices, &., that he or they ſhall make a return 
2 _—_ « thereof to the court from whence the ſame ſhall iſſue at the 
E L111 © 


ſuch cauſe, time in ſuch writ mentioned; and in cafe the defendant after 
muſt afſeſs ** ſuch judgment entered, and before any execution executed, ſhall 
damages for cc pay into the court where the action ſhall be brought, to the 


ſuch of the 5 ; Sa 
breaches al. uſe of the plaintiff, or his executors or adminiſtrators, ſuch 


Ggned, as “ damages fo to be aſſeſſed, by reaſon of all or any of the breaches 
8 « of ſuch covenants, together with the coſts of ſuit, a ſtay of ex- 


trial of the © ecution on the ſaid judgment ſhall be entered upon record; or 
ifſues ſhall « if, by reaſon of any execution executed, the plaintiff, or his ex- 
pron © ecutors or adminiſtrators, ſhall be fully paid or.ſatisfied all ſuch 
broken. If „ damages ſo to be aſſeſſed, together with his coſts of ſuit, and 
this be not « all reaſonable charges and expences for executing the ſaid. ex- 
4 ce ecution, the body, lands or goods of the defendant, ſhall be 
now will be © thereupon forthwith diſcharged from the ſaid execution, which 
awarded. 6 ſhall likewiſe be entered upon record; but notwithſtanding in 
my” « each caſe ſuch judgment ſhall remain as a further ſecurity to 


2 Wilf. 377. © anſwer to the plaintiff, and his executors or adminiſtrators, 


Hardy v. „ ſuch damages as ſhall or may be ſuſtained for further breach of 
* « any covenant in the ſame indenture, deed, or writing con- 
Rep. 5. © tained, upon which the plaintiff may have a /crre facias upon 
9 « the ſaid judgment againſt the defendant, or againſt his heir, 
wt | « terre-tenants, or his executors or adminiſtrators, ſuggeſting 
fault, he c other breaches of the ſaid covenants or agreements, and to ſum- 


cannot enter ec mon him or them reſpeCtively to ſhew cauſe why execution ſhall 
up judgment 


farthe whole not be had or awarded upon the ſaid judgment, upon which 
penalty, as é“ there ſhall be like proceeding, as was in the action of debt upon 


4 <a „ © rhe bond or obligation, for aſſeiſing of damages upon trial of 
av 0 GEN. FN g 5 
common “ iſſues joined upon ſuch breaches, or inquiry thereof, upon a 


law. Roles « writ to be awarded in manner as aforeſaid, of ſuch future da- 


ET « mages, colts and charges as aforeſaid, all further proceedings on 


Rep. £38, „the ſaid judgment are again to be ſtayed, and ſo zoties guoties ; 
Goodwin 6e and the defendant, his body, lands, or goods, ſhall be diſcharged 


„ Crowle, c out of execution, as aforeſaid.” 
Cowp. 357. 


Whether an obligee in a bond of this kind may recover damages beyond the amount of the penalty, 
is a point which hath not yet received a final adjudication. See White v. Sealy, Dougl. 49. Brangwin 
v. Perrot, 2 Bl. Rep. 1190. Wilde v. Clarkſon, 6 Term Rep. 303-, that he cannot. But Lord 
Lonſdale v. Church, 2 Term Rep. 388. contr. ] 


9 co. 60, If A. leaſes to B. for years, and covenants that he hath full power 
i Blad- and lawful authority to leaſe, c., and in an action upon this co- 
ſhaw and _ I 8 
Salmon, venant, B. ſays he had (a) not full power and lawful 1 to 
Co. Jac, leaſe, Sc., the breach is well aſſigned, for he hath well purſued 
ee 1 the words of the covenant negative; and what eſtate he had lies 


and that the more in the knowledge of the leſſor than leſſee; and therefore be 
dont ought to ſhew what eſtate he had at the time of making the leaſe, 
mu ew 2 5 
he was feifg that it may appear that he had full power, &c, 


in fee, and then the plaintiff muſt thew a ſpecial title in ſomebody elſe; but the covenant being gene- 
ral, the general aſſignment cf a breach prima facie is good. (a) That he was not lawfully ſeiſed in fes 
ol an indefcalible eſtate. Quo, Jac, 363, & wide Raym. 14, 15. Ry . FE f 
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f = 5 | PEE | | 
F If A. leaſes to B. for years, and B. covenants to repair during Cro. Jac. 
. the term, and at the end of the term to leave the premiſes well re- 71. Han- 
1 paired, in an action upon this covenant, it ma be aſſigned for a 8 
e breach, that he did not leave them well e at the end of the 
er term; and if the defendant pleads, that at the end of the term he () Cio. 
\ll delivered them up well repaired, then if the plaintiff will aſſign a 3961 
15 breach, he ought to ſhew particularly in what part it was not re- * Sed vide 
ch paired, fo that the defendant may give a particular anſwer thereto; dhe laſt note 
es but it was ſaid that in a declaration in covenant, it ſufficeth to _ _ 
1 aſhgn the breach as (a) general as the covenant is. this head, 0 
or In an action of covenant the plaintiff declared that queen Eli- Cro. Jae. Y 
2 zabeth leaſed a meſſuage, c., to the defendant for twenty-one ue, Lo g 
ich years, and that the defendant, his executors and aſſigns, were Strickland; s 
ind thereby bound to repair and leave the premiſes at the end of the adjudged. - F 
er term in good repair, and that the queen granted the reverſion to | 8 
be B., and that B. granted the ſame to the plaintiff; and for not re- 1 
ich pairing, &c.z this a good declaration, though the plaintiff is not 8 
in named aſſignee. | | ps q 
7 to If in an action of covenant the plaintiff declares, whereas by in- Cro. Car. 8 
ors, denture, bearing date, Qc., teſfatum exiſtit, that the plaintiff had one: PRs 5 
h of demiſed to the defendant a meſſuage and garden for two years, — 9 
con- and the defendant, by the ſaid indenture, covenanted not to erect adjedged. i 
1pon any building in the garden, c., and avers in facto, that he did 3 * 9 
heir, erect, Sc., this is a good declaration, though he does not expreſsly Jas 233% l 
ſting lay quod demiſit & convemt ; and it is the (5) uſual courſe in B. R., S. P. ad- x 
ſum- to declare in this manner. | —_— 3 
ſhall Sid. 375. where the plaintiff declares per guoddam ſcriptum per quod teſtatum exiſtit, &e. (b) And fo l 
which are the precedents in B. Cro. Eliz. 195. 2 Roll. Rep. 210, 211. But the uſual method now is to | ol 
declare, that whereas by ſuch an indenture made between, &., at, &c. (with a profert) ſuch a one * 
upon demiſed, &c. ä 8 
al of | 1 
on A If baron and feme being ſeiſed of an houſe, to them and the Cro. Car. nl 
re da- heirs of the baron, leaſe to A., and he covenant with them and 28 N 1 
1g on the heirs and aſſigns of the baron, to repair, &c., and the baron and bee hy Y 
uoties; feme convey the inheritance to B.; in an action upon this cove- Joies, 305. 8 
narged nant, B. may ſhew the whole matter, and conclude guod-aftio ei J. 8 —_ . 1 
accrevitÞ, as aſſignee of the baron, without ſhewing. the death of 5 wr EY i 
- penalty, the feme ; for the eſtate for life being transferred with the fee, it port chereof, Y 
Zrangwin is drowned therein. | the baron 1 
zut Lord : : h was dead, 1 
and the feme and the heir of the baron conveyed, and the ation was brought as aF'gnee of the heir, and wi 
laid that it was no benefit to the leſſee to have the eſtate for life continue, and therefore, &c. 4 
power + This concluſion is not now uſed, unleſs in caſes of debt on penal ſtatutes, &c. But in ſuch actions 1 
this co- of covenant, the uſual concluſion, after ſigning the breach, is, And fo the plaintilF ſays that the defend- = 
x ent (although requeſted, &c.) bath not kept with the plaintiff, the covenant made between ſuch an one 7 
ond to and ſuch an one, but hath therein failed and made default, to the plaintiff's damage of ſo moch; 1 
pur ued Wherefore the plaintiff faith he is injured, and hath ſuſtained damage, &. : 5 | 4 
had lies | | 55 15 1 
fore he If in an action of covenant the plaintiff. declares upon an inden- 2 Mod. 371. 1 
he leaſe, ture, in which the defendant had covenanted that he was ſeiſed in eee ang Kt 
; ce, Sc., and would free the premiſes from all incumbrances, and e ge 1 
ing gens nat the plaintiff ſhould quietly enjoy, and for breach aſſigns an (ej Quad | 
eiſed in ft entry and eviction by a ſtranger, & fic conventionem ſuam (in the 2 3 1 
— ingular number) fregit, this is well end ugh; (r) for conventio off ee I 
| WW 3 namen 4 
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fraftd, all nomen collectivum, and if twenty breaches are aſſigned, the count is 


"one. Hard. % placito quod teneat ei conventionem, 
178.— 


It a breach of covenant is ſufficiently alleged, the plaintiff need not conclude & fic non tenuit conven. 


tionem in hoc, &c., for that js but repetition. Cro. Jac. 298. adjudged. 2 Mod. 229. S. P. adjudged, 
though it is the uſual way. 


ro. Jag. If in an action of covenant the plaintiff declares upon a leaſe in 

9 London, of a meſſuage in D., in com. S., and that the leſſee cove, 

adjudged, * nanted to repair, &c., and aſſigns for a breach, that apud London 
he permitted the houſes to decay, &c. this is naught, becauſe the 
breach is in a matter local, and not tranſitory. 

g Lev. 170. If in an action of covenant the plaintiff declares upon a covenant, 

3 and to find the plaintiff with meat, drink, apparel, and other neceſſa- 


2 judged. Ties, and aſſigns the breach as general as the covenant, viz. that 


3 Mod. 69. he did not find him with meat, drink, apparel, and other neceſſa - 


S. . - * — P 2 . * „ . 
Ce. Jac. ies; this is good, without ſhewing in particular what other things 


486. cent. are neceſſary, and the alia necgſſuria ſhall be intended ſmall things, 
as trimming, waſhing, c., which would be too long to inſert, and 
the breach being aſſigned in the words of the covenant, it is ſuf- 


ficient, | 
Lev.94 80, in debt, upon an obligation conditioned to ſatisfy for- all 
DO and goods that an apprentice ſhall waſte, in his replication, the plain- 


adjudged, tiff aſſigned for breach, that he had waited diver/a bona ad valentian 
(a) Vide ſu- 1001. and adjudged that it was good, without ſhewing in particu- 
oe ES 9. lar, what the goods were ; for (a) the penalty of the obligation 1s to 
Salk: 137. be recovered upon any breach, but ſaid that it would be otherwiſe 


2 1. * So, in covenant, where there is to be a recompence for the damages“. 
aſſigning 


that he had received of divers perſons divers ſums of money, in the whole amounting to a large ſum, 
to wit, the ſym of 1c0 J., and converted the ſame to his own uſe, contrary to the congition, would be 
good. 

Velv. 226, If in debt upon an obligation conditioned to ſave the pu 
Browal. harmleſs from all charges and troubles, by reaſon of the laſt will 
© Bull. 19. of A., or any thing therein mentioned, touching one B., or any 
5. C. & legacy to her given, &c., the defendant pleads non damniſicatus, 
and the plaintiff replies that he paid 60/. to B., for a legacy, 
+ 24. alſo, Sc., this is no good replication; for he ought to ſhew that a 
if ag ſhould legacy of 601. was given her_by the will; for though the will is 
© 2 2 recited in the date, againſt which recital the defendant cannot ſay 
obliged to he made no ſuch will, yet the legacy given to B., is not recited, 
pay the le- but in general; againit which the detendant may take a traverſe . 
Lacy, or paid 

It to avoid a ſuit ? | 

Jones, 218, If A, covenants to permit B., his heirs and aſſigns, to take and 
Symons and enjoy the rents, ifſues and profits of certain lands, and in an action 
Smith, Cro. ; 2 5 5 

Car. 176, of covenant the plaintiff aſſigns for breach, that 4. teok the pro- 
5. O0. & fits, & (b) non permiſit B. to enjoy, &c., this breach is well aſſigu- 
wide Haid. ed, for the taking of the profits by 4. is a ſpecial diſturbance, 


(3) Put non permriſit alone is too general. $ Co. 89, b. 91. b. © wide And. 137. 2 Vent. 27% 

Nod 233. If A. grants a rent to B. and his heirs, for the life of C., to the 

gr. © uſe of C., and covenants with B. ta pay the rent ad opus & uſun 

Cook, Of C., and in an action upon this covenant, B. aſſigns the breach, - 
| | N 
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not paying the rent to him ad opus & iſum of C., this breach is 2 Mod. : 38. 

F : ö 6 * % f . . 1 4 = hk ad- : 
well aſſigned in the words of the covenant, though a (a) negative 3 
pregnant. laid, that if 
it was paid to C., which is a performance in ſubſtance, the defendant ought to have pleaded it. (a) For 
this vide 2 Leon. 197. | 


If in an action of coyenant the plaintiff declares upon 2 charter- 2 Jones, 186. 
party, by which the plaintiff, being maſter of a ſhip, was to pay 3 
two parts of the port- charges, and the factor of the defendant the judged. SY 
other part, and the plaintiff ſhews that he ſailed from L. to C., 
and there paid all the port-charges, viz. two parts for himſelf, and 
the other part for the defendant, and that the defendant had not 
repaid him; this breach is well aſſigned ; for when the plaintiff 
ſays he paid the third part, it ſhall not be intended the defendant 
did, but that the plaintiff was neceſſitated to pay it, or otherwiſe 
his ſhip would have been ſtayed in the port. 

In covenant, which was that the defendant ſhould make out a Carth. 124. 
good title in law and equity, before ſuch a time, to the ſatisfaction Rawline and 
of the plaintiff, his heirs or aſſigns, or to his or their counſel learned anda, 
in the law, the breach was alligned in the very words of the co- (5) Yide 
venant 3 and it was objected, that the coyenant, being in the (5) _ Eliz. 
disjunctive, viz. to ſatisfy the plaintiff or his counſel, he had his 5 133. 
election, and therefore the plaintiff ought to have given notice who Salk. 139. 
his counſel was, before which time the defendant could not ſatisfy . 4. 
him; bat it was reſolved that the breach, being in the very words 
of the covenant, was ſuiſicient;z and if the truth was, that the 
defendant did_not know who the plaintiff's counſel was, he ſhould 
have ſet it forth in pleading. ID 

If an aſſignee of a term has a covenant from the aſſignor, that Salk, 196. 
he ſhall quietly enjoy, free and clear from all taxes, and all arrears a | 

; th and 
of rent, Sc., though there be rent arrear, yet he cannot aſſign this Harriſon, 
as a breach of the covenant; for the rent being arrear, is no da- adjudged. 
mage to him, unleſs he be ſued or charged therewith ; and if paid 
at any time before he is damnified, it is ſufficient for him. 

So, if a counter-bond or covenant be given to ſave harmleſs Salk: 196. 
from a penal bond, after the condition of the obligation be broken, H. 2. fe 
or to ſave harmleſs from a ſingle bill, without a penalty, the coun- 
ter-bond cannot be ſued without a ſpecial damnification. 

But where the counter-bond or covenant is given to ſave harm- Salk. 197. 
leſs from a penal bond, before the condition broken, there, if the N- 3. Fer 
penal ſum be not paid at the day, and ſo the condition not pre- 
ſerved, the party to be ſaved harmleſs does by this become liable 
to the penalty, and fo is damnified, and the counter-bond for- 
feited. \ 

The defendant covenanted to pay ſo much per chaldron for all 5 Mod. 352. 
coals laden either at Newca/tle, or upon the river Tyne, and brought 3 
to London; and the breach aſſigned was, that the coals were laden eg, 
on ſuch a ſhip znfra portum de Tinmouth, viz. at North Shields, and 
brought from thence to London; and on demurrer, the court in- 
clined that the breach was not well aſſigned, for that they could 
not take notice judicially, that Tinmouth is upon the river Tyne, 
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but they gave the plaintiff leave to diſcontinue upon payment 


of coſts. 
Loggin In an action on a covenant to pay money on one of two con- 
Divery, . tingencies, wich ſhall firſt J appen, if the plaintiff ſhew that one 


en. has happened, he need not aver it to be the firſt. 

133. N 

8 32 In a declaration in this ſpecies of action it is not merely unne- 

a. 5* ceſſury, but improper, to ſtate the whole of the deed. 80 much 

| only as will entitle the plaintiff to his action mult be ſhewn z and 

that part need not be literally recited, but may be ſet forth accord- 
ing to its ſubſtance and effect ; though it is uſual and adviſeable 
to 18 as little as may be from the expreſſions in the inſtru- 
ment, | 


| (K) Where the Performance ſhall be ſaid to be well 
ſet forth and pleaded, 


Co. 0 FF a man is bound to perform all the (a) covenants in an inden- 
"ol 55 ture, if they are all in the affirmative, he may plead per form- 
Leon. 136. ance thereof generally. | 


Palm. 70. Lev. 303. S. P. (a) But in debt upon an obligation, conditioned to do ſeveral things in 
the condition mentioned, the defendant cannot plead performance generally, but ought to plead to every 
thing particularly by itſelf. Lev. 303. & wide Sid. 215. Kelw. 95. b. — Qucd conditio nunguam 
injracta fuity is naught. 2 Vent. 156. [See too Sayre v. Minns, Cowp. 578] 


Co. ble, Put to (ö) ſuch as are in the (c) negative, he (d) muſt plead 
OZ. h. — . 7 

Moor, 856. ſpecially, (for a negative cannot be performed,) and to the reſt 

Cro. Eliz. generally, : | 
691. Palm. 70. (5) But if the negative covenants are all void and againſt law, and the affirmative 
good and lawful, he may plead performance generaliy, and the court ſhall take notice that the negative 


- Covenants are void and againſt law. Moor, 8 50. Godb. 212. Hob. 22, 13. (c) Unleſs the nega- 


tive covenant is only in affirmance of the affirmative covenant precedent. Sid. 87. (4) But it is only 
matter of form, and helped upon a general demurter. Cro. Eliz. 232. Leon. 311. &: wide All. 72. 


Style, 63. | 
tl 8 If any of them are in the disjunctive, (e) he muſt ſhew which 
223: % Part he hath performed. | 


S. P. arguendo. Cro. Eliz. 560, Palm. 70. S. P., and if performance generally is pleaded, it is 
naught upon a general demurrer; for that the court cannot teil which part he hath performed. Ci. 
Eliz. 232. Leon. 311. (e) But if the condition of an obligation be to perform the award of J. S, 
and he award the obligor to pay 100 T., or to procure a ſtranger to be bound in 200 J. &c., the detend- 
ant may plead pertornagce generaliy, becauſe one part is void; and it will be intended that he pleads 
erformance of that part which-he was bound to perform, and not the other part. Save 120, 


Co. Lit, If any of them are to be done ( 7 ) of record, the performance 


(f) - o thereof. muſt be ſhewn ſpecially, and it cannot be involved in the 


levy a fine. general pleading, 


Cro. Jac. 560. 2 Roll. Rep. 159. Palm. 70. S. P. adjudged; and the reaſon given, becauſe the re- 


cord ſhall be tried by itielf, and its credit ſhall not be examined by a jury; and perhaps the plaintiff wall 

reply, that all the lands are not compriſed in the fine, or other matiec upon which the fine ihall be ex- 

amined. | 

v F a, If in debt upon an obligation conditioned that the plaintiff ſhall 

als 24, enjoy certain lands (g) diſcharged, or otherwiſe ſaved harm- 

judged. Cro, les (+) from all incumbrances, the defendant pleads that the 
| plainti 


tend 
her! 
turn 
the « 

In 
feolF 


form 


Br 


oblig 


If 
lawſy 
(b) en 
ſtrict 
eſtate 
hewn b 
do, if 0 
appear v 


Heb. c 


But 
Mult { 


Covenants, | 98 


nt plaintiff hath enjoyed the lands diſcharged, and kept indemnified Jac. 363. 
rom all incumbrances; this plea is naught ;z for being in the Winch 9. 


. * * i 3 Arc 
n- alirmative (i) it ought to have been ſhewn (+) how; but if he 20 3 
ne had pleaded in the negative non fuit damniſicatus, it had been other- — 
"7 t the 
8282 2 
to acquit, diſcharge, and ſave harmleſs from ſuch a bond non damnificatus. Leon. 71. But in an 
e- action upon a bond, conditioned to acquit, diſcharge, and ſave harmleſs, a pariſh fiom a baſtard child, 
ch the detendant pleaded non damnifica, and the plaintiff demurred ; and becauſe it did not appear upon the 
whole record, that the pariſh was damnified, it was adjudged for the detendant. 3 Mod. 252. wide 
nd March, 121. But if in debt upon a bond, conditioned to ſave harmleſs F. S. and the mortgaged 
dn premiſes, and to pay the intereſt for the principal ſum, the defendant pleads F. S. non fuit damnificatus 3 
ble tor that the defendant paid the principal money, and all intereſt due at ſuch a day; this is no good plea, 
Be becauſe nom damnificatus goes to the perſon, and not to the premiſes. 2 Mod. 305. adjudged. If 


the condition be to ſave harmleſs the obligee againſt another, von damnificatus is a good plea, Kelw. 80. 
--—- ut if to diſcharge the obligee, it ought to be ſhewn in the affirmative how. Kelw. 80. per 
Frowick. (+) So, if the condition be to fave harmleſs from all bonds entered” into for the obligor, 
exaneravit S indemprem conſervavit is no good plea, without ſhewing how. Cro. Eliz. 216. But that 
hen ei not ſhew from what bond he ſaved him harmleſs ; and per Cro. Eliz. 433. per Gaudy, there is 
a dierfity when the condition is to diſcharge from a particular thing, and when from a multiplicity of 
things; for in the laſt caſe it is ſufficient to plead generally. (i) Cro. Jac. 165. S. P. adjudged. 
All. 72. S. P. adjudged, & wide Cro. Eliz. 477. Cro. Jac. 503.  ,(k) But a man may plead gued 
ex:nerawvit, &. from an arreſt, without ſhewing how, for that it may be done by compoſition, &c. with- 
out deed. Cro. Eliz. 914. adjudged. ——S0, in debt upon a bond, conditioned to perform the award of 
en- J. H., if it is awarded that a ſuit in Chancery, by the defendant againſt the plaintiff, ſhall ceaſe, and 
m- the plaintiff ſhall ſtand acquitted de qudlibet materia in eadem contenta; the defendant may plead guod 

fetir inde guietus, without ſhewing how, or that he in facto diſcharged him; for it was not intended that 
an actual diſcharge ſhould. be given, but that by the arbitrament he ſhould be acquitted, Cro. Jac. 339. 


ell 


ps in Roll. Rep. 8. 2 Bulſt. 93, 94. Otherwile, if the award had been, that he ſhould diſcharge and ſave 
very bim harmieſs from a certain obligaticn. Leon. 71. i 
quam 


In debt upon an obligation, conditioned that the defendant Kelw.gg. b. 
ſhall repair and do other things, and alſo pay his rent every day 
cad of payment, he cannot plead performance generally, but muſt 
rett plead Tpecially. 


Ki But where the condition refers to ſuch a generalty, that by in- Kelw. 9g. b. 
lativ ; 


hs tendment it is paſt the remembrance of man; as if the under- 
nega- ſheritt is bound. to diſcharge his maſter from all accounts and re- 
s only turns of writs within the county, he may plead performance of ' 
* Js the condition generally, | 
ich in debt upon a bond, conditioned that the defendant ſhall en- Kelw. 95. b. 
hic fcolf the plaintiff of all his lands, the defendant mult plead per- 5 e 
11 le lormance ſpecially. | Sid. 215. Latch. 16. 
"obs But if the condition be that (a) a ſtranger ſhall -enfeoff the Kelw. 95. 
5 obligee, a general performance may be pleaded. | (=) m_ 
pleads | Lee and Luttrell, Cro. Jac. 559. 2 Roll. Rep. 159. Palm. 70., it is otherwiſe, 
if the condition of an obligation be to make to the obligee a Kelw.gs. b. 
1ANce lawful eſtate in certain lands, it is ſafe to plead that he hath 4 Ae * 
n the (5) enfeoffed him thereof, which is a lawſul eſtate, though in er ee 
ſtrictneſs it is not neceſſary, becauſe it appears to be a lawful eſtate, in 
the re- eſtate. = = pleading, it 
tiff will = 3 PE muſt be 
1 n by what manner of conveyance it was done. Leon. 72 2 Leon. 39. Godb. 360. 2 Mod. 240. 
do, if che condition be to hew a ſufficient diſcharge of an annuity, in pleading performance it mutt. 
ear what manner of diſcharge it was, that the court may judge whether iuilicient or not. 9 Co. 25, as 
:7 ſhall Hab. 107. 2 Mod. 240. 
harm- But if the condition be to build a ſufficient houſe, the deſendant Kelw. 95. b. 
e Lult ſay that he hath built ſuch an houſe, which is ſuſficient. | 
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90 Covenants, 


Kelw.95. b. In debt upon an obligation conditioned to deliver all evidences 


(s) Butin concerning ſuch lands, the defendant (a) muſt plead that he hath 


Cro. Elis. 


869. pe- delivered ſuch and ſuch charters, which are all the charters con- 


Cur., ah cerning the land. 

Pp 
that he hath delivered all, &c. ; and the contrary, in ſome particular, ought to be ſhewn on the other 
fade. 


Cro, Eliz. In debt upon an obligation, conditioned that the defendant at 

er all times, upon requeſt, ſhould deliver to the plaintiff all the fat 

* , : . . — 

; and tallow of all beaſts which ſhould be killed or dreſſed by the 

215- 334+ : 

Cre. Elis. defendant, his ſervants, or aſſigns, before ſuch a day; the defend- 

e Like ant may plead, that upon every requeſt to him made, he did de- 

1 liver to the plaintiff all the fat and tallow of all beaſts, Wc. with- 
out ſhewing how many beaſts were killed or dreſſed, or what 
quantity of fat he delivered; for when matters tend to infinity 
and multiplicity, whereby the rolls would be incumbered with 
length, the law allows of ſuch general pleading. | 

| gen, $ EL wo N 

Oro. Eliz. In debt upon an obligation, conditioned for the payment of 

3 Gol. viz. 30l. at one day, and 30. at another day, the defend- 

eee ant may plead payment of the 60 /. Jecungum for mam & eff echum con. 

% But ſuch dilionis pred.; for reddendo fingula fingulis, it is as if he had pleaded 

gener the ſeveral payments at the ſeveral (5) days. 

pleading is 

not good, where a certain day of payment is not mentioned in the condition. 2 Bulſt. 267.—In debt 

upon an obligation conditioned to deliver ſuch briefs ſuch a day, the defendant pleads that he delivered 

them ſecundum fermam conditionis præd., and the court inclined to think it bad; but the matter was 

adjourned, Lev. 145. 


Cro, Eliz. If in debt upon an obligation, conditioned that if the obligee 
_ FF ſhall enjoy ſuch lands till the full age of J. S. and if F. S. within 
ood.” one month after his full age, makes an aſſurance thereof to the 
obligee, then, &c. the defendant pleads that J. S. is not yet of 
full age; this plea is not good, without ſhewing the obligee hath 
enjoyed the lands in the mean time; for the condition is in the 
copulative, 1 
Cro. Jace If in debt upon an obligation, conditioned to pay 30 J. to A. B. 
2 * 3 and C. tam cito as they ſhall come to the age of twenty-one years, 
2 Halte the defendant pleads that he paid thoſe ſums tam cito as they came 
and Carpen- of age, this is no good plea; for the (c) time, place, and man- 
ter, Built. ner of performance, ought to be ſhewn in certain; ſo that a cer- 


. 8. P. o * o * 
63 If the tain iſſue might be taken upon it. | 


condition be to ſurrender a copyhold, the defendant muſt not plead generally, that he hath ſurrendered 
it, but muſt ſkew when the court was held, &c. Winch. 11. adjudged. Elf the condition be, that 
the obligee ſhall enjoy an office according to letters patent, the defendant muſt not plead in bac werbaz 
but ſhew the effect of the letters patent, and the enjoy ment accordingly. Hob. 295. 


2 Mod. 33. If in debt upon an obligation, conditioned to perform cove- 
eee nants, one of which was for the payment of money upon the 
adjudged. making of an aſſurance, the defendant pleads that he paid the mo- 
ney ſuch a day, but ſaith not when the aſſurance was made, this is 
naught; for that it ought to appear that the money was immèdi- 

ately paid, purſuant to the covenant. | 
2 Sand.420. In an action of covenant, the plaintiff declared that his father 
ee was ſeiſed in fee of a meſſuage, and leaſed to the defendant for 
twenty- 
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Covenants, | 91 


twenty-one years, and that the defendant covenanted to repair, 
ſupport, and amend the ſame, during the term, and that his fa- 
ther died, Sc. and that the meſſuage was fataliter dirut. & ruinof., 
and the defendant pleaded, that before the houſe was ruinous, 
Sc. he aſſigned to J. S. and that after the houſe was burnt, quod= 
que in convenienti tempore poſt deſtructionem domus pred., and before 
the action brought, meſſuag. pred. cum pertinentiis ſufficienter rr. 
edificat., &c. fuit, & adhuc in bond reparatione ſufficienter exiſtit. 
Adjudged, upon a ſpecial demurrer, that this plea was naught; 
becauſe it was not ſhewn by whom it was rebuilt; though it was 
objected, that (a) it was not material by whom it was rebuilt z and (a) 1 Ven. 
if by a ſtranger, it could not be built again by the defendant ; and 3 oh 
he having aſhgned all his intereſt before, it lay not in his notice . 
by whom it was built; but that it could not be preſumed to be 
built by the plaintiff; for that he could not intermeddle with the 
poſſeſſion during the term; but by the report, it being alleged 
that the plaintiff had rebuilt it at his own charge, Hale refuſed to 
hear the reaſons, and gugſi in a paſſion, without conſidering the 
matter in law, gave judgment for the plaintiff. | 
In debt on a bond, for performance of covenants in an inden- Carth. g, $. 


ture, the defendant cannot plead performance generally, without Seems to bs 


ſetting forth the indenture. hg ut 


not plead performance, without ſhewing it. All. 72. . Venf. 37. Sid. 50. Mod, 266, Where 
he ſwears he never had part thereof, or hath loſt it. Sand. 8, 9. Cro, Jac. 429. 


In covenant by an aſſignee of a leaſe, againſt the aſſignor, who Skin. 397. 
covenanted to-indemnify the aſſignee from all rent arrear, Ge. the H.. 
breach aſſigned was in the non-payment of the rent; to which Har oy 
the defendant pleaded as to part, payment to the leſſor; and as 4 Mod. 
to the other part, that he left money with the plaintiff e4 inten- _ _ 
tione quod ſolveret to the leſſor; though it was objected, no iſſue Judge, 
could be taken on his intention, yet the court (Holt, C. J. com 
tra) inclined the plea was good, but held clearly that if it had 
been reliquit ad ſolvendum, it had been good, and that non religuit 
modo & forma, had been a good traverſe. 

[On a covenant “ to permit the plaintiff in the laſt year of the Hughes v. 
term to ſow clover among the barley and oats ſown by the de- Richman, 
fendant,“ the breach afligned was, „that the defendant ſowed W 
barley and oats 4vithout giving notice to the plaintiff;” to which the 
detendant pleaded, “that he did not prevent the plaintiff from 
E as much clover as he thought fit; and adjudged a good 
plea.) 5 5 


(L) What may be pleaded in Bar to the Action. 


IN an action of covenant for non-payment of rent, the defendant = Brownl, 


cannot plead levied by diftreſs, for that is a confeſſion it was not — Har 
paid at the day; for it could not be diſtrained for till after the day; — Ae own 
but it was agreed, that the covenant alters not the nature of the 


rent; but that nothing behind, or payment at the day, is a good plea. 
LC | | In 


Fa 


j 


. 
— * 
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2 Lev. 79. In debt upon an obligation, conditioned that if a ſhip that 
eee _ was going ſuch a voyage ſhould return, (the perils of the ſea ex- 
ton. cepted, ) the defendant ſhould pay ſo much; but if the ſhip ſhould 


be loſt, nothing, &c. the defendant pleaded, that the ſhip did go 
on her voyage, and, in her return, ſuch a day amiſſa fuit ; arid it 
was adjudged a good plea, though it was not ſaid quod amiſſa fuit 
fericulo maris; and ſhe might be loſt by the defendant's own 
default; for the plea is in the laſt part of the words of the con- 
dition, which makes the bond void, as well as if the ſhip had re- 
turned, &c. | 
(a)Lev.152. It has been adjudged, that to avoid circuity of action where 
2 and there are reciprocal covenants in the ſame deed, one cove- 
* nant may be pleaded in bar to another; as (a) in an inden- 
ture of a leaſe for years, where the covenant was that the 
leſſee might ſubduct for charges, and he pleaded this cove- 
nant in bar to an action of debt for the rent, it was holden 
good. | - 
2 Mod. 39. But in 2 Med. 3og. it is ſaid, that reciprocal covenants cannot 
OE. be pleaded one in bar of another, and that in the aſligning of a 
— Ugb- breach of covenant it is not neceflary to aver pertormance on the 


tred's caſe. plaintiff's fide. 
Cro. Jac. 
645. 3 Keb. 352. 3 Lev.41, 42. Show. 391. Comb. 265. 


Sand. 319. As, where a writing was drawn in theſe words, 1 is agreed that 
N A. ſhall pay to B. 1701. for his land and houſe, &c. the money to be 
Lev. 274. paid before Midſummer. In witneſs, & c. It was ſealed by both 
Sid. 423. parties. The money not being paid at the day, [B. brings an action 
e 13. of debt upon the bill, but makes no averment in his declaration 
S. C. that he had conveyed the land, or tendered any conveyance of it; 
it was holden to be well brought notwithſtanding, for both par- 
ties ſealed the deed; and if the plaintiff had not conveyed the 
land to the defendant, he might have had an action againſt the plain- 
tiff on the agreement contained in the deed, and ſo each party 
had mutual remedy againſt the other: but it might have been 
otherwiſe, if the ſpecialty had been the words of the defendant 
only, and not the words of both parties by way of agreement, as 

in the caſe ſtated.] | 
Hil. 20 and 80, in an action of covenant the caſe was, A. covenants with 
F ang B. to make him a good leaſe of bis land and his ſheep, and that 
Ln ad- B. ſhould have fire-wood upon his land, and B. covenants to pay 
judged. one half year's rent at Michaelmas following; in an action of co- 
venant for this rent, B. pleads, that A. refuſed to leaſe the land 
before Michaelmas ; & per totam curiam, The plaintiff muſt have 


judgment; for B. has his remedy upon the covenant of 4. 


ont v. [Unliquidated damages ariſing from a reciprocal breach of co- 
trickland , 

Cop. 6 Venant, cannot be pleaded by way of / r-. . 4 
Turner v. But where the covenants are dependent, no action will lie by 
Goodwin, 


geg. dhe one party againſt the other, unleſs he have performed, or of- 
100. 2 Bar. fered to perform his covenant; the performance of the one being 


nard. 308. a condition precedent to the performance of the other: therefore, 
Jones v. where 


I have 


of co- 


lie by 

or of- 

e being 

>refore, 

where 
8 
*% 


Courts, and their Jurisdiftion' in general. 


where two acts are to be done at the ſame time, neither party Barkley, 


can maintain an aCtion without ſhewing a performance, 


to perform on his part.] 


conſideration on each fide, they are mutually precedent conditions. 
273 · Duke of St. Alban's v. Shore, id. 270. 
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Dougl. 684. 
or offer Kingſton v. 


Preſton, 
id. 689. Goodiſſon v. Nunn, 4 Term Rep. 761. And W mutual covenants go to the whole of the 


Boone v. Eyre, cited in 1 H. Bl. 


But if there be a covenant, that an obligee ſhall not put the 22 64. 
bond in ſuit at any time, ſuch covenant is pleadable in bar as a re- Per Cure 


leaſe, becauſe in effect it is ſo; 


but where the covenant is that it 


ſhall not be put in ſuit for a certain time limited in the deed, this 
is only a covenant z and for breach thereof an action is maintain- 


able, but is not pleadable in bar to the bond. 


[Accord with ſatisfafion by deed, is a good plea in diſcharge of Robards v. 
covenant, as well before breach as after; becauſe it is an action Stoker, 
merely perſonal ; in which only damages ſhall be recovered, and 


it enures as a releaſe of the covenant. 


Palm. 110. 


In Ruſſell 
v. Ruſſell, 
3 Lev. . it is ſaid to be no bie, unleſs executed on both parts. 


So, accord with ſati faction by FR? made 8 che breach, is a Co. Entr. 


good. plea, the defendant alleging that the terms of the agreement 17. Rn 
ever, a va- 

riation, by 

parol, of the terms of an agreement under ſeal, can avail neither plaintiff nor defendant at law, though 
ſuch new diſpenſation may be a ground for reſorting to a court of equity. Littler v. Holland, 3 Term 


were duly complied with on his part.] 


Rep. 590. 


courts, and their J urtsdictton in 


general. 


Fon the better underſtanding of the nature and juriſdiction 
of courts, it may be neceſſary to premiſe ſome conſiderations 
concerning them in general, before each particular court comes 


to be treated of; and this I ſhall do by conſidering, 


(A) The Nature and Original of our Courts, and 


by what Authority conſtituted, 


(B) Of the Judges and Perſons exercifinſ a Ju- 


riſdiction. 


(C) What determines their Juriſdiction and Au- 


thority. 


(D) Of 
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94 Courts, and their Jurisdittion in general. k 


(D) Of their Diviſion, and the Subordination of 
one Court to another: And herein, 


1. In general, of the ſeveral Kinds of Courts which exerciſe 
a Juriſdiction. 
2. Of ſuch as are of Record or not. 


3. How inferior Courts muſt claim their Juriſdiction; and 
herein of Pleading to the Juriſdiction, and demanding 
Conuſance. 


x 4. Where it muſt appear that inferior Courts have a Juriſ- 
diction. | 


(E) What is incidental to all Courts in general. 


9 
; 


U 


(A) Of the Nature and Original of our Courts, 
and by what Authority conſtituted. 


Lamb, | ba the Saxon times, the Wittingbam Mote * was the chief court 
ed ey of the kingdom, where all matters both civil and criminal, and 
Mirorr, c. 5. alſo relating to the revenue, were debated and determined; but 
$1. for civil and criminal matters, it was only a court in the firſt in- 
bes ogy: ſtance, for facts ariſing within the county where it ſate; but by 
e way of appeal from the injuſtice of other courts, it heard and de- 


met. See termined cauſes from all other counties. ö 


Squire on ; | 
the Angle-Saxon Government, 165. 
Lamb. To this court were ſummoned the earls of each county, and 


Arch. 239- the lords of each lcet, and likewiſe repreſentatives of towns, who 
were choſen by the burgeſſes of the town, who appeared on the 
king's ſummons, which iflued once a year at leaſt ; and here new 
laws were enacted, or old ones repealed, after the manner of our 


parliaments. ; 
Maddox, But William the Conqueror cauſed the ſtates to recognize him, 
8 and fearing that theſe parliaments, conſiſting of Engliſhmen, might 


prove dangerous, he eſtabliſhed a conſtant court in his own hall, 
made up of the officers of his palace, and they tranſacted the 
buſineſs both criminal and civil, and likewiſe the matters of the 
revenue; and as they ſate in the hall, they were a court criminal, 
and when up the ſtairs, a court of revenue ; the civil pleas they 

| heard in either court, | | 

Maddox, The court conſiſted, 1. Of the Juſticiar, who preſided, and 

Oy was called Capitalis Fuſticiarius totius Anglie, and chiefly deter- 
mined all pleas civil and criminal, and was alſo the chief officer 
of ſtate. 2. The chancellor who formed all patents, and put 


the ſeal to them, and had the cuſtody thereof, both for writs and 
8 patents. 


Courts, and their Jurisdiction in general, 


patents. 3- The treaſurer, before whom all accounts were chiefly 


audited ;z and he it was that preſided in matters relating to the re- 


venue. 4. The conſtable and marſhal, to whom all matters of 
honour and of war and peace were referred, to determine accord- 
ing to the law of nations and of arms. 5. The ſeneſchal or 
ſteward, and. marſhal, who determined the quarrels and diſputes 
between the king's menial ſervants; the marſhal was alſo to keep 
the priſoners, and take care that no indecency was committed in 
the king's houſe. 6. The chamberlain, who was to count the 
king's money as it came in, and iſſued out of the treaſury. 

This was the ſovereign court of the kingdom, where juſtice 
was adminiſtered, and where all matters of the higheſt moment 
were tranſacted by the king himſelf and theſe officers ; yet, in 
ſome caſes, of great importance, as upon the levying of a new war, 
or railing an efcuage, moſt of the great perſons that held in capite 
were called, and then it was termed the commune concilium regni, 
or the parliament ; to which afterwards the repreſentatives of bo- 
roughs that held in capite were called. | | 

Towards the Norman period, the power of the juſticiar became 
formidable, and in the barons' war was turned againſt the king; 
the king alſo found, that the barons who held large diſtricts, were 
likely to grow more and more troubleſome to the crown; for 
though in the Conqueror's time, and for ſome reigns after the 
conquelt, they were kept in very good ſubjection, the Norman 
and Engliſh barons being a balance for each other; yet time wear- 
ing away the diſtinction, and the Nermans growing up Engliſh, 
they became fond of thoſe liberties and privileges that the Zng/i/b 
had enjoyed in the Saxon times; hence it was neceſſary to intro- 
duce a new policy, and hence the original of our courts, as we 
have them at this day in WWe/tminſter-hall. 

To give countenance to this new erection and diviſion of courts, 
(which was completed by E. 1.) as alſo that it might ſtill be ſeen, 
that all juſtice lowed from the king, the king himſelf (a) ſat in 
perſon in the court of (b) King's Bench; and hence the power of 
this court, which it {till retains, ,of exerciſing a ſuperintendency 
over other juriſdictions z but though the king was ſometimes pre- 
ſent, yet the chief juſtice gave the rule, that the king might not 
decide in his own cauſe. 


Ed. 4. * and Rich. 3. Þ fat there in perſon. How. Med. Hiſt. Ang. 131. f 136. 
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Maddox, 


Maddox, 
c. 19. 

fol. 21. 

and 135. 
Roll. Abr. 
O4., & wide 
2 Inſt, 24, 


25. | 
(a) Speed. 
52:, Roll. 
Abr. 535. 
(6) Is till 


ſuppoſed to have always the king himſelf in perſon fitting in it. Dyer, 187. pl. 6. Maddox, 543» 


Crompton of Courts, 78. — And hence every proceſs in the King's Bench is made returnable before the 


king himſelf. 28 Al. pl. 52. 


But however this regulation might have been begun, or however 
it might have been formerly, as to the king's fitting and determin- 
ing in cauſes, it ſeems now agreed, that our kings having dele- 
gated their whole judicial power to the judges of their ſeveral 
courts, thoſe judges, by the long, conſtant, and uninterrupted uſage 
of many ages, have now gained a known and ſtated juriſdiction, 
culated by certain and eſtabliſh:d rules, which our kings 
— cannot make any alteration in without an act of par- 
lament. | 


But 


2 Inſt. 73. 
2 Hawk. 
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96 Courts, and their Turisdiction in general. 


e. But as the king is the fountain of juſtice, and the ſupreme 


. magiſtrate of the kingdom, intruſted with the whole executive 
P. C. 2. power of the law, no court whatſoever can claim (a) any ju- 
(a) There. riſdiction, unleſs it ſome way or other derive it from the 


fore if an 
ordinary crown. 


certify, or try baſtardy, without a writ from the king's temporal courts, it is void; for the ſpiritual 
zuriſdiction within theſe kingdoms is derived from the king, and muſt be exerciſed in the manner the 
King has appointed. Roll. Abr. 361. 


6 H. 7. 4. b. But it is clearly agreed, that the king cannot give any addition 
4 od. of juriſdiction to an ancient court, but that all ſuch courts muſt 
127. be holden in ſuch manner, and proceed by ſuch rules, and in ſuch 
6 Jo. 17. b. caſes only as their known uſage has limited and preſcribed ;z and 
18 0 hence it followeth, that the court of King's Bench cannot be au- 
thorized to determine a mere real action between ſubject and 
ſubject; ſo neither can the court of Common Pleas, to inquire of 
treaſon or felony, | 
4 Inſt. 87. And it is ſaid, that the king is ſo far reſtrained by the ancient 
hrt the forms, in all caſes of this nature, that his grant of a (5) judicial 
king cannot Office for life, which has been accuſtomed to be grafited only at 


grant a mere will, is void. 

ſpiritual ju- | 
riſdiction, as to ordain, inſtitute, &c., to a lay perſon, nor can he exerciſe them himſelf ; but muſt 
adminiſter thoſe Jaws by bithops, as he does the common law by judges. Vide Cro. Eliz. 259. 314. 


4 Aff. 5. Alſo, commiſſions to ſeize the goods, and impriſon the bodies 
Pro Com- of all perſons who ſhall be notoriouſly ſuſpected of felonies and 
miſſion, 3. A 3 ; s 

15, 16, treſpaſſes, without any indictment or other legal proceſs againſt 


12 Co. 30, them, are illegal and void. 

31. 2 Intt. ; : x 

478. A commiſſion under the great ſeal to take . N., a notorious robber, and to ſeize his lands and 
goods, illegal. 2 Inſt, 54. 


And it is ſaid, that the king cannot grant any new commiſſion 
whatſoever that is not warranted by ancient precedents, however 
zeceſſary it may ſeem, and conducive to the publick good; and, 
(c) 4 Inft. therefore, (c) commiſſions to aſſay weights and meaſures, being of 
ee 2 + $4. new invention, were condemned by parliament ; and it is 
(d) 2 Inſt, (d) ſaid, that the king could not authorize perſons to take care 
478. of rivers, and the fiſhery therein, according to the method pre- 

ſcribed by the ſtatute of In. 2. cab. 47. before the making of 


that ſtatute, ; 


(B) Of the Judges, and Perſons exerciſing a 


Juriſdiction. 
4 Toft. 70, HE king himſelf, though he be intruſted with the whole 
ee "gy executive power of the law, eannot fit in judgment in 
a any court, but his juſtice, and the laws, muſt be adminiſtered ac 


S. b. C. 54. cording to the power committed to and diſtributed among his ſee 
Dalt. ©. 1. yeral courts of juſtice. 
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Courts, and their Jurisdiction in general. 


All judges muſt derive their authority from the crown, b ſome 


commiſſion warranted by law: the judges of Weſtminſter ate 
(all except the Chief Juſtice of the King's Bench (a), who is 
created by writ) appointed by patent, and formerly held their 


places only during the king's pleaſure ; (5) but now for the greater 
ſecurity of the liberty of the ſubject, by the 12 F 13 W. 3. c. 2. 


their commiſſions are to be guamdiu ſe bene geſſerint ; but upon 
the addreſs of both houſes of parliament, it may be lawful to re- 
move them. | 


to capitalis juſticiarius. Thid. 
Sir E. Coke's time, guamdiu ſe bene geſſerint. Id. 117. ] 


And by the 27 H. 8. cap. 24. it is enacted, © That no perſon or 
e perſons of what eſtate, degree, or condition ſoever they be, ſhall 
« have any power or authority to make any juſtices of eyre, juſtices 
te of aſſiſe, juſtices of peace, or juſtices of gaol-delivery, but that 
« all ſuch officers and miniſters ſhall be made by letters patent 
« under the king's great ſeal, in the name, and by the authority of 
« the king's highneſs, in all ſhires, counties palatine, Wales, &c., 
« or any other his dominions, c., any grants, uſages, allowance, 
« or act of parliament to the contrary notwithſtanding.” C 

As all judges muſt derive their authority from the crown, by 
ſome commiſſion warranted by law, they muſt alſo exerciſe it in a 
legal manner, and hold their courts in their proper perſons, for 
they cannot act by (c) deputy, nor any way transſer their power to 
another, as the judges of eccleſiaſtical courts may. : 


recorder of a town, unleſs the cuſtom allows, cannot make a deputy; for this is a ju 


Vide Ray m. 88, Lev. 125. Keb. 538. 639. 659., and the title Offce and Officers. 


But it ſeems, that, regularly, where there are divers judges of a 
court of record, the act of any one of them is effeCtual, eſpecially 
if their commiſſion do not expreſsly require more. 


The judges are bound by oath to determine according to the 
known laws and antient cuſtoms of the realm; and their rule herein 
mult be the judicial deciſions and reſolutions of great numbers of 
learned, wiſe and upright judges, upon variety of particular facts 
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4 Iaſt. 74, 
75. (a) He 
was ancient - 
ly made by 
patent alſo: 
the altera 
tion took 
place under 
E. 1+, when 
his title was 
changed 
from ſummus 


(5) The chief and other barons of the Exchequer were created in 


Bro. Judges, 
11. 

Latch. 7. 
Cro. Car. 
259. Cro. 
Eliz. 314. 
(e) That a 


dicial office. 


2 Hawk, 
P. C. 3. 
and vide the 


authorities there cited. 
Vide the ſta- 


tutes 18 E. 
3. Co 1. 
20 E. Jo» 


C. I, 2s 


and caſes, and not their own arbitrary will and pleaſure, or that of 4 Ow 88, 


their prince, | 
But though they are to judge according to the ſettled and eſta- 


ſucceſſions of ages, yet are they freed from all proſecutions for any 


Dalt. 13. 


; S. P.. 173. 
bliſhed rules and antient cuſtoms of the nation, approved for many Y. 24+ 


12 E. 4. 18. 


21 E. 4. 


thing done by them in court, which appears to have been an (4) 67. a. 


error of their judgment. 


Salk. 397» 


4) But 


where for wilful corruption they have been complained of in the ſtar- chamber, vide Vaugh. 139. And 


may ſtill be called to an account in parliament. Hawk. P. C. c. 72. 96. 12 Co. 24. 


Nor is a judge, conſtituted by the king, and thereby ſtampt with Vaugh. 138, 


his approbation, and to whom alone it belongs to judge of his '39- 


fitneſs, to be reflected on, cenſured, defamed, or vilifed with re- 


ſpect to his ability, parts, fitneſs for his place, &c.; for, if this 


were allowed, it would be impoſſible to keep in the people that 
Vor, II. | | H veneration 
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98 Courts, and their Jurisdiftion in general. | 


veneration of their perſons, and ſubmiſſion to their judgments, 
without which it is impoſſible to execute the laws with vigour and 
ſucceſs; and hence all ſcandalous reflections on the judges of 
Weſtminſter-Hall, are within the ſtatute of fcandalum magnatum. 
2H. 6.19 No perſon can be a judge in his (a) own cauſe, but the chief 
b. 2 Reb. juſtice of the Common Picas may bring an action in that court, 
Salk 8. but then the entry mull be ſpecial, viz. placita corum Fohanne Blen- 
(a) The cow milite, Ec, | 8 | 
Ma or «f 3 ; | 
Heref.1d was la'd by the heels, for fitting in judgment in a cauſe where he himſelf was leſſor of the 
pia.ntiff in ejectment, theugh he by the charter was ſo judge of the court. Salk. 396. : 


1H 7 2. No judge of any court of record is compellable to deliver his 
Sg opinion before-hand, in relation to any queſtion which may after- 
Rep. 389. Wards come judicially before him. ; 
See 12 C. a. By the 33 H. 8. cap. 24. it is enacted, “That no juſtice, nor 
fs 9 « other man learned in the laws of this realm, ſhall uſe nor exer- 
Judges are © Ciſe the office of juſtice of aſſiſe, within any county where the 
ei ab ed to # ſaid juſtice was born, or doth inhabit, on pain of 100/. Cc, 
ac as judges ec provided the ſaid act ſhall not extend to any perſon who ſhall 
ns. cans &« be clerk of aſſizes, and affociate to any juſtice of aſſiſe; nor to 
gaol-delive- 4c any mayor, ſheriff, recorder, ſteward, bailiff, ſuitor, or other 
xy in their « officer, being born, or dwelling within any city, borough, or 
ties, which „ town within this realm of England, &c., nor to juſtices of 
they were © either bench, for taking, hearing, or determining aſſiſes in the 
— « one bench or the other; nor to the juftices, juſtice clerks, or 
f. 3 R. 2. © clerk of aſſiſes in the dutchy and county palatine of Lancaſler,” 
c. 2+] | 


. 


(C) What determines their Juriſdiction and 
Authority. 


And. 44. 1. has been determined, that at common law the patents of the 
Dyer, 165. 1 judges, (5) ſheriffs, eſcheators, commiſſioners of oyer and ter miner, 
n gaol-delivery, and of the peace, and of the attorney-general, are 
1, 2. N. determined by the death of the king, in whoſe name they are 


Bendl. 79- made. But fee infra. 


(4) But the f : ; 
office of a ſheiiff, in ſuch places where he is choſen by a corporation, having by its charter the inhe- 
ritance of the office, does not determine by the demiſe of the king. 7 Co. 30. b. Nor the autho- 


rity of a coroner or verderor. Dalſ. 1 5. Dyer, 165. 2 Inſt. 195. 1 Lev. 120. Nor does any 
corporation officer, who by the charter is inveſted with judicial authority, loſe it by ſuch demiſe. 
2 Hawk. P. C. 3. 


But to prevent the diſorders and other inconveniencies which maſ 
happen upon the death of a king, from the want of perſons armed 
with competent authority to execute the laws before the fucceſſot 
can have time to appoint others; by the 7 & 8 V. & M. cap. 27. 
it is enacted, © That no commiſſion either civil or military ſhall 
&« ceaſe, determine, or be void, by reaſon of the death and demile 
« of his ſaid late majeſty, or of any of his heirs or ſucceſſors, kings 
« or queens of this realm; but that every ſuch commiſſion ſhall 
c be, continue, and remain in full force and virtue for the ſpace 

; : 66 
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Courts, and their Jurisdiſtion in general, 

of ſix months next after any ſuch death or demiſe, unleſs in the 
mean time ſuperſeded, determined, or made void by the next 
and immediate ſucceſſor, to whom the imperial crown of this 
realm, according to the act of ſettlement in the ſaid ſtatute- 
before mentioned, 1s limited and appointed to go, remain, or 
deſcend.” | 1 Shs 
And by the 1 Ann. cap. 8. it is further enacted, © That no pa- 
tent or grant of any office or employment either civil or mili- 
tary, hereafter to be made, ſhall ceaſe, determine, or be void, by 
reaſon of the death or demiſe of any king or queen of this 
realm; but that every ſuch patent or grant ſhall be, continue, 


1 


1 


and remain in full force for ſix months next after any ſuch death 


or demiſe, unleſs in the mean time ſuperſeded, determined, or 
made void by the next immediate ſueceſſor, to whom the crown 
is limited and appointed to go, remain, or deſcend.” 

And it is further enacted by the ſame act, “That no commiſ- 
fion of aſſiſe, oer and terminer, general gaol-delivery, or of 
aſſociation, writ of admittance, writ of / non omnes, writ of aſſiſt- 
ance, or commiſſion of the peace, ſhall be determined by the 
death of any king or queen of this realm; but every ſuch com- 
miſſion and writ ſhall be and continue in full force for fx 
months next enſuing, notwithſtanding ſuch demiſe, unleſs ſu- 
perſeded or determined by the next ſucceſſor; and alſo no ori- 
ginal writ, writ of af prius, commiſſion, proceſs, or proceedings 
whatſoever, in, or iſſuing out of any court of equity, nor any 
proceſs or proceedings upon any office or inquiſition z nor any 
writ of certiorari, or habeas corpus in any matter or cauſe, either 
criminal or civil; nor any writ of attachment, or proceſs for 
contempt, &c., ſhall be determined, abated, or diſcontinued by 
the demiſe of any king or queen of this realm ; but every ſuch 
writ, &c., ſhall remain in full force, to be proceeded upon as if 
ſuch king or queen had lived“.“ 

If a judge of the Common Pleas is made a judge of the King's 


Bench, by this the inferior authority is determined; for it would 
be impertinent for him to reverſe his own judgment, which other- 


wiſe he might do upon a writ of error. 


The authority of juſtices in eyre, oyer and Zerminer, Qc., is (a) 


determined by () the King's Bench fitting in the ſame county. 


(e) Their authority, how ſuſpended by writ of ſuperſedeas, which is grantable on proof that their com- 
miſſion was unduly obtained, wide Reg. 124, 125. 12 Aff. at. 4 Inſt. 163. H. P. C. 162. (6) Whe« 


ther they havs notice thereof or not. 4 Inſt. 73. But qu. 21 H. 7. 29. b. 
aith that it is not determined, unleſs 
ke 2 Hawk. P. E. 3. 8 11.4 


Commiſſion, 14. 


If a commiſſion is made to judges of aſſiſe, and after the king 


makes other judges of aſſiſe in the ſame county, (c) by this the 
irſt commiſſion is not determined, but they may proceed there- 
upon (d) till notice of the ſecond ; and they are not bound to take and notice 
notice of a proclamation thereof in the county, 
not provided that any ſuch proclamation thereof ſhould be made. 
firſt is determined, .and what ſhall be ſufficient notice, vide Leon. 270. Godb. 105. 34 Aſſ. 8. Bro. 


4 Inſt. 165. Dyer, 355 p. 36, ——And yet 
the Proccegings ſhall not be diſcontinued, wide the fatutes of 11 H. 6. c. 6. and 1 E. C. c. 7., and 2 Hawk, 


for the law hath 


Moor, 126. pl. 333. H. P. C. 152. 


H 2 


* And now 
by the ſtat. 
1 Geo. 3. 
c. 23+, the 
judges are 
to continue 
during good 
behaviour, 
notwithe 
ſtanding the 
demiſe of 
the crown. 
Dyer, 159. 
Cro. Car. 
123. 8. U. 
cited, and 
agreed. 


Dyer, 159. 


4 laſt, 73. 
9 Co. 118. 


Bro. Commiſſion, 10., 
proclamation is made of the coming of the King's Bench. But 


Kelw. 116, 
(c) But 
where, by 
the iſſuing 


of the ſe. 


cond com- 
milhon, the 


P. C. 


100 Courts, and their Jurisdittion in general. 
P. C. c. 5. C12. (4) The old ſheriff may act till the new patent is ſhewn him, ſo that he may have notice 
of his diſcharge. Cro. Eliz. 12. 440. Moor, 186. pl. 353. 4 Inft. 165. S. P. cont, But juſtices 


of the peace left out of the new commiſſion, muſt take notice thereof after publication of the new 
Commiſſion at the next ſeſſions. Moor, 187. 4 Inſt. 165. S. P. | | 


Crom. Jur. If the juſtices hold a ſeſſion without adjourning it, and the 
ens commiſſion hath no time limited for its continuance, as where it is 
4 Inft. 65. appointed pro hdc vice only, their authority is determined; but if 
Dalſ. 24. the commiſſion be granted for a certain time, or guamdiu nobis pla- 
3 —4 cuerit, as it does not neceſſarily require any adjournment, if the 

court holden by virtue of ſuch commiſſion break up without any 

adjournment, or upon a void one, as being made without the con- 


ſent of the majority of the commiſſioners; yet it may be holden 


| again ona new ſummons. | 
(s) Bro. It was (a) formerly holden, that by the juſtice's acceptance of 
ee 2. any new name of dignity, the commiſſion was determined; but 


(5) tutit this is remedied by 1 E. 6. cap. 7. by which it is enacted, „“ That 
Eath been « if any perſon, being in any of the king's commiſſions whatſo- 
herben re “ ever, ſhall fortune to be made or created duke, archbiſhop, 
dignity of marquis, earl, viſcount, baron, biſhop, (5) knight, juſtice of the 
a baronet, © one bench or of the other, or ſerjeant at law, or (c) ſheriff, yes 
eee tt that notwithſtanding he ſhall remain commiſſioner, &c.” 


ſince that ſtatute, be within the equity of it. Cro. Car. 104. Lit. Rep. 81. (c) But now by the 
1 Ma. c. 8. No perſon being ſheriff, ſhall exerciſe the office of juſtice of the peace. 


« By the 2& 3 Ph. & M. cap. 18. a new commiſſion of the 
tc peace, or gaol-delivery for the county, &c., ſhall not ſuperſede 
« a former commiſſion for a city or town corporate being no 
& county.” | 


LA 
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N 7 | H 
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(D) Of their Diviſion, and the Subordination of f 
one Court to another: And herein, 

; 1 | te 

I. In general, of the ſeveral Kinds of Courts which exerciſe a Ju- to 

| riſdiction. | | pr 

Ce 


Hale's An. TH moſt general diviſion of our courts is, into ſuch as are of 
15. record, or not; thoſe of record are again divided into ſuch as 9 


are ſupreme, ſuperior, or inferior. : the 
Hale's An. The fupreme court of this kingdom is the high court of parlia- 2 
35. ment, conſiſting of the king, lords, and commons, who are in- 8 
veſted with a kind of omnipotency in making new laws, repealing pro 
and reviving old ones; and it is on the right balance of thele lies 
three depends the well-being, and indeed the very being, of our 
conſtitution, | | | | | 
Hale An. Superior courts of record are again, thoſe that are more princi- off 
36. pal or leſs principal; the more principal ones are the Lords Houle tre 
ö in Parliament, the Chancery, King's Bench, Common Pleas, and dor 
t Exchequer ; and by Hale, ſuch are the juſtices itinerant- ad com- kad 


muna placita & ad plarita forefle. | 7 

Hale's An. The leſs principal ones are ſuch as are held by commiſſion of * 
* gaol- delivery, eyer and terminer, aſſiſe, niſi prius, &c., by gras of 
| arter 5 
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Courts, and their Jurisdiftion in general. 101 
charter; as the courts of the counties palatine of Lancaſter, Cheſter, 
Durham ; or by virtue of act of parliament, and the king's com- 
miſhon, as the court of ſewers, juſtices of the peace, c. 
The inferior courts of record, as ordinarily ſo called, are corpo- Hale's An. 
ration courts, courts leet, and ſheriffs torn, &c. 36. 
Courts not of record are the courts baron, county courts, hun- 
dred courts, Sc. . E . | | 
Alſo, the admiralty and ecclefiaſtical courts, which are not 7ide poft of 
courts of record, but derive their authority from the crown, and the 4dmi- 
are ſubje to the control of the king's. temporal courts, when 3 
they exceed their juriſdiction. „„ cual Courts. 
All theſe are bounded and circumſcribed by certain laws and Hale's An. 
ſtated rules, to which, in all their proceedings and judicial deter- 35: 
minations, they muſt ſquare themſelves. © 
And here it may be proper to obſerve, that where a ſtatute pro- Dyer, 236. 
hibits a thing, and appoints that the offence ſhall be heard and de- Ce. 19: b. 
termined in any of the king's courts. of record, it can be pro- DE Ru 
ceeded againſt (a) only in one of the courts of Weftminſter-Hall, Elis. 737. 
becauſe thoſe being the higheſt courts of record, ſhall be intended Oo. Car. 
| : , | 146. 
only to be ſpoken of ſecundum excellentiacg _ Crompe 
Jur. 132. Salk. 198. (a) But that on a ſtatute ſo worded, the proſecution may be in any court of 
oyer and terminer. 4 Inſt. 164. H. P. C. 261. e e 


2. Of ſuch as are of Record, or not. 


Every court of record is the king's court, though the profits Co. Lie. 17. 
may be another's : if the judges of ſuch court err, a writ of error 3 Oo. 38. b. 
lies; the truth of its records ſhall be tried by the records them- : Lov. oh 
ſelves, and there ſhall be no averment againſt the truth of the mat- 
ter recorded, a, 8 | ED 


All ſuch courts are created (%) by act of parliament, letters pa- (5) Co. Lit, 


tent, or preſcription, and (c) every court, by having power given it 2%: ® 


o - = f 1 8 Ile | 
to fine and impriſon, is thereby (d) made a court of record; the 45 wy . 
proceedings of which can only be removed by writ of error or IA. Raym. 
certiorari. | 213- 252s 


i 3 | 
(d) The leets and torns are the king's courts, and of record. 2 Inſt. 143. 4 Inſt. 263. Het. 6as 
S. P.— ut neither the admiralty nor ecclefiaſtical courts are of recoid. Roll. Abr. 527. Fide po of 
theſe courts, Nor the Engliſh court in Chancery proceeding by ſubpana. 37 H. 6. 14. 1 Roll. 
Abr. 527. — Nor the county court. Co. Lit. 117. b. 2 int. 380. 4 Inſt. 264. Though plea held 
there by juſtices. 2 Iaſt. 140. 312. 6 Co. 11. b. Nor the hundred court. Co. Lit. 117. 2 Inſt, 
143. 4 Inſt. 264.— Nor the court baron. Co. Lit. 117. 2 Inſt. 143. 4 Inſt. 264. — The 


proceedings thereof may be denied, and tried by 4 jury, and a writ of falſe judgment, not of error, 
lies on their judgments, Co. Lit. 317+ h. 


A court, that is not of record, cannot impoſe any fine on an Co. Lit. 117. 
offender, nor award a capias againſt him, nor hold plea of debt or 5260. . 


treſpaſs, if the debt or damages amount to 40s. nor of a treſpaſs 8 wot 
ne vi & armis, though the damages are laid to be under 405. 14H.8. 15. 


Alſo, by the ſtatute of (e) Glouce/ter, the ſuperior courts ſhall not (e) Made 


hold plea of any (J) treſpaſs under the value of 40. 2228 
. (/)Traſpaſe 
put but Fr covenant, and the like, 2 Inſt, 311. See furcher, tit. 
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I02 Courts, and their Jurisdiftion-in general. 


2 Inſt. 31: But the ſuperior courts may hold plea of treſpaſs, &c. though 


under 40s. relating to the freehold, as detinue for charters, &c, or 
treſpaſs vi & armis. | a 
Carth. 18. As where in treſpaſs by way of original, the plaintiff declared, 
Or gs that the defendant vi & armis clauſum ſuum apud H. fregit, and con- 
3 Mod. 275. cluded ad damnum ipſius 205., upon demurrer it was held well 
S. C. enough; for this being done vi & armzs, if it could not be pu- 
niſhed in the ſuperior court, it could not be puniſhed at all, for 
an inferior court cannot aſſeſs a fine. p< 


3. How Inferior Courts muſt claim their Juriſdiction ; and herein 
of pleading to the Juriſdiction, and demanding Conuſance. 


Carth. 117 The courts of Węſtminſter are the ſuperior courts of the king- 

as dom, and have a ſuperintendency over all other courts by prohi- 
bition, if they exceed their juriſdiction, or writs of error, and falſe 
judgment of their proceedings; and every thing is ſuppoſed to be 
done within their juriſdiction, unleſs the contrary eſpecially ap- 
pears; on the other hand, nothing ſhall be intended within the 
juriſdiction of an inferior court, but what is expreſsly alleged. 

12 Co. 114 In all tranſitory actions they have a juriſdiction, unleſs the 


1 nd plaintiff by his declaration (a) ſhews, that the action accrued with- 


defendant in a county palatine; or if it be between the ſcholars of Oxford 
muſt plead and Cambridge in which caſe the univerſity ſhall have conuſance; 


Wen, becauſe by their charter, confirmed by act of parliament, they have 


vantage of Juriſdiction over the perſons of their ſcholars; and though an in- 


* arreſt of ferior court might have determined it, yet the ſuperior court, 
Ju gment. 


Cath. 17, being once poſſeſſed of the action, cannot be (5) hindered from pro- 
Nor can ceedin g. 1 

he take advantage of it by way of demurrer, but muſt plead to the juriſdiction of the court. Carth. 
354, 355- (6) It was moved for an attachment againſt the regiſtrar and commiſſioner of the court of 
requeſts, called the court of conſcience, confirmed by the act 3 Jac. 1. c. 15, becauſe that where J. S. 
had brought debt upon an obligation of 101. for payment of 5/. in B. R. againſt a freeman of Londanz 
who afier cited the. piaintiff in the court of Conſcience, ſurmiſing that leſs than 408. was due, and the 
plaintiff appeared there, and ſhewed the obligation ; notwithſtanding, the commiſſioners there, upon 
allegation of the defendant, that leſs than 4o s. was due, ordered the plaintiff to accept it, and ſtay pro- 
ceeaings in B. R., which he refuſing, the commiſhoners ordered the regiſtrar to keep the obligation, ſo 
that the plaintiff could not proceed; upon which matter the court granted an attachment againſt the 
commiſſioners and regiſtrar; for that court cannot any way prohibir or ſtay the proceedings in a ſuperior 
court. Mich. 27 Car. 2. in B. R. 3 Keb. 533. S. C. ill reported. 


4 Inft. 2244 In local actions inferior courts have a juriſdiction, but here a 


Cees g.. difference muſt be obſerved as to the manner of claiming it; for 


meſne held AS to the principal courts of this kind, and into which brevis 
of the domini regis non currunt, as the counties palatine, they may (e) 


eee plead their juriſdiction when intrenched upon by the ſuperior 


pleaded. courts. 


tier ne's Pleader 7. 351. Hanſ. 103. Tho. 2. Raſt. 419.— So, may the juriſdiction of the 2 
foris 4 init 224. But wide Carth. 109. @ 2. For it is there ſaid to be fuch a franchiſe as I. 
and there reſ.-Ived, that Ely being no county paiatine, but only a royal franchiſe, the defendant cannot 
plead to the juriſai d ion of a ſupericr cqurt, but muſt demand conuſance. And note, that wherever 
the defendant can plead to the juriſdiction of the courts at Weſtminſter, there the franchiſe may demand 
conuſance; but not vice ver ſd. | 


* 


Roll. Abr. But where a franchiſe, either by letters patent or preſcription, 
489, 490. hath a privilege of holding pleas within their juriſdiction, if the 
- courts 
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Courts, and their Jurisdiftion in general, 103 


courts at Weſtminſter intrench on their privileges, they muſt de- (a) There 
mand (a) conuſance, that is, deſire that the cauſe may be deter- ze hee 

. FP - - -»- forts of co- 
mined before them; for the defendant cannot plead it to the juriſ- nuſance, 
diction ; and the reaſon is, becauſe when a defendant is arreſted 1. Tenere 
by the king's writ, within a juriſdiction where the king's writ doth Fele, 

; | d which does 
not run, he is not legally convened, and therefore may pleatl it to not aur 
the juriſdiction; but the creating of a new-franchiſe does not hinder another 
the writ from being made out as before, nor the courts above from Soutt of 

i 3 222ͤĩ 7ð oe 
having the ſame juriſdiction over the cauſe, but grants juriſdiction diction, but 
to the lord of the liberty; and whenever the king's courts intrench only creates 


on his juriſdiction, he may make his claim, and demand that the ur- 


1 - rent one. 
' cauſe be determined before him. one 


| | 2. Cognitio 
placitarum, when the plea is commenced in one court, of which the conuſance belongs to auother. 


3- A conuſance with an excluſive juriſdiction ; as that no other court ſhall hold piea, &c. Hard. 
309% 30. | | 3 - | 


No court can demand it unleſs it be of record, and of a plea of 2 Inf. 146. 
record; becauſe all courts of record are the king's, though another Oe. * 
may have the profits of them; ſo that although the caule goes out 
of the king's courts at Weſtminſter, yet it goes to another of the 
king's courts, to which he has granted the privilege of determin- 
ing the cauſes ariſing within a limited juridiction; but it is below 
the dignity of the king's court to part with any cauſe to another's 
court, ſuch as the county court, We. ; 

Alſo, where a franchiſe cannot give a remedy, and there would Dalf. 12. 
be failure of juſtice, they ſhall not have conuſance, although the Reil. Abr. 
action accrued within their juriſdiction, | 489. 

As in (5) a quare impedit, becauſe they cannot ſend a writ to the (3) 44 E. 3. 
biſhop, nor in (c) replevin, becauſe if the plaintiff be nonſuited, a ſe- 29+ b. 
cond deliverance ſhall be granted, which the franchiſe cannot do. 2 
5. O. 26 E. 3. 73. Dalſ. 12. Co. Lit, 134. b. S. P. (c) 38 E. 3. 31. conuſance is not grantable, 
tecauſe the original writ of replevin is in nature of a jufticies, and not returnable, and in a juflicies no co- 
nuſance can be demanded, becauſe none can demand conuſance but he that bath a court of record; but the 


county court, though the plea is holden by j«/icies, is no court of record, and if the ſheriff ſhould grant 
the conuſance, he could not award a re- ſummons. 2 Inſt. 140, Bro. Conuſance, 4. 23. 


Nor in waſte, becauſe by the ſtatute the writ muſt iſſue out of 1 Hl. 4. f. 
the Chancery at Weſtminſter, and thoſe writs are returnable into 5 
the (d) king's courts there, and not into any inferior court. eee 


| nuſance can 
be granted upon an attaint, beauſe all attaints, per 23 H. 8. c. 3., are to be taken before the king in his 


bench, or before juſtices of the Common Pleas, and in no other court. Co. Lit. 294. Dyer 202« 
Kelw. 210. N. Bendl. 99» 


Nor in admeaſurement of paſture, becauſe the franchiſe cannot Dal. 12; 
grant a writ de ſecundd ſuperoneratione. 

So, if a fine be removed out of a franchiſe by writ of error in 30 Aff. 9. 
B. R. and a ſeire facias iſſue out to have execution, they ſhall ee Conue 
not have conuſance; becauſe the king never parts with the re- 3 
cords of his court, and without it they can do no right to the 492. S. C. 
party, | VET 

If a borough have an ancient charter, by which it was granted N. Bendl. 
to them quod nullus burgenſis inhabitans infra burgum pred. placit. 88. pl 134 
vel implacitetur de terris, tenementis, contraftibus, &c. within the 


borough, elſewhere out of, &c. and the mayor and burgeſſes of : 
| H 4 | | the 


R 


| 
| 
. 


Kelw. 88, 
89, 90. 
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(a) so, the ſaid borough are empleaded in Banco for lands within their 
—_ c00®- borough, they thall not have conuſance ; for in this action (a) the 
granted to Whole body is empleaded. | | 


the chancellor of the univerfity, to hold plea where ſcholars or privileged perſons are concerned, this ſhall 
Not extend to an action againſt the preſident and ſcholars of a college. x Mod. 163. | This caſe is 
erroneouſly reported, —the claim was allowed. | | | 


22 H. 7 lf the king grants majori, ballivis, & juratis quinque portuum, 
that they ſhall not be empleaded for land or other cauſe elſewhere, 
than within the ſaid ports, yet in a quo warrants, ©c, where the 
king is directly a party, they ſhall not be empleaded there. 

[The like If a. ſcholar of Oxford or Cambridge be ſued in Chancery for a 
ecermina- ſpeciſick performance of a contract to leaſe land in Midale/ex, the 

n, in the N | | 
th of « univerſity ſhall not have conuſance, becauſe they cannot ſequeſ- 


viſitor, be- ter the lands. 
cauſe he 


cannot compel a ſpecifick performance. Cowp. 378. So, where a college are to act in a truſt. 1 Vez. 462.] 


Lit. Rep. So, in (5) treſpaſs quare clauſum fregit, et damnum, c. intravit 


_—_— in Oxford, conuſance was denied to the univerſity, becauſe the 
(4) So, for. freehold might come in queſtion. | | 

the ſame reaſon, it ſhall not be granted to them in ejectment, though nothing but a term for years be to 
be recovered. Lit. Rep. 252. Cro. Car. 87, 88. S. P. adjudged, 


g 


22 Aff 833. If an action of (c) treſpaſs be brought for a treſpaſs done 
Roll. Abr. within a franchiſe, againſt a foreigner that hath nothing within 
7) So, of the franchiſe, conuſance ſhall not be granted, (d) becauſe they 
debt. cannot do right to the party, for they cannot ameſne a ſtranger ta 


22 Aſl. 83. | . 1 TY 
Nel Ab, anſwer who hath nothing within the franchiſe. 


493+ (4) So, of a conſpiracy againſt two, for a conſpiracy within a franchiſe, of whom one is a foreigner, 
they cannot have conuſance, for the ation is entire. 22 Aſſ. $3.——So, an heir canriot be ſued upon 
an obligation of his anceſtor, within a borough, where he hath not aſſets within the juriſdiction of the 
court. Roll. Abr. 494+ Cro. Jac. 502. 2 Roll. Rep. 48. S. C. ä 1 


Lit. Rep. As they ſhall not have conuſance where there is a failure of 


9.304: juſtice, ſo ſhall they not likewiſe where the plaintiff is a privileged 
(31 fre perſon in any of the ſuperior courts at Weſtminſter ; for it would 


Bendl. 233, be inconvenient, and below the dignity of thoſe courts, that their 
RT ho- officers ſhould be compelled to quit their attendance, to obtain 
Hooper v. Juſtice in an inferior court. | 

Harewood, an attorney of C. P. for battery, conuſance granted to the Biſhop of Bath and Wells. ] 


(e) Bro. co. But the defendant being in (e) cuffed. mar. in the King's Bench, 


RO 50. or the plaintiff's commencing a ſuit in the Exchequer on (/) a qu 
Carth. 12. Minus, as debtor to the king, are not ſuch privileges as will ou 
(f) Hard. an inferior juriſdiction z for they are now grown the common me- 


Og, 506. : : 
fey pr thods of ſuing in thoſe courts. 


Hard. 189. ; 
14 H. 4. 20. Nor can they have conuſance of ſuch actions as were not 


Sine in e at the time of their charter, but (g) created fince by act of 
common law parliament. | a 

Is given againſt a perſon by another name, as debt againſt an adminiſtrator, they ſhall have conulance- 
14 H. 4. 20. 23 E. 4. 23. | 


As 


wn = ff £A mas $9 eames awed a oa ,.. 


Courts, and their Jurisdiftion in general, 103 
As to the manner of demanding it, (a) if it be by attorney, (a) Sid. 103. 


the letter of attorney muſt be produced in court, and (5) if the IN. 


conuſance be demanded by virtue of a charter time out of mind, ad, the 
or by preſcription, (e) there, an allowance muſt be pleaded before warrant of 
juſtices in eyre. | | | . 


in court, & vide Dalſ. 12. Palm. 446. N. Bendl. 233. pl. 262. Lane 81. 87. Sid. 28 3. (6) 9 Co. 
27. b. 28. a, [Where cogniſance of pleas is granted by act of parliament, it is unneceſſary to ſhew that 
the charter hath at any time before been allowed by the king's writ, or any of his ſuperior courts. 2 Wil, ' 
412.— (e) Cogniſance of pleas cannot be claimed by preſcription. Co. Lit. 114. b. 1 Salk. 184. 
But ſee 4 Inſt. 220. 


If by charter, confirmed by act of parliament, conuſance of Hard. 306. 
Po Sc. is granted to the chancellor of Oxford, or his commiſ- Cate and 


ary, the vice- chancellor, by his deputy, may demand it, though 2 
the vice- chancellor is but a deputy himſelf; for a (d) bailiff may (4) Bro. Co- 
properly demand conuſance, and upon notice of the patent, the ben 


„8. P. 
court ought to ſuperſede. A 


But (e) a plea to the juriſdiction muſt be put in propria perſond, (/) In fuck 
for the defendant cannot plead by attorney without leave of the leu the de- 


court firſt had, which leave acknowledges their juriſdiction ; for —_— ks 


the attorney is an officer of the court; and if they put in a plea but half de. 


by an officer of the court, that plea muſt be ſuppoſed to be put in nnn ori 
by leave of the court. | 


f full defence, 
as quando & ubi cur. confideraverit, he ſubmits to the juriſdition. Co. Lit. x29. b. Muſt be pleaded 
before any imparlance. 2 H. 6. 30, 22 H. 6. 7. Hard. 365. Lutw 46. | Vide ſupra tit. Abatement 
C. the authorities there cited. ]-—— Except where antient demeſne is pleaded. Dyer 210. in margine. 
Style 30. Latch 83.— So, conuſance muſt he demanded before imparlance, and the ſame term the 
writ is returnable after the defendant appears; becauſe until he appears there is no cauſe in court. Sid. 
103. 6H. 7. 9. 10. | | 


4. Where it muſt appear that inferior Courts have a Juriſdiction. 


Inferior courts are bounded, in their original creation, to cauſes Roll. Abr. 
ariſing within ſuch limited juriſdiction : Hence it is neceſſary for 545» 546. 
them to (/) ſet forth their authority; for, as hath been already ob- (f) 


be tyle of 
ſerved, (g) nothing ſhall be intended within the juriſdiction of an he 
inferior court, but what is expreſsly alleged to be ſo. muſt be ſet 


forth, and 
that they have power to hold plea by preſcription, or by letters patent of the king. Roll. Abr. 795. 
Cro. Eliz. 489, Moor 422. Owen 50. Noy 35. S. C. Cro. fac. 184. 493. Velv. 46. 
Moor 601. | Where the ſtile of a court ſhall be helped by intendment, ſee Gibbons v. Roberts, 1 Salk. 
265. Where a ſheriff is empowered by a private act of parliament to take inquiſition of the value of 
lands, giving notice to the owners, the notice muſt appear on the back of the inquiſition, to ſhew that 
he hath a juriſgiRion, elſe all the proceedings will be quaſhed. Rex v. Mayor, &c. of Liverpool, 4 Burr. 
2244. ]-— But where the proceedings of an inferior court need not be ſet forth at large, but by way of 
taluer proceſſum fuit. Vide 2 Lev. $1. 3 Lev. 403- Carth. 53- [2 Mod. 195. Loid Raym. 80. 
1 Will. 316, 2 Wilf. 5. Cowp. 20. Greater indulgence hath of late years been ſhewn to inferior 
courts, and the preſumption hath rather been in favour of their juriſdiction. In a juſtiiication under 
the proceſs of an inferior court it is ſufficient to Race that a plaint was levied for a cauſe of action ariſing 
within the juriſdiction, without ſetting it forth at length, or alleging that the defendant became indebted 
there. Cowp. 20. 3 Term Rep. 18 5- J g) Sand. 24. Sid. 331. Same rule—whether Hu! bridge 


ſhould be iatended within the juriſdiction of the court of Hull. Lev. 289. Vent. 72. dubitatur, & wide 
Style 200. Lev. I 54» | ' 


Therefore if an action is brought on a (5) promiſe in a court Roll. Abe. 

below, not only the promiſe but the confideration muſt be alleged $49 $09 

to ariſe within the inferior juriſdiction; for a debtor, who has |, this pur- 

contracted a debt, does not, by coming into the limits of ſuch poſe. [See 
OW F juriſdiction, | 


. 


x06 Courts, and their Jurisdiction in general, 
too 1 Lev. juriſdiction, give ſuch court authority to hold plea thereof; nor 


30. yo. 137- is it ſufficient to allege the cauſe of action within the juriſdiction 


$7. 18aund. of the court; but it muſt be proved upon the trial; and if the 
73- Ld. plaintiff proves a conſideration out of the juriſdiction, it cannot 


Renee. be given in evidence; and if it be, the defendant's counſel 


Coup. 20. (i) may propoſe a bill of exceptions, and upon ſuch bill of excep- 


Freem. 321. tions the judgment will appear to be erroneous. 
1 Term : 


Rep. 151.] (5) An inferior court cannot hold plea of an obligation, contract, battery, or other tranſitory ! 
ion, if it was not made within the juriſdiction of the court. 2 Inſt. 231. (i) Where he muſt plead þ 

to the juriſdiction, and if ſuch plea be refuted, an attachment lies. 2 Inft. 229, 230. 2 Lev. 230, 
 Raym, 189. Mod. 81. But ſuch plea muſt be put in propria perſona, and whilſt the court is ſitting, f 
and oath muſt be made of the truth thereof. 6 Mod. 146, — But vide Carth. 402. That a plea to 
the juriſdiction need not be on oath, as a foreign plea muſt. By 4 Ann. c. 16. § 11. no dilatory plea is 
to be received without affidavit of the truth, nd the affidavit muſt ſtate that the plea is true in ſubſtance. 
Where upon the ftature of W:ftminfter 1. c. 35. a prohibition will be granted. Salk. 201. pl. 5. 202. 
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— bia, if the plaintiff declares, that whereas he was an attorney of 
Ju od 


. and by F. N. B. 45, 46. 2 Roll. Abr. 317. Though the defendant by plea admits the juriſdiction, yet , 
6 the ſuperior court may grant a prohibition; but in 2 Mod. 271. Meudyke and Stint, it is adjudged, ft 
0 that after verdict and judgment, no prohibition lies; but there ſaid, that if any matter appears in the d 
þ declaration, which ſheweth that the cauſe of action did not ariſe infra juriſdictianem, a prohibition may 
, be granted at any time: ſo, if the ſubje& matter in the declaration be not proper for the judgment and P 
i determination of ſuch court; or if the defendant, who intended to plead to the juriſdiction, is prevented 
2 by an artifice, as by giving a ſhort day, or by the attorney's refuſing to plead it, &c., or if his plea be h 
not accepted, or be over- ruled; in all theſe caſes, a prohibition will lie at any time, 2 Mod. 273, ——— i 
4 Where trover, treſpaſs, or falſe impriſonment lies. 22 E. 4. 31. 10 H. 6. 13. As where in an 11 
4 action ot falſe impriſonment, the defendant juſtified the apprehending of the plaintiff by virtue of a parol d 
1118 command, and the pre{cription being that it muſt be by precept, (which muſt be underitood in writing,) 
0 the plaintiff had judgment. Hob. 63. But an officer may proceed on his duty, and execute a procels, th 
4 though there be no cauſe of action, or though it aroſe out of the juriſdiction, unleſs the contrary appears M 
| to him. Salk. 202. g 
. * . ® „ = * 
{| Saund. 74. But here a diſtinction muſt be obſerved between counties pala- 
mY xr and tine, and other inferior courts ; for a county palatine is a general S; 
44 judged. Sid. Court for all the ſubjeQs of the palatinate, and not merely for the ul 
1 331. S. C. cauſes ariſing within that palatinate; for if a debtor goes from a 
my | foreign county into a palatinate, his obligations go along with C 
| is him, as much as if he went from one kingdom into another; and fo 
4M if it were otherwiſe, a palatinate juriſdiction would be a ſhelter 0 
| i 1 and aſylum to debtors, for no proceſs but the ſupreme preroga- : 
af tive proceſs runs there; and therefore it is determined, that though 2 
| Wi. the cauſe of action be out of the palatinate, yet if the party be a 4 
. ſubject of that palatinate, as he is by coming into that dominion, | 
15 that the action there may be brought againſt him. | 
„ * . . 
| Roll. Abr. In an action upon the caſe in the court of Launceſton in Cornu- 


—— 2 no 
* . nf" 


the hundred court of Stratton in Cornubia, the defendant having 
communication with J. S. of the ſaid office, of the plaintiff, ſail 
theſe ſcandalous words of him within the juriſdiction of the ſaid 
court of Launceſion, Thou art a cheater, c. after verdict for the 
plaintiff, and damages given, the judgment was reverſed upon 2 
writ of error; for the jury could not inquire whether the plaintif 
was an attorney of the hundred court or not, being out of their 
juriſdiction; and this was the principal cauſe of the action. 

Lev. 80. If in the marſhal's court the plaintiff declares, that in conf - 
Remis; and deration the plaintiff, at the requeſt of the defendant, had taken 
ee pains to procure him a leaſe of an houſe in Holborn ; the defend- 
and the ant apud S. infra jur., &c. promiſed to pay him 10 J. &c. this 18 


_ » _ Judgment not ſufficient to entitle the court to a juriſdiction; in as much 
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Courts, and their Jurisviltion in general, 107 


as it does not appear that Holborn, where the houſe ſtands, is ſhalſea re- 

within the juriſdiction, and the jury are not only to try the pro- Jeri: Sid. 
miſe, (a) but the conſideration alſo. | (a) Judg-- 
ment upon an Zub; in conſideration that che plaintiff would ſolicit a cauſe in Chancery, reverſed for 


want of juriſdiction, Vent. 28. & wide Lev. 289. 1 Vent. 72.— Where in debt againſt an heir, if he 
pleads riens per diſcent, the plaintiff muſt reply aſſets within the juriſdiction. Roll. Abr. 494. 


In an indebitatus aſſumpſit for money for a cow ſold, it muſt ap- Sid. 87. 
pear that the ſale was within the juriſdiction ; for the being in- Raym. 75. 
debted there does not neceſſarily imply that the ſale was there, Lr. 26. 


- * . * - 10 . 1 To 
for he that is indebted in one place is ſo in every place. 208. 8. P. 


5 Vent. 2. 243. 2 Lev. 87. Jones, 230. S. P. 
In debt for rent, upon a leaſe made infra jur. of an inferior Lev, 104. 

court it muſt appear alſo, that the lands lie within the juriſdic- * Ws; 

. . ' — 1 . . . 2 ent. 2. 

tion; for if part of the cauſe ariſes within the inferior juriſ- 8. C. Dake 

diction, and part without, the inferior court ought not to hold and Beare. 

plea. | | 


In an action for calling the plaintiff wvhore, by which ſhe loſt Sid. $a 
her marriage, the loſs of the marriage muſt be laid within the Rm. 63. 


juriſdiction, becauſe the words are not actionable without ſpecial 8 
damage. 


pl. I, 2. 
S. P. For 


the loſs of marriage is the giſt of the action, & wide Sid. 342. Lev. 153. Keb. 798. 837. 


March, 48. 


But if in an action upon the caſe in the court of Bath, in com. Roll. Abr. 
Somerſet, the plaintiff declares, that he was a failor, and that he 546, Howel 
uſed the faid art for ſeveral perſons inhabiting tam infra civitatem . een, 5 
prædict., quam alibi infra regnum Angliæ, and the defendant, to 570. 5 
ſcandalize him in his ſaid art, ſaid theſe words of him: TB hat 1 450. 
ele as much cloth out of my ſuit and cloak which thou madeſt for me, 
as did make thy wife a wwaiſtcoat ; by which he loſt his cuſtomers z; 
the action lies in that court, notwithſtanding the allegation quam 
2 infra regnum Angliæ, for that is only matter in aggravation of 

amages. | 

So, if in the court of H. the plaintiff declares, that he lent his Sid. 157. 
horſe at H. for the defendant to ride to B. and that the defendant 180. 
aſſumed at H. to re-deliver him, this is well enough; for it is not N 
the riding, but the re-delivery, which is the cauſe of the action. 

80, in a writ of error of a judgment in the Palace Court, in $atk. 404. 
an action on the caſe, wherein the plaintiff declared, that ſuch a bl. 1. 
day, in ſuch a-pariſh in the county of Middleſex, he delivered to 319-Raym- 
the defendant (being an inn-keeper) a gelding, ſafely to be kept tid t.og 
in his inn, and that he ſuffered him to be taken out of his ſtable, and Davis, 
and rid ſo immoderately that the gelding was ſpoiled; it was ob- ey 


jetted as error, that the riding did not appear to be within the 11 Mad. 7. 
juriſdiction of the Marſhal's 


q Court; but per cur. in actions ip Pl 2. 
inferior courts, it is neceſſary that every part of that, which is 

the giſt of the action, ſhould appear to be within their juriſ- 

di ion; otherwiſe of ſuch matters as are inſerted only for ag- 
dravation of damages, and might be omitted, and yet the ac- 


tion wa as in this caſe; and therefore the judgment was 
me - 
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(E) What is incidental to all Courts in general. 


Roll. Abr. JF the king grants a court by letters patent, to a corporation of 


25. o « o 
85 But hey; 2 town to hold pleas, &c. in this caſe, though there is not any 


cannot make Clauſe in the patent to make a bailiff or ſerjeant to (a) execute 
a bailiff to the proceſs of the court, and to return juries, yet it is incident to 


t 2 4 « 
exc > their grant to do it; for otherways they cannot hold a court. 


inquiry of damages, without a clauſe in the patent for that purpoſe, Roll. Abr. 526. 


Vie each Every court of record, as incident to it, may injoin the people 
— to keep filence, under a pain, and impoſe reaſonable fines, not 
'3 


11H.6.12, only on ſuch as ſhall be convicted before them of any crime on a 


Roll. Abr. formal proſecution, but alſo on all ſuch as ſhall be guilty of any 
$ C0. 38. b. Contempt in the face of the court, as by giving (5) opprobrious 


x1 Co. 43. b. language to the judge, or obſtinately refuſing to do their duty as 


Cro. Eliz. officers of the court, and may immediately order them into 


81. 
S. 145» cuſtody. 


[For contempts in the face of the court, courts not of record may commit.] (5) As was 
the caſe of one Redding, who was convicted of tampering with Bedloe, one of the king's witneſſes, 
in the popiſh plot, and endeavouring to make Bedloe deny what before he had confirmed, con- 
cerning ſeveral great perſons engaged in the plot; for which he was adjudged to pay 1000 l., to ſtand 
In the pillory, and to be impriſoned for a year; and this conviction being before commiſſioners of eyer 
and terminer, of whom Sir Thomas Jones, and Sir William Dolben, judges of B. R. were two; he 


: afterwards, being ſet at liberty, came into B. R. with an information againſt all the commiſſioners of 


= 


oyer and terminer, and after having demanded the juſtice of the court, he ſaid, that Sir Thomas Jones, 
and Sir William Dolben, contrary to Magra Charta, the king's oath, and their oath, have ruined me; 
for which words (a record being preſently made of them) he was adjudged to be fined 500 J., andimpti- 
ſoned till payment of it; to find ſurety for his good behaviour for ſeven years; and, being a barriſter at 
law, his gown, by order of the court, was pulled over his ears by the tipſtaff. * 

Lamb. 403. The courts of record, as incident to them, have a power of pro 
Lev. 159. tecting from arreſts, not only the parties themſelves, but alſo all 
Brownl. 15. . | 
Raym. 1co, Witneſſes eundo & redeundo ; for ſince they are obliged to appear by 
Bro, Priyi- the proceſs of the court, it will be unreaſonable that any one 
. ſhould be moleſted whilſt he is paying obedience to ſuch proceſs. 
10 Mod. 333. Keb. 845. 8 | 


Court of Parliament, 


(A) Of the Original and Antiquity of Parliaments. 
(B) Of the Perſons of whom it conſiſts. 


(C) Of the Manner of their Summons an 
aſſembling. 
. (D) of 


# 


ments. 


8 and 


(D) Of Elections: And herein, 


Court of Parliament. 


1. Of the Electors, and their Qualifications. 
2. Of the Elected, and their Qualifications. 
3. Of the Duty of Returning Officers, and the Remedies 


againſt them, {and herein of the Mode of proceeding upon 
complaint of undue EleCtions.] 


(E) Of the Method of paſling Bills. | 
(F) Of the Continuance, Adjournment, Proroga- 


tion, and Diſſolution of the Parliament. 
(G) Of the Juriſdiction of the Houſe of Lords. 


Of the Privileges of Members, vide tit. Privilege. 


* 


We 
(A) Of the Original and Antiquity of Parliaments. 

O trace out exactly the original and antiquity of the ſupreme Co. lit. x10. 
T court of parliament, whoſe tranſcendent juriſdiction, faith 4 Inſt. 36. 
my Lord Coke, is ſuch, that it maketh, enlargeth, diminiſheth, 
abrogateth, repealeth, and reviveth laws, ſtatutes, acts, and ordi- 
nances concerning matters eccleſiaſtical, capital, criminal, com- 
mon, civil, martial, maritime, c.; and to point out the ſeveral 
alterations it met with, and how it came to be modelled into-the 
ſhape we ſee it at this day, ſeems indeed, if not impoſſible, a work 
of the greateſt difficulty; but this difficulty is not to be attributed 
to any peculiar defect in our conſtitution, but only to time, the 
loſs and deſtruction of our records, eſpecially in the barons wars; 
nor have the prejudices and different views, which conducted the 
pens of thoſe who have written on this ſubject, helped a little to 
obſcure and perplex the matter. | 

However, it appears by thoſe lights which we have till 
remaining, and from the inquiries and reaſonings of our beſt 
antiquaries, that there hath always been ſomething of the na- 
ture of a parliamentary afſembly, as ancient as any thing which —_— 
we know of our conſtitution, in which the people ſhared with verb. Parl. 
the prince in the legiſlative power : this afſembly was ſome- ge 
times called magnates regni, omnes regni nobiles, proceres & fideles — 2 
regni, univerſitas regni, communitas regni, diſcretio totius regni, ge- mons, 99. 
nerale concilium regni, c. : | | 

In the Saxon times, the general court of the whole kingdom was Wilk. L. L. 
the 1 ittingham Mote or Witenagemote, to which were ſummoned _ Mes oy 
che earls of each county, and the lords of each leet ; and likewiſe 57. 249. 

| | | repreſent- 
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110 Court of Parliament, 
245. Mir- (a) repreſentatives of towns, who were choſen by the burgeſſes of 
zor, e. 5. the towns, and appeared on the king's ſummons z this court met 


„ Sir Ro- Once a year at leaſt, , and generally twice, about Eaſer and 


dert Aikins Michaelmas. 

ſays, that 5 2 

Spelman, Bede, Selden, and Camden, prove the commons to be part of this eourt; but they do not 
prove, ſays he, that they were elected, or that they conſiſted of knights, citizens, and burgeſſes. Sir 
Robert Atkins of the Furijdiftion of Parliaments, 8. In the preface to Forteſcue, of abſolute and 


limited Monarchy, <$, it is ſaid, that by reading he Saxon laws, and the prefaces and preambles to them, 


it will appear, that the commons of Englen always in the Saxon times, made part of that auguſt 
aſſembly. ——— Spelm. Cloſf. ver. ue commons attended in extraordinary caſes, as in grant« 
ing new aids and taxes, as Danegelt, aun, Maddox, c. 7, 8, 9. agrees herein, and gives us a full ac. 
count of thoſe aids and taxes, which he ſays were but ſeldom raiſed ; the king, in thoſe days, being 
abundantly ſupplied by his arten: :meſne lands, fines, forfeitures, &c. 


See Wrights Upon the coming in of William the Conqueror, every perſon found 

Tenures. in arms againſt him forfeited his whole eſtate, in which he placed 

his Normans ; and he compelled all thoſe who were not in arms 

againſt him, to take out patents of their lands to hold of himſelf; 

and in order to this he made a general ſurvey of the whole king- 

dom, which was called domeſday, and changed the nature of the 

tenures, which in the Saxon times was allodial, into feudal, to be 

holden of himſelf by knights ſervice ; and by this means made the 

property of their eſtates depend on their allegiance to him : and 

hence it is, that all lands are ſaid to be holden mediately or im- 
mediately from the crown. | 

(4) InEd- The baronies and earldoms were antiently created by granting 

ward the ſo many knights fees, viz. if the grant conſiſted of 133 (5) knights 


wn ab fees, the party was compellable to hold per baroniam; and he that had 


the modus twenty knights fees, to hold as an earl (c); but when thoſe grants 
rexendipar- came to be loſt by time, they held both their honours and eſtates 


8 by the preſcriptive right of poſſeſſion; the earls and barons were 


bave been wont to grant out lands to other vaſſals, to do certain duties, which 


vritten, they | 
ace +7 depended on the bounty and agreement of the firſt grantor z and 


uſual fub- Hence came all the fruit of the feudal tenure, as wardſhip, mar- 
fitence of riage, relief, c., but thoſe who held immediately from the crown, 
ar be were called tenants in capite, and did ſuit only to the king. 
leſs than 20 J. per annum, that of a baron 400 marks, and that of an earl 400 1. But Seld. tit. Hon. is of 
opinion, that there was no certain number of knights fees neceffary to make a baron or earl, but that they 
confiſted of ſo many knights fees as were contained in the charter. [(e) The feudal peerage was ori- 
ginally territorial; not attached to the perſon, but to the poſſeſſion of the feudal eftate. 4 The hiſt 
t form of the creation of an earl,” according to the author of the Effays on Britiſh Antiquities, quoted 
by Sir J. Dalrymple in his Eſſay on Feudal Property, c. 8., „ was that of a grant of an office overa 
« county. When by the multiplication of earls, the earldoms were become more numerous than the 
c counties, the form was to erect a particular eſtate into an earldom or county, which was all that was 
c neceſſary to beſtow upon the proprietor the territorial dignity. Afterwards, when the notion of per- 
« ſonal honour crept in, certzin ſolemnities were uſed at the creation of a peer, ſuch as girding him 
« with a ſword, covering his head with a cap of honour and circle of gold, all of them marks of per- 
44 ſonal reſpect. And now, both in England and Scotland, the notion of territorial dignity being quite 
« worn out, an earl's patent is ſo framed, as to import a mere perſonal dignity, without relation 
« either to office, or to land.” The caſtle of Arundel, however, till confers an earldom on its pro- 
prietor : the act of 3 Car. 1. c. 10., for annexing the caſtle and honour of Arundel unalienably ty 
the title of Earl of Arundel in the heirs of Thomas then Earl of Arundel, in its preamble, ſpeaks of 
the title as real and local. The barony of Berkeley of Berkeley-caſle is alſo faid to be territorial. ] 


Of the feve- Alſo, William the Conqueror erected a new court, called curid 
ral officers, or aula regis, Compoſed of his principal officers of ſtate; to ar 
when 
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(e) But at ſmaller diſtricts; and this begot the diſtinction between the Baron 


what time - 7 . » 
they firſt far, jores and barones minores. "Theſe barones minores held by knights 


or were firs ſervice, and, being too numerous to be all called to parliament, 
digeſted into were allowed to (a) ſit e/ repreſentation. Hence we have the writ 


one houſe. * 72 8 1 ; | . 
Wich che te. to chuſe duos militet gladiis cinctat; to theſe were added repreſen- 


preſentatives tatives of cities and antient boroughs, who being equally concern- 
ef cities and ed with the barones minores in all aids and taxes, it was reaſonable 
boroughs, they ſhould ſhare with them in thoſe matters; and this policy was 


does not well X | 
appear. By ſet on foot as a matter of the greateſt ſervice to the crown, both 


ſome opi- for the balancing of the peerage, and rtiore conveniently taxing of 


nions, the 

at rl a the people. | X | 
with the barones majores 3 and hence my Lord Coke ſays, that lords and commons at firſt ſat together, 
and made one houſe of parliament. 4 Inft. 2. Selden does not determine the point, but ſays, that 
was attempted, 17 John, to bring in the barones minores, as appears by the great charter granted by him 
at Runny Mead. Seld. tit. Hon. 704. But the more received opinion is, that it was accompliſhed in 
the victorious reign of Henry 3. who, inſtead of graſping at the liberties of his people upon his con- 


liam the Conqueror. 2 Init. 50.-——This turns on the principle of the feudal law, , inter dominum & 
.vaſſalum lis moweatur pares curiæ ſunt judices; and therefore the peers, in the time of parliament were 
tried by the peers in the houſe of lords, and out of parliament by the juſticiar, and in his abſence by the 
ſteward of England, who ſummoned ſome of his peers upon the trial, and twelve at leaſt were obliged © 
appear. This ſummons is ſet forth 3 inſt. 28. where my Lord Coke ſays, there muſt be twelve or more 


appear. | 
4 Inſt. 46. At the firſt inſtituting of a houſe of commons, the repreſents 


tives of knights, citizens, and burgeſſes, were only looked upon 5 
{1 truſtees to manage the affairs of their principals ; and therefore, in 
_ - former days, it was held reaſonable, that they ſhould be recom- 
= | penced by their principals, for the trouble and expence they wer 
at in managing the truſt repoſed in them. Hence the fee of eveſj 
knight of the ſhire was 45s. per diem, and that of a citizen or but* 
gels 29. per diem. 


. | 
ö 1 gueſts, confirmed the great charter, and eſtabliſhed a houſe of commons, as a balance to the peerage, ; 
„ which they never would have permitted be fore he had vanquiſhed them. Camden Britt. 13. Dugd. t 
. Orig. Jur. 13. Brady's anſwer to Petit. 133. It is plain, that that wiſe prince E. 1. went into this { 
fil policy, and that in his reign we find a parliamentary peerage, or houſe of lords eſtabliſhed, as alſo a L 
. houfe of commons, conſiſting of knights, citizens, and burgeſſes. : 
ig As one of the principal reaſons for eſtabliſhing a houſe of com- 1 
Wo mons, was for the more convenient taxing of che people; hence we 

bk find the true reaſon why all taxations began in that houſe, and | 
11 why the commons would never ſuffer it afterwards to be altered; 0 
in, and the reaſon is, that being at firſt inſtructed by their principals, tl 
55 whom they repreſented, to give what each man thought he could n 
us bear; to vary from theſe inſtructions, or to ſuffer the ſuperior 7 
bn” peerage to alter it, would, as they rightly judged, be the higheſt in 
00 breach of truſt in them. 5 | pe 
| Ryley Pla, Hence alſo we find the true reaſon why the power of judicature ob 
ys we Dem, Was reſerved to the lord's houſe ; for the barones majores, who pl 
. 54. ofthe conſtituted this houſe, were called to the antient curia regis, and of 
bw! eers, 84. ſat there in their own right, as pares curtis to the king; and as this We 
"il (5) A no- court had a juriſdiction of (5) determining in the firſt inſtance, thi 
il bleman was . 8 . . 

ir, wied by his both in civil and criminal cauſes, eſpecially thoſe relating to great of 
## peers very perſons, and the king's officers of ſtate, as alſo by way of appeal fir 
5 anciently, 5 from the injuſtice of all other courts; ſo the lords continued to of 
1 appears by . 792 A . . 
ii the earl of determine on petitions exhibited by private perſons, or thoſe ex- 
13 D hibited by the houſe of commons, called impeachments, and were ah 
il " I caſe in t e 4 FR . * s . | | . 
9 due of Wil. ſtill the dernier reſort to correct the errors of inferior judicatures 
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(B) Of che Perſons of whom it conſiſts. 


T* auguſt aſſembly conſiſts of the king fitting there in his 4 Inſt. . 
royal political capacity; of the lords ſpiritual, as archbiſhops NES RY 
and biſhops, who fit there by ſucceſſion, in reſpect of their coun- — 
ties or (a) baronies, parcel of their biſhopricks; of the lords tem- 106. 242. 
poral, as dukes, marquiſſes, earls, viſcounts, and barons, who fit Fur, 


there by reaſon of their dignities, which they hold by deſcent.or ib yoo 


creation; theſe compoſe one houſe ;- and when any parliament is thinks that 


holden, each of them is to have a writ of ſummons ex debito juſtitiæ, the biſhops 


of the (5) knights, citizens, and burgeſſes, who are choſen by force wo 


of the king's writ, which iſſues ex debito juftitie, none of which Peers by 
ought to be omitted; theſe compoſe the houſe of commons, and ©*2n and 


| 4 | uſage, and 
repreſent all the commons of the kingdom. not from 


their baronial poſſetſions, a notion which hath been ably controverted by Biſhop Warburton in his Alliance 
between Church and State, 4th edit, 149. but which receives confiderable ſupport from the reaſoning and 
authority of the learned editor of Coke upon Littleton. - Co. batt. 13 Ed. 134. b. n. 1.] (5) Of theſe 
in Forteſcue's time, viz. H. 6. there were 300. Forteſeue de Laud. Leg. Ang. c. 18. f. 4. in my Lord 


Coke's time, 493. 4 Inſt. 1. At the time of the union, 513. And by the 5 Ann, c. 8. for uniting 


England and Scotland, 45 Scotch members were added, which makes the number at this day 558. 


In the Saxon times, the lords ſpiritual held by frankalmoigne, Prong, of 
but yet made great part of the grand council of the nation, being te Li's | 
the moſt learned perſons, that in thoſe times of ignorance met to ,,, * 
make laws and regulations; but William the conqueror turned the 
frankalmoigne tenures of the biſhops, and ſome of the great abbots 
into baronies; and from thence- forward they were obliged to ſend 
perſons to the wars, or were aſſeſſed to the eſcuage, and were 
obliged to attend in the king's court: this attendance they com- 
plained of as a burthen, and inſiſted, that the court took conuſance 
ot treaſons and felonies, and that by the canon of Toledo, the clergy 
were forbid to give judgment in blood: to obviate this objection, 
the conſtitutions of Clarendon permitted them to withdraw in caſes 
of blood; but ſtill they were obliged to do ſuit, and ſuch ſuit con- 
irmed their eſtates as baronies, and as barons they fit in the houſe 
of lords at this day. 5 | | 

When a parliamentary peerage was eſtabliſhed, which compoſed Wake's Aus 
a houſe of lords, as alſo a houſe of commons, conſiſting of knights, 88 
citizens, and burgeſſes; Ed. 1. being under great difficulties through 2 
his wars in Scotland, and the kingdom being exhauſted by the 364. Stil- 
barons civil wars, thought, from his ſucceſs in the holy war, that 2 _—_ 
he had good pretenſions to bring the clergy, who held by 22 roy tet 
moigne, to contribute to the taxes and public charges of the king- &c a 
dom; and accordingly projected a ſcheme, to make them a third 
eſtate dependant on himſelf; for which purpoſe was the præmu- 
mentes writ framed: this the clergy ſtrenuouſly oppoſed; for 
though thereby they were to have a power of making canons, yet 
they foreſaw, that the principal deſign of it was to make them 
contribute to the public charges; and therefore they inſiſted 
that their power was totally derived from Heaven, and that they 
would not ſubmit to any temporal — 3 but upon the king's 


Vor. II, perſevering 
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perſevering they came to this mind and temper, that the king might 

ſend his writ to the archbiſhop, and if he allowed the king's writ 

to be a good motive, the archbiſhop, by virtue of his ſpiritual ju» 

riſdiction, might ſummon them, and then they were convened by 

by a ſpiritual juriſdiction. From henceforward, inſtead of making 

one eſtate of the kingdom, as the king deſigned, they compoſed two 

eccleſiaſtical ſynods, under the ſummons of each of the archbiſhops; 

and being forced into this regulation, they ſat and made canons, 

by which each reſpective province was bound, and gave aids and 

taxes to the king; but the archbiſhop of Canterbury's clergy, and 

thoſe of York, ailembled each in their own province, and the king 

_ gratified the archbiſhop's vanity, by ſuffering this new body of con- 

vocation to be formed in the nature of a parliament ; for the arch- 

biſhop aſſumed the ſtate of a king, and his ſuffragans ſat in the 

upper houſe, as his peers; the deans, archdeacons, a proctor for 

the chapter, repreſented the burgeſſes, and- the two proctors for 

the clergy the knights of the ſhire; and fo this body, inſtead of 

ta) de being one of the eſtates, as by (a) ſome it has been improperly 

33 called, became an eccleſiaſtical parliament to make laws, and to 
3tax the poſſeſſions of the church. 1 


25 H. 8. At the reformation, by the act of ſubmiſſion of the clergy, theſe 


28 Fo convocations were to be aſſembled only by the king's writ z where- 
l 2. as, before, they often met on a ſummons from the archbiſhop, 
without his receiving any writ from the king, becauſe they looked 
upon him as having authority from Heaven; and by this act they 
could not make any canon without the king's licence, or put it in 
execution without it. | | | 5 
During the time of Cromævell's adminiſtration, the method of 
taxing was by way of land-tax and poll-tax; and though the clergy 
gave a ſubſidy the 13 Car. 2. yet it being moſt adviſable to conti- 
nue the method uſed in Cromæwuell's time, from henceforwards it 
paſſed, that they ſhould have a vote for members in parhament, 
and they were taxed as the laity were. 
4 Inſt. 4. Although the judges and maſters in Chancery are ſummoned to 
attend the parliament, yet they have no voices; and therefore they 


fit round the table in order to aſſiſt the ſpeaker, or the king, when 


preſent, in matters of law. 


4 In. 266, Nor has the chancellor a voice, unleſs he is a peer; for antienthj 
he was none of the peers, unleſs he held per baroniam, and now he 


is none unleſs created by patent or ſummons. 


[By the twenty ſecond and twenty-third articles of the union, 
ratified by the act of union, the peerage of Scotland are to elelt 
ſixteen of their number to fit in the Britiſh houſe of lords; and 
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trine was adhered to in the following caſe : the Duke of Dueznſ- 
terry's ſecond ſon was created Earl of So/avay in Scotland, when an 
infant; and afterwards the duke was created Duke of Dover, with 
remainder to ſuch ſecond ſon, and fat in two parliaments under 
this creation. But upon his death it was objected, and fo reſolved 
by the lords, that the Scotch earldom of Soſway incapacitated the 
then claimant from taking the dukedom of-Dover by virtue of ſuch 


\ remainder. But theſe reſolutions have been lately over-ruled. 


The peerage of Brandon hath been again claimed, when it was 
urged, that even ſuppoſing the former deciſions to ſtand, ſtill the 
patent was not void; that the incapacity to fit in parliament was 
only perſonal in the then duke, and his heirs in tail-male were 
entitled to the peerage of Brandon, with all its rights. The matter, 
however, was taken up in a more general view. For the entry in 
the lords journals in as follows: © After hearing counſel, as well 
« yeſterday as this day, upon the petition of Douglas Duke of 
Hamilton and Brandon to his majeſty, praying a writ of ſum- 
« mons to parliament by the title of duke of Brandon, the follow- 
« ing queſtion was put to the judges: Whether by the twenty- 
« third article of the act of union, which declares all peers of 
« Scotland to be peers of Great Britain, with all the privileges 
« enjoyed by the peers of England, except the right and privilege 
« of fitting in the houſe of lords, and the privileges depending 
« thereon, the peers of Scotland be diſabled from receiving ſubſe- 


| * quently to the union, a patent of peerage of Great Britain, with 


all the privileges uſually incident thereto ? the lord chief baron 
© of the court of Exchequer delivered the unanimous opinion of 
„the judges preſent upon the ſaid queſtion, that the peers of 
« Scetland are not diſabled from receiving, ſubſequently to the 
«* union, a patent of peerage of Great Britain, with all the privi- 
« leges uſually incident thereto :? whereupon a report was ordered 
to be preſented to his majeſty, certifying that the ſaid Duke of 
Brandon is entitled to his writ of ſummons. | 

In conſequence of this decifion ſeveral Scotch peers were ſoon 
afterwards created peers of Great Britain. But in the year 1708-9 
the houſe had come to the following reſolution; That a peer of 
* Scotland, claiming to fit in the houſe of peers by virtue of a 
patent paſſed under the great ſeal of Great Britain after the 


| * union, and who now fits in the parliament of Great Britain, 


* had no right to vote in the election of the ſixteen peers, who 
* are to repreſent the peers of Scotlandin parliament.” And this 
reſolution ſtanding upon the journals unimpeached, it ſeemed to 
follow as a conſequence of it, that the ſeat of one of the ſixteen 
peers as a repreſentative peer, became vacant upon his accepting, 
or ſucceeding to an inelefive ſeat: And therefore, upon the 
| of Abercorn's being created a peer of Great Britain in the 
Fear 1787, the houſe reſolved, „That the Earl of Abercorn who 
4 was choſen to be of the number of ſixteen peers, who by the 
„ Treaty of union are to repreſent the peerage of Scotland in 
4 parhament, having been created Viſcount Hamilton, by letters 
n patent under the great ſeal of Great Britain, doth thereby ceaſe 
to ſit in this houſe as a repreſentative of the peerage of Scor- 
| LA * Jang.” 
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ſition to adhere to theſe reſolutions. For in the May following it 
was ordered, © That a copy of the reſolution of Jan. 21, 1708.9 


<« be tranſmitted by the clerk of the parliaments to the lord clerk 


« regiſtrar of Scotland, with injunction to him to conform thereto,” 


Journ 18h And again in the next year it was reſolved © That it is the opinion 


ay 1787, „of this houſe, that the lord clerk regiſtrar and his deputies, 


21ſt April 
2738, 


Lords 
Tourn. 2 3d 


ay 1793 
Sch june 
1793. 


June 1793 


ach March was not then in a capacity to vote. But the houſe reſolved, © 


1793 


6th June 
3793+ 


& acting at the election of the Scots peers, ought to conform to the 
& reſolutions of this houſe, of which they have had notice by 
d order of the houſe.” In conſequence of theſe orders, the de- 
puties of the lord clerk regiſtrar refuſed to admit the votes of the 
Duke of Pueenſbury, Lord Abercorn, and other lords in a fimilar 
fituation at the following general election in the year 1790. This 
refuſal occaſioned an application to the houſe on behalf of the 
two noble peers above-mentioned, when after a, long inveſtiga- 
tion and conſiderable debate, the houſe was pleaſed to over-rule 
its former reſolutions, and to reſolve, “ That the votes of the 
«© Duke of Dueen/terry and the Earl of Abercorn, if duly tendered 
« at the laſt election for electing ſixteen peers of Scotland, ought 
© to be counted.” And it was afterwards reſolved, “ That the 
« tender of the votes of the Duke of Qucenſberry and the Earl of 
% Abercern, by ſending to the lord chief regiſtrar or his deputies 
% ſigned liſts, together with proper documents of their having 
« qualified themſelves as by law required to vote, was a due and 
« ſufficient tender of their votes at the ſaid election.“ In purſu- 
ance of which reſolutions the votes of theſe noble lords were 
added to the lifts. Theſe reſolutions were followed by two pro- 
teſts, the one of which was ſigned by the Duke of Leeds and the 
Earl of Kinnoul, the other, by the Earl of Lauderdale. The 
above reſolution of 23d May having eſtabliſhed, that the accepting 
or ſucceeding to an ineleCtive feat, poſterior. to the union, did 
not incapacitate a peer of Scotland from voting in the election of 
the repreſentatives of the Scorti/h pecrage, the inference which 
followed from the contrary doctrine was neceſſarily done away, 
and the ſucceſſion to ſuch a ſeat was determined not to vacate 
the ſeat of a repreſentative peer. A motion, therefore, of Earl 
Stanhope, „That an humble addreſs be preſented to his majeſt), 
« humbly to requeſt that his majeſty will be graciouſly pleaſed to 
e iſſue his royal proclamation for the election of a peer to-repre- 
« ſent the peerage of Scotland in the room of the Lord Viſcount 
& Stormont, who fince his election has become Earl of Mangel 
« of Middleſex, and has taken his ſeat in the houſe accordingly ; 
was, after debate, negatived. 

At the above election in 1790, Sir James Sinclair voted by pros 
as Earl of Caithneſs, his claim to that dignity not having been ab 
lowed, but being then pending. His vote was objected to bij the 
Earls of Selkirk and Hopetown, who inſiſted, that he had no right i 
the title he aſſumed ; or, ſuppoſing his claim ſhould be admitte9 
yet as it was not aCtually allowed at the time of the ba 
« Sir James Sinclair had made out his claim to the title of Earl o 

e Caithneſs.” And that reſolution was followed by another, mo 


8 
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te the votes given by the Earl of Moray, as proxy for the Earl of 
0 Caithneſs, were good.“ „ N 35 
By 6 Ann. c. 23. f 3. the peers actually preſent at the aſſembly 
of the peers in Holyrood Houſe in Edinburgh, are required before 
they vote, to qualify themſelves by taking the oaths of allegiance, 
ſupremacy, and abjuration, and making and ſubſcribing the de- 
claration againſt popery. 'Thoſe who live in Scotland and wiſh 
not to vote in perſon, may qualify in any ſheriff's court in Scat- 
land, and the ſheriff or his deputy is to return the original ſub- 
ſcription of the oath and declaration, ſigned by the peer who 
took the ſame, and make a return to the peers: fo aſſembled of 
ſuch peers taking the ſaid oath, and making and ſubſcribing the 
ſaid oath and declaration: and thoſe peers who refide in England 


at the time of ifſuing the proclamation for eleCtion, may take and 


ſubſcribe the oaths, and make and ſubſcribe the declaration in the 
court of Chancery, King's Bench, Common Pleas, or Exchequer 
in England, which is to be certified by writ (a) to the peers in 
Scotland at their meeting under the ſeal of the court where the 
{ame were taken and ſubſcribed z and peers who have fo qualified 
may make a proxy, or fend a ſigned liſt containing the names of 
ſixteen peers of Scotland for whom they give their votes. And in 
caſe any peer of Scotland, who at any time before the iſſuing of 
the proclamation for election, hath taken the oaths, and ſub- 
ſcribed the declaration in England or Scotland, to be certified as 
aforeſaid, and, if taken in parliament, to be certified under the 
great ſeal of Great Britain, thall at the time of iſſuing ſuch pro- 
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(a) The 
following 
inſtrument 
was deter- 
mined by 
the houſe, 
after refer · 
ence to the 
judges, to be 
a writ ſuſti- 
cient in law 
to certify, 
according to 
this ſtatute, 
that Francis 
Viſcount 
Dumblan 
on the 

day and yeat 
therein ſpe- 
ci ſied, ap- 
peared in 
Chancery, in 
open court, 
and took and 
ſubſeribed 
the oaths 


— —]7—·¹1; 
— 


make his proxy, or ſend a ſigned liſt. 


clamation be abſent in the ſervice of the crown, ſuch peer may and declara- 


tions theien 


- mentioned. 
Lords Journ. 5th Feb. 19792. —* George the Third by the grace of God, e. To our moſt dear couſins 


« the peers of Scotland to be aſſembled and met at Hulyro:d Houje in Edinburgh, on Saturday the 24th 
day of July next enſuing, by virtue of our proclamation under our great ileal of Great Britain lately 
iſſued, for the election of the ſixteen peers of Scotland to {it and vote in the houſe of peers in the parlia- 
ment of Great Britain, to be holden at W:ftminſter, on Tueſday the 10th day of Auguſt next enſuing, 
« greeting: — We have inſpected a certain record and regiſter in our court of Chancery in Engl.rd, made 

* and filed and there remaining, by whicn it is manifeſt, that on this fourteenth day of June 1790, 

* Francis Viſcount Dumblane perſonally appeared in open court in Chancery aforeſaid, and then and tnere 
took and fubſcribed the gath of ſupremacy, and repeated and ſubſcribed the declarat un contained and 

** ſpecified in a certain act of parliament, made in the fixth year of the reign of queen Anne, late queen 

* of Great Britain, intituled . An act to ma ce further proviſion for electing fixteen peers of Scotlahd ta 
* fit in the houſe of peers, &c. and alſo took and ivbicribed the oath of aliegiance contained and ſpz= 

* cified in a certain act of parliament made in the firſt year of our late great grandfather, George the firſt 
* late king of Great Britain, intituled ** An act for the further ſecyrity of his majeſty's perſon and go- 

<« vernment, &c.” and alſo took and ſubſcribed the oath of abjuration contained and ſpecified in a cer- 

* tain act of parliament made in the ſixth year of our reign, intituled © An act for altering the oath of 

* abjuration and the aſſurance, &c.”* accord:ng to the form, direction, and appointment of the as 

e aforeſaid. Witneſs ourſelf the 12th day of June in the thirtieth year of our reign.” 


The above act provides, that ſuch peers of Scotland as are alſo 
peers of England, ſhall fign their proxies and lifts by the title of 
their peerages in Scotland ; and that no peer ſhall be capable of 
having more than two proxies at one time. It alſo enacts, that no 
peer ſhall come to the meeting with more attendants than he is 
allowed by the acts then in force in Scotland, to take with him to 
the courts of juſtice z and that any peer who ſhall preſume to pro- 
poſe, debate, or treat of any other matter, except the election, 

all incur the penalties of a premunire. ] 


13 
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(C) Of the Manner of their Summons and 
aſſembling. 


(a) For, ac- 'J HE parliament commences by the king's writ or ſummons, 


rag . agreeably to that rule which was eſtabliſhed before the con- 


Gloff. 67., queſt, viz. that all judicature proceeded from the king. William 
Seld. tit. the conqueror ſeems to have been more jealous of this part of his 


* prerogative, than of any other, and from his time this rule has 


have been been regularly obſerved; anciently (a) ſome of the peers only were 
22 and ſummoned, but when a parliamentary peerage was eſtabliſhed, they 
ientts ſummoned them all. Hence my Lord Coke (b) ſays, that every lord 


nient to ED l 
have ſum- ſpiritual and temporal of full age, ought to have a writ of ſum- 
moned them mon to jultitie. 

- s ex debito juſtitiæ 

fo numerous, as to be at one time about 3000. (5) 4 Inſt. 1.——For the form of ſuch ſummons, vide 
Cotton's Records, 3, 4. | 


Co. Lit. Anciently, the tenure firſt created the honour, and ſuch as held 
* > per baroniam were ſummoned to do ſuit or ſervice in parliament; 
Plea fe, and as ſuch ſummons was an evidence of ſuch tenure, ſo it has 


the Lords been fince ſettled, that the ſummons and fitting in parliament 


Houle, 147- makes the (e) baron, becauſe when the charters of Milliam the 
where this 


matter is Firlt were Joſt and deſtroyed by time, the feudal baronies had no 
much con- evidence of their baronage, but their doing ſuit and ſervice as ba- 


troveried, JEST 

(c) But in Tons at the king's court. 

all deg:ees of quality above a baron, a ſummons is not ſufficient, becauſe there are other ceremonies te- 
quiſice, which muſt be performed, unleſs diſpenſed with by letters patent; and theſe being matters of 


record muſt be produced. Seld. tit. Hor, 495- 530. Show. P. C. 5. Spelm. Gloſſ. 142. 


Co Lit. 16. The firſt ſummons of a peer to parliament differs from an or- 


© rom dinary ſummons, becauſe in the firit ſummons he is called up by 


till be takes his proper chriſtian and ſurname, not having the name and title 
his ſeat, the of dignity in him till he has ſat (d); but after he has fat, the 


ome roo name of dignity becomes part of this name; but the writ of crea- 


and if iſſue tion, in all other things, is the ſame with the ordinary writ that 

be joined im. : 

whether he calls him 
wele a baron or no, it ſhall not be tried by a jury, but by record of parliament, which could not appex 
un eſs he we:e of the parliament. bid. But in the caſe of nobility by letters patent, the creation I» pet- 
ſect, and the blood is ennobled without fitting : and therefore in Lord Banbury's caſe, the court of Kings 
Eench held, that a peerage, claimed under letters patent, is not triable by the record of parliament, but 
muſt be queſtioned by pleading non c refit. Rex v. Knoilys, 1 Ld. Raym. 10. A writ of ſummons d 
rected to any tempo: al perſon who fits In purſuance of it, gives a barony in fee, without words of Im- 
tation. 12 Co. 70, Co. Lit. 9. b. Seld. tit. Hon. 746. But letters patent, in which there are 90 
words of limitation, give the grantee a dignity for life only. If the eldeſt ſon of a peer, created by letter 

atent, limiting the ſucceſſion to the heirs male of his body, be calied up by wtit of ſummons to 
houſe of lords by his father's baronial title, the effect of the writ in that caſe is not to enlarge the courie 
of ſucce ſſion, ſo as io make a female capable of inberiting, but merely to accelerate the ſucceſſion tf 
ſon to the barony ; for the extent of the inheritance ſtill depends on the nature of the father's title tote 
barony. Cale of the claim to the barony of Sidney of Penhurſt diſallowed. Printed caſes of the Lords 
June 17, 1782. | CBE. | | ' 
4 ſnſt.4. The writ of ſummons iſſues out of Chancery, and recites, that 
bo 5 the king, de aviſamento concilii, reſolving to have a parliament, de- 
ſurunoning fires quod interfitis cum, &c. each (e) lord of. parliament is to — 
mt a diſtin 


* 


G U  eamcm << 


in or- 
up by 
d title 
t, the 
crea- 
it that 


| 

ot apper 
on i per- 
of Kings 
nent, but 
amons di- 
s of Lmi- 
re are 90 
| by letters 
ons to 
the courſe 
nion of the 
title to tue 
the Lordi 
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a diſtinct ſammens, and ſuch ſummons is to iſſue at leaſt (a) for- the dges, 


ju 
: | . ons of the 
ty days before the parliament begins. | 1 
king's counſel, and civilians, maſters in Chancery, who have no voices; and how the writ differs from 


that to a lord of parliament; wide Reg. 261. F. N. B. 229. 4 Inſt. 4. (a) Fide che 7 & 8 W. & M. 
c. 25. | 


Alſo, a writ of ſummons muſt be directed to every ſheriff of 4 laſt. 6. 
every county in England and Wales, for the choice and election . Co- 


. _ . 6.46 > Lit. 109. h. 
of knights, citizens, and burgeſſes, within each of their reſpec- T 
tive counties. | : general elec. 
| tion, the 


writ of ſummons iſſues in conſequence of a warrant from the lord chancellor to the clerk of the crown 


in Chancery; but if a vacancy happens during the fitting of parliament, or, by the death of a member, 
or his becoming a peer, in the time of a receſs, then, in conſequence of a warrant from the ſpeaker ; in 
the former of which caſes, the ſpeaker acts by order of the houſe ; in the latter, under the regulations and 
reftrictions of ſtat. 24 Geo. 3. c. 26. ] | 5 

So, a writ of ſummons muſt iſſue out to the lord warden of 4 laft. 6. 
the Cinque Ports, for the election of the barons for the ſame, who 
in law are burgeſſes. - | 

The ſubſtance of thoſe writs ought to continue in their ori- 4 Inft. 10. 
ginal efſence, without any alteration or addition, unleſs it be by Fore hy 
act of parliament; for, if original writs at the common law can Dougl. ; 
receive no alteration or addition, but by act of parliament, a 448. 
firtiori the writs for the ſummons of the high court of par- F*ywoodan 
liament can receive no addition or alteration, but by aCt of 
parliament. «gf 

At the (5) return of the writ, the parliament cannot begin but 4 Int. 6. 
by the royal preſence of the king, either in perſon or by repre- (*) May be 


ſentation 3 by repreſentation two ways; either by a guardian of the day of 


. England, by letters patent under the great ſeal, when the king is the return 


in remotis out of the realm; or by commiſſion under the great LION 
ſeal of England, to certain lords of parliament, repreſenting the cauſes. 
perſon of the king, he being within the realm, in reſpect of ſome ; iy 3 
. 3 | After t 
infirmity . | general e ec- 
Lon in the year 1790, the parliament was prorogued twice before it met. Com. Journ. 26th Now. 


1730; and the firſt parliament in this reigu was prorogued by four writs of prorogation. Id. 3d Nov. 

1761.] Or, his being engaged in other urgent affairs. ; 
Every lord ſpiritual and temporal, and every knight, citizen, 4 Inſt. 43. 

and burgeſs, ſhall upon ſummons come to the parliament, except 6 _o 

he can reaſonably and honeſtly excuſe himſelf; or he ſhall be b. ;. : 


; C. 16. That 
amerced, c. that is reſpectively a lord by the lords, and one of for depart- 
the commons by the commons. . without 


every knight, citizen, and burgeſs, ſhall loſe his wages : alſo, it is ſuch an offence, that the lords may fine 
one of their body; ſo, of the houſe of commons. 4 Inſt. 44. pe 


By the 30 Car. 2. ff. 2. cap. 1. it has been enacted, © That if V 1 W. 


« any member of the houſe of commons ſhall vote in the houſe * M. Seſſ.z. 


* of commons, or fit there during any debate after the ſpeaker 8 


„is (c) choſen, without having firſt taken the oaths of alle- the form of 
* glance and ſupremacy, c. between the hours of nine and be oath is 


„four, in full houſe, he ſhall be adjuged a popiſh recuſant 13 5 
* convict, be incapable of any office, &c. and ſhall forfeit c. 6. C 10., 
4 50% „ — 
Duration oath with like penalties, which is alſo altered in its form by 6 Ann. c. 7. $20. (c) Of the 
Manner of chuſing a ſpeaker, vide 4 laſt. 8. 9. 1 Cs . 

| 4 
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(D) Of Elections: And herein, 
r. Of the Electors, and their Qualifications. 


As the right and qualifications of electors depend for the moſt 

part on ſeveral acts of parliament, it will be neceſſary to 

| point aut thoſe ſtatutes, as the ſureſt rule to direct us in our in- 

te) Hob. 14. quiries herein; but here it may be proper to obſerve, (a) that the 
12 Co. 120. ri : ; 3 

20, right and qualification of voters in cities, towns, and boroughs, 

depend on their charters, and ſuch cuſtoms as have prevailed in 

them time immemorial. | 

Alſo it may be neceſſary to obſerve, that for the better aſcer- 

[This act is 2 7 in general the right of voting, and for the greater ſecu- 


7 by rity of returning officers, by the 2 Geo. 2. cap. 24. it is enacted, 
"KY “ That ſuch votes ſhall be deemed legal, which have been fo 


ſo far ac re- ( declared by the laſt determination in the houſe of commons; 


lates to ge- cc which laſt determination concerning any county, ſhire, city, 
terminations 


ſubſequent © borough, cinque port, or place, ſhall be final to all intents and 
to that act.] ©& purpoſes.” | ; | 
(5) Thatit As the chief excellency of our conſtitution conſiſts in our be- 


__ ak ing (5) bound only by thoſe laws to which we ourſelves conſent; 


privileges and as ſuch conſent cannot be given by every individual in per- 
3 _ ſon, but muſt be by repreſentation; it therefore highly con- 
Lan; i cerns the whole community, that elections be (c) free, and that 
therefore if (d) every perſon claiming a right to vote, be duly qualified, free 
be bs hin- from corruption, or any undue influence whatſoever. 

dered from 

voting, an action on the caſe will lie at common law. Salk. 19. pl. 10. 6 Mod. 45. Ld. Raym. 938. 
3 Salk. 17. 8 State Tri. 89. Holt, 524. per Holt Ch. Juſt. And accordingly adjudged in the houſe 
of loids, in the caſe of Aſhby and White. (c) By the common law all elections ought to be free; and 
by ſeveral ſtatutes ir is declared, that elections of members of parliament ought to be free, particularly by 
the 1 W. & M. ſeff. 2. c. 2. (4) In many caſes multitudes are bound by acts of parliament, who are 
not parties to the elections of knights, citizens, and burgefſes ; as ali thoſe that have no freehold, or have 
| freehold in antient demeſne; and all women having freehold or no freehold, and men within age of twenty- 
one years, &c. 4 Init. 4, 5. a 


10 H. 6. By the 10 H. 6. cap. 2. it is ordained, « That the knights of 


O. 2» {In cc — 21 * 3 
Seoclend, by all counties within the realm, to be choſen to come to parlia 


an act of ments hereafter to be holden, ſhall be choſen in every county 
om _ e by people dwelling and (e) reſiant in the ſame, whereof every 
e ee *© man ſhall have freehold to the value of (7) 40. by the year at 
were entitled the leaſt, above all charges, within the ſame county where any 
to _ in 6 fuch chuſer ſhall meddle of any ſuch election.“ 
counties, 

who had not a4Qs. la: d of old extent, holding of the king. By an act of Car, 2. A. D. 1661. c. 25. 
thoſe voting on church lands were obl ged to have 1000 J. Scots of prefent rent. By another act in that 
reign, A. D. 1681. c. 21. voters were obſiged to have either a 40s. land of old extent, or 400 J. Scots 
of valued rent. And by later ſtatutes, ſtill greater attention is required to the purity of the rolls. 
(e) By 1 H. 5. e. 1. chooſers of knights of the ſhire ſhall be reſident within the ſame hires the 
day of the date of the writ of ſummons of parliament; & wide Crom. Juriſ. 3. [The ſtat. 14 Geo. 3. 
©. 58. repeal> ſo much of this and the act in the text and other old acts therein ſpecified, as relates to the 
reſidence either of the elected, or electors.] (F) By the ſtatute 8 H. 6. c. 7. he who cannot exyend 49% 
by the year as aforeſaid, ſhall in no wiſe be chooſer of the knights for the parliament. [By fubſequent 
ſtatutes of 7 & 8 W. 3. c. 25. 10 Ann. c. 23. and 18 Geo. 2. c. 18. 5. this qualification of a free- 
hold eſtate of the clear yearly value of 40 s. muſt be over and above all rents and charges payable out of or 
in reſpe& of the ſame, and the voter is required to ſwear that he is a freeholder, and bas an eſtate of ſuch 
value. * Two committees have determined, that the intereſt of a mortgage is a charge, which, if K: 
duces the value under 403. takes away the vote; though there is an intermediate deciſion of * 


* 
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tee, wherein the contrary was holden, = Luders 4679. The caſe of Wetherell v. Hall, B. R. M. 


23 Geo. 3. which aroſe on a qualification under the game act of 23 Cat. 2. C. 25. 4 3. wined on a 
fimilar point, and received a determination agreeably to thoſe of the two committees. ] a 


[No perſon ſhall vote in right of any freehold granted to him 10 Ann. 
fraudulently to qualify bim to vote. Fraudulent grants are ſuch © 2 The 


ſt as contain an agreement to re-convey, or to defeat the eſtate <. £4000 
Q granted; which agreements are made void, and the eſtate is ab - tends the re. 
* ſolutely veſted in the perſon to whom it is ſo granted. And every usain far 
WC perſon who ſhall prepare or execute ſuch conveyance, or who „ 
Sy {hall give his vote under it, ſhall forfeit 40 J. | | '  - fraudulemt 
in - | conveyances 
for election purpoſes to cities and towns which are counties of themſelves. 
r= Every voter muſt have been in the actual poſſeſſion or receipt 5 2. 
Us of the profits of his freehold, or been entitled thereto to hisown T or 
ed, uſe for one year before the election; except it came to him by 34 
ſo deſcent, marriage, marriage- ſettlement, deviſe, or promotion to ſuccellively: 
ns 3 a benefice or office. „ e 
ity, tereſt at the ſame election; as, when a frecholder votes and dies, his heir or deviſee may F< 
and at the ſame election. And it ſeems to be generally true, that where no length of poſſeſſion is required 
by any act of parliament, the elector may be admitted to vote, though his right accrued ſinee the come 
TY mencement of the election. 1 Dougl. 272. 2 Lud. 427. | | 
ak No perſon ſhall vote in reſpect of an annuity or rent-charge, = Geo. 3. 
per unleſs regiſtered with the clerk of the peace twelve calendar £24 
ot months before the election. | | 22 
that In mortgaged or truſt eſtates, the perſon in poſſeſſion, under 7 W. . 
FE the above mentioned reſtrictions, ſhall have the vote. 6.25.47. 
Only one perſon ſhall be admitted to vote for any one houſe or i. 
tenement, in order to prevent the ſplitting of freeholds, and con- Bat a buf. 
9 55 veyances for that purpoſe ſhall be void. —_— 
houſe J Purp vote for his 
ew OY right of dower, without an actual aſſignment of it by apes and bounds. 20 Geo. 3. c. 17. 
arly by y 120 f i 
3 No eſtate ſhall qualify a voter, unleſs it hath been aſſeſſed to 20 Geo. 
wenty- the land-rax fix months before the election, either in the name of © 17+ 
the voter or of his tenant ; but if he has acquired it by marriage, 
deſcent, or other operation of law, in that caſe, it muſt have 
hts 0 been aftefſed to the land-tax within two years before the election, 
arlia- cither in the name of the predeceſſor, or perſon through whom 
Qunty the voter derives his title, or in the name of the tenant of ſuch 
end] perſon, | | 
fear at No tenant by copy of court - roll ſhall be permitted to vote as a 31 Geo. 2. 
re any freeholder. 5 : Ce 14. 
No freeman of any city or borough (other than ſuch as claim Geo. 3. 
1. c. 25. by birth, marriage, or ſervitude) ſhall be entitled to vote therein, 8. 5. 
YN 2 un;cſs he hath been admitted to his freedom twelve calendar bo tg, 
3 months before. Jgaualled the 
ſhires the Durham act, was occafioned by, and ſeems confined to, the admiſſion of bonorary freemen only, 
5 5 Fa In boroughs where the houſeholders or inhabitants of any de- 26 Geo. 3. 
STR ſeription claim to elect, no perſon ſhall have a right to vote as ook ge HHP 
N Wo ſuch inhabitant, unleſs he hath actually been reſident in the bo- e, « 4,78 
le out r rough fix months previous to the day on which he tenders his roughs, no 
hs 5 Je. | length 


| poſſeſſion is required from the voters. 1 Dougl, 224» 
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122 Court of Parliament. 
0% Perſons under twenty-one years of age (a), or perſons convicted 
W. 3. c. 25. of perjury or ſubornation of perjury (5), or employed in ma- 
(b) 2 G.2; naging and collecting the duties of exciſe, cuſtoms, ſtamps, ſalt, 
£-24. $6. windows, or houſes, or the revenue of the poſt-office, are inca- 
eh za U. ;. pable of voting at any election (c). 5 

c. 41. But 

this laſt act does not extend to freehold offices granted by letters patent, nor to commiſſioners of the land. 
tax, or perſons acting under them. | | 


2 Geo.22 Perſons lawfully convicted of voting or with-holding their 


c. — 95 votes in conſequence of a bribe, provided they are ſerved with pro- 


e. 3. 58. ceſs within two years after the commiſſion of the offence, are for 


By $8. of ever diſqualified to vote. 

the act of | 

2 Geo. 2. if the offender diſcover any other perſon offending againſt the act, fo that ſuch perſon be 
thereupon convicted, he thereby procures an indemnification for himſelf. But the diſcovery of an 
oftender already indemnified, it hath been adjudged, will not avail him. Lord Portchefter v. Petrie, 
Z. 23 Geo. 3. B. R. 4 


In general, it ſeems, that perſons receiving alms are diſquali- 
fied to vote. But by 18 Ges. 3. c. 29. { 25. pariſh relief given to 


the family of any militia-man, during the time of actual ſervice, 


: 


will not deprive him of his right to vote. 
R. Nem. No peer hath a right to vote at any election, nor ſhall any lord 
Con, 14 lieutenant of a county concern himſelf therein. And by ſtatute 
2 2 W. & M. /ef. 1. c. J. the lord warden of the cinque ports ſhall 
Fon. Feb. not recommend any members there. 
1700. R. 24 Oct. 1703. 


$&6W. If any officer of the exciſe, cuſtoms, ſtamps, or certain other 


EM. c. 20. branches of the revenue, preſume to intermeddle in elections by 
3. c. 10. perſuading any voter or diſſuading him, he forfeits 100 f. and is 
| diſabled to hold any office. 
For the qualifications of eleCtors in Scotland, fee 6 Ann. c. 6. 
9 Ann. c. 5. 12 Ann. ft, I. c. 5. 7 Geo. 2. c. 16. 16 Geo. 2. c. 11. 
For elections for Che/ter, ſee 34 & 35 H. 8. c. 13. Wales, 35 H. 8. 
c. 11. Durham, 25 Car. 2. c. 9. London, 11 Geo. 1. c. 18. New 
Shoreham, 11 Geo. 3. c. 55. Coventry, 21 Ges. 3. c. 54. Cricklade, 
28 Geo. 3. c. 36. § 41.] | „„ | 


2. Of the Elected, and their Qualifications. 


4 Inft. 46, A knight banneret, or any other under the degree of a baron, 


47. may be elected knight, citizen, or burgeſs. 
Molloy, An alien, though made a denizen, cannot fit in parliament; 
2134 BE for to have a power of making laws, it is neceſſary that he ſhould 


[ According be totally received into the ſociety, which he cannot be without 


to Lord the conſent of parliament. 

Coke, an | 

alien naturalized. is eligible. 4 Inſt. 47. But now by 1 Geo. 1. tat. 2, e. 24. no perſon can be natu- 
raiized, unleſs there be a clauſe in the bill, expreſsly declaring him to be incapable of ſitting in either houſe 
of parliament.] A ſheriff is not eligible, Hale of Parl. 114. but this muſt mean for the county of which 
he is ſheriff, for a ſheriff of one county may be elected in another. Com. Dig. tit. Parliament. (D. 9% 
cites 4 Inſt, 48. [This doctrine has been ſanctioned by two deciſions of committees of the houſe of com- 
mons. In the firſt, it was determined, that the ſheriff of Berks could not be elected for Abingdeny à 
borough within that county, x Dougl. 419: in the other, that the ſheriff of Hants oould be elected 0 


+ 


% 
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the town of Southampton within that county, becauſe Southampton is a county of itſelf, and 1s.as inde. 
pendent on Hampſbire, as on any other county. 4 Dougl. 87. . 


One under the age of twenty-one years is not (a) eligible; nei- 41oft. y. 
ther can any lord of parliament ſit there until he be of the full age aq LB 
of twenty-one years. | © 25. $37 


No perſon hereafter ſhall be capable of being elected a member to ſerve in parliament, who is not of the 
age of twenty-one years; and every elect on or return of any perſon under that age, is hereby declared to 
be null and void; and if any ſuch minor, hereafter choſen, ſhall preſume to fit or vote in parliament, he 
ſhall incur ſuch penalties and forfeitures, as ff he had preſumed to fit and vote in parliament without 
being ehoſen and returned. {This law may be thought to be rather defective, for it remains to be in- 
quired, what penalty is here aſcertained, and what tribunal is to judge 'and pronounce ſentence. 
i Wooddeſ. 46.] . / 


None of the (5) judges of the King's Bench, Common Pleas, 4 Inſt. 47. 
or barons of the (c) Exchequer, that have judicial places, can be 8 
choſen knight, citizen, or burgeſs of parliament z but any that (3) Bene 


) Becauſe 
have judicial places in the court of wards, court of dutchy, or 2 


other courts ecclefiaſtical or Civil, are eligible. bends: ou 


Com. 169. [(e) So, by 7 Geo. 2. c. 16. F 15, none of the judges in Scotland can be elected. Thorp, a 


baron of the Exchequer, was ſpeaker to the commons, Ann. 31 H. 6. 3 Com, Dig. tit. Parliament. 
(D. 9.) 4 Inſt. 47.1 ; 


None of the (d) clergy can be elected knight, citizen, or bur- 4 loſt. 37. 


geſs of parliament, becauſe they are of another body, viz, the Moor, 783. 


pl. 2083. 
convocation. | Bl. Com. 
169. (d) Though of the inferior order. Com. Dig. tit. Parliament. (D. 9.) cites 4 Inſt. 47. But of 
late zears, it hatn been determined, that deans are eligible to parliament, leaving the queſtion undecided 
as to prieſts. Newport cafe, 2 Luders on Elect 269. &c. The authorities to prove that the clergy are 
ineligible are books prior to the reſtoration, 4 Inft. 27. Moor 783. about which time the clergy, that 
is, the beneficed clergy, gave up the right of taxing themſelves, 2 Burn's E. L. 27. (which tax always 
required the ſupplemental confirmation of pariiament, Id. 22.) and received (that is, the beneficed clergy) 
as a compenſation, though a very inadequate one, the privilege of voting at county elections: ſs, that it 
ſeemeth difficult to aſſign any reaſon for their excluſion at preſent. See further on this point, x Wooddeſ. 
47-8. Whether a cle:gyman be eligible in Scotland is fill matter of doubt, though it ſeems ſettled by 
practice, that he may be enrolled upon the roll of freeholders.] 


A perſon attainted of treaſon, or felony, &c. is not eligible; 4 Int: 4. 
for he ought, according to the writ, to be magis idoneus, diſcretus M hitel on 


& ſufficiens., * 
(So, temp. H. 7. Perſons outlawed for treaſon could not come Bac. H. 9. 
into parliament, till their attainders were reverſed, 13. Com. 


Dig. tit. "SIR... (D. 9. 
Nor perfons outlawed after, or before judgment, in a Civil Ruled by att 


Action. 88 the juſtices. 
Qion 1 And. 293. Com. Dig. abi ſupr. 
Nor perſons taken in execution upon a judgment. ] Mabr, Ons 

| 207 ſupr. 


The king cannot grant a charter of exemption to any man, to 4 lat. 49. 
be freed from election of (e) knight, citizen, or burgeſs of the (el Nor can 
: a the king 

parliament, becauſe the elections of them ought to be (J) free, rant a 
and his attendance is for the ſervice of the whole realm, and for charter of 
. . | _ exemption 
the benefit of the king and his people, and the whole common- lend er 
wealth hath an intereſt therein. | parliament, 
to diſcharge him from his attendance in the lords houſe. 4 Inſt. 49. ( 7) For the incapacities ofſheriffs, 
mayors of towns, &c. and the reaſons why they may or may not be elected knights, citizens, or burgeſſes, 
7 <e4 init. 48. Bro. Abr. tit. Parliament 79. Cromp. Jur. 3. 16. Sir Simon D'ewes, Jour. 38. 436. 
024+ Ruſh, Coll. Vol. . 684. Townſ. Coll. 185. CO e B 
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$H. 6. 
c. 7. 

(a) As the 
writ for 
election of 
knights, &c. 
was duos - 


milites pladiis cinctos, &c., it required an act of parliament, viz. 23 H. 6. c. 15., That ſuch notable 


Court of Parliament. 


By the 8 H. 6. cap. 7. it is enacted, „ That they who have 
te the greateſt number of voices that may expend 405. by the 
& year, and above, ſhall be returned (a) knights of the ſhire, c. 


« and that they which ſhall be choſen, ſhall be dwelling and 


“ () reſident within the ſame counties.” 


eſquires, gentlemen of birth, as are able to be knights might be elig.ble. 4 Inſt. 10. (5) The like is 


enacted by 1 H. 5. c. 1. as to knights, citizens, and burgeſſes; but theſe regulations being grown obſolete, 
are repealed by 14 G. 3. c. 58. | 


9 Ann. c. 5. 
(e) Or 
mortgage, 
if the mort- 
gagee has 
been in poſ- 
ſeſſion ſeven 
years before 
his election. 
(4) 33 G. 2. 
C. 20. 

te) 5&6 
W. & M. 


. 7. 


(Ff)x1 & 12 
3 C. 2. 


12 & 13 W. 


3. c. 10. 

6 Ann. c. 7. 
15 Geo. 2. 
C. 22. 


(c) 6 Ann. 


c. 7. 
(5) 22 G. 3. 
2548 


6 Ann. c. 7. 
1 Geo. 1. 
©. 56. 

6 Ann. c. 7. 


2 & 3 Ann. 
c. 4. 22. 
6 Ann. c. 35. 
§ 32. 

7 & 8 W. 3 
c. 4. The 
treating va- 
cates that 
election 
only; but 
the candid- 


te is not 


[But now every knight of a ſhire ſhall have a clear eſtate of 
freehold or copyhold to the value of 600 J. per annum, and every 
citizen and burgeſs to the value of 300 J. (c); except the eldeſt 
fons of peers, and of perſons qualified to be knights of -ſhires, 
and except the members for the two univerſities. Of this quali- 
fication the member mult make oath, and give in the particulars 
in writing at the time of taking his ſeat (4); or, upon refufal, the 
return 1s void. | | 


No perſons concerned in the management of any duties or 
taxes created ſince 1692, except the commiſſioners of the trea- 
ſury (e), nor any of the officers ſollowing (F), viz. commiſſioners 
of prizes, tranſports, ſick and wounded, wine licences, navy, 
and victualling; commiſſioners of the revenue in Ireland, ſecre- 
taries or receivers of prizes; comptrollers of the army accounts; 
agents for regiments; governors of plantations and their depu- 
ties; officers of Minorca or Gibraltar; officers of the exciſe and 
cuſtoms ; clerks or deputies in the ſeveral offices of the treaſury, 
exchequer, navy, victualling, admiralty, pay of the army or 
navy, ſecretaries of ſtate, ſalt, ſtamps, appeals, wine hcences, 
hawkers and pedlars, nor any perſons that hold any new office un- 
der the crown created ſince 1705 (g), are capable of being elected 
or fitting as members. Nor ſhall any contractor (+) with the ofh- 
cers of government, or with any other perſon for the ſervice of the 
publick, be capable of being elected, or of fitting in the houſe, 
as long as he holds any ſuch contract, or derives any benefit 
from it. | 

No perſon having a penſion under the crown during pleaſure, 
or for any term of years, is capable of being elected, 


If any member accepts an office of profit from the crown, ex- 
cept an officer in the army or navy accepting a new commiſſion, 
his ſeat is void ; but ſuch member, provided the office were prior 
to 1705, is capable of being re-eleQed. 

No regiſtrar (for regiſtering memorials of deeds, &c.) within 
the weſt or eaſt riding in the county of York, or his deputy, is 
capable of being elected. | 

No candidate ſhall, after the zeffe of the writ or ſummons t# 
parliament, or after the ze/te, or the iſſuing out, or ordering of 


the writ of election upon the calling or ſummoning of any par- 


liament, or after the vacancy, give any money or entertainment 


to his electors, or promiſe to give any, either to particular per- 


ſons or to the place in general, in order to his being elected! 


upon 


% 


as ads > Oi _mnoo' 
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Court of Parliament. T25 
upon pain of being incapable, upon ſuch election, of ſerving for diſqualified 
that place in parliament, + from being 


h re- elected, 
and ſitting upon a ſecond return. 3 Lud. 455. but contr. Id. 162. 


The eldeſt ſons of peers of Scotland are incapable of electing Comm. 


; ? ; - ourn. 24 
or being elected to repreſent any ſhire or burgh in Scotland.] E 7528. 
This point hath lately been difcuſſed with conſiderable ingenuity and ability in the houſe of lords on an 


2ppeal from a decree of the court of ſeſſions. The queſtion aroſe upon the claim of Lord Daer, eldeſt ſon 
of the Earl of Selkirk, to be enrolled a freeholder of the ſtewarty of Kirkcudbright, at the Michaelmas 
court in 1791. It was objected, (and it was the ſole objection, for his lordſhip was admitted to be in 


. every other reſpect quaiified,) that his lordſhip being the eldeſt ſon of a peer of the realm, was in- 


capable of being enroiled. The freeholders, however, admitted his claim; but upon an appeal to the 
court of ſeflion, the objection was ſuſtained, and his lordſhip's name was directed to be expunged . 
from the roll; and this decree was affirmed in the houſe of lords. Lord Daer v. Johnitone and others, 
printed caſes of the lords, 25th March 1793. 92 5 


3. Of the Duty of Returning Officers, and the Remedies againſt 
them; [and herein of the Mode of Proceeding upon Com- 
plaint of undue EleCtions.] 


[We have ſeen above, that the writ of ſummons iſſues from the 23 H. 6. 
clerk of the crown in Chancery in conſequence of a warrant from , 7 


the lord chancellor, or ſpeaker of the houſe of commons, accord- 0 a 


ing as the election is general, or not. Within three days (a) after Seſſ. 1. 

the receipt of this writ, the ſheriff is to ſend his precept, under (=) The 
his ſeal, to the proper returning officers of the cities and bo- ;gicer of the 
roughs within his county, commanding them to elect their mem; CinquePorts 
bers: and theſe officers are to proceed to election within eight „ 
days (5) from the receipt of the precept, giving four days notice W. 3. ning 
of the ſame ; and to return the perſons choſen, together with the (5) In New 


precept, to the (c) ſheriff. | | 3 
muſt be within twelve days, with eight days notice thereof, (e) The notice muſt be given within the 


hours of 8 o'clock in the fotenoon, and 4 in the afternoon from the 25th October to the 25th of March 
incluſive, and within the hours of $ in the forenoon, and 6 in the afternoon from the 25th of March 
to the 25th October incluſive, and not otherwiſe. St. 33 Geo. 3. c. 64. 


With reſpect to county elections, the ſheriff, having indorſed 25 Geo. 3. 
on the writ. the day on which he received it, ſhall, within two ©: 54: $4 
days after the receipt thereof, cauſe proclamation to be made at 8 
the place (d) where the enſuing election ought by law to be nor alder the 
holden, of a ſpecial county court to be there holden for the pur- Place with- 
poſe of ſuch election only, on any day, Sunday excepted, not 8 
later from the day of making ſuch proclamation than the ſixteenth che candid- 


day, nor ſooner than the tenth day. | | — 
aQt of parliament 20 Geo. 3. c. 1. for holding the election for Hampſhire at New Alresford. + Bo, for 


N the poll from Wincheſter to Newpert in the Ie of Wight, 7&8 W. 3. c. 25. 25 Geo, J- 
LC, 4» 16. N ' ö i 


Upon the day fixed for the election, the returning officer 
is firſt to take an oath againſt bribery, and for the due exe- 
cution of his office. The candidates muſt, if required by each 
other, or by two electors, ſwear to their qualification; and 
che electors both in counties and boroughs to theirs; and the 
latter are alſo compellable to take the oaths of allegiance, 
| al, -__ ſupremacy, * 
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126 Court of Parliament, | 
fupremacy, and abjuration, and the oath againſt bribery and cor« 


ruption. 
34 Geo. 3. And to prevent delays, the returning officer is required, at the 
4.73. requeſt of any of the candidates, made in writing under his hand, 


to appoint commiſſioners to adminiſter the oaths of allegiance, 
ſupremacy, and abjuration, who are to deliver a certificate to the 
party to whom the oaths have been adminiſtered, of his having 
taken them, upon the production of which he is permitted to 
poll in like manner as if he had taken the oaths before the return- 
ing officer. | 
25 Geo 3. All electors for cities and boroughs are likewiſe to ſwear to 
© 84 85. their name, addition, or profeſſion, and place of abode; and alſo, 
like freeholders in counties, that they believe they are of the age 
of twenty-one, and that they have not been polled before at the 
election. | | 
FO If a poll is demanded at any election for any county or place 


in England or Wales, it ſhall commence either on that day, or at. 


the fartheſt upon the next, and ſhall! be continued from day to 
I 3o day (Sundays excepted) till it be finifhed 3 and it ſhall be kept 


. open. feven hours at the leaſt each day, between eight in the 


morning, and eight at night; but if it ſhould be continued till 
the fifteenth day, then the returning officer ſhall cloſe the poll at 
or before three in the afternoon, and ſhall immediately, or on the 
next day, publickly declare the names of the perſons who have 
a majority of voices; and he ſhall forthwith make a return ac» 


cordingly, unleſs a ſcrutiny is demanded by any candidate, or by 


two or more of the electors, and he {hall deem it neceſſary to 
grant the fame, in which caſe he is to proceed thereupon z but fo 
as that, in all caſes of a general election, if he has the return of 
the writ, he ſhall cauſe a return of the members to be filed in the 
crown-oſhice on or before the day on which the writ is returnable, 
If he is a returning officer acting under a precept, he ſhall make 
a return of the precept at leaſt Iix days before the day of the re- 
turn of the writ; but if it is not a general eleCtion, then, in caſe 
of a ſerutity, a return of the member ſhall be made within thirty 
86. days after the cloſe of the poll. Upon a ſcrutiny, the returning 
officer cannot compel any witneſs to be ſworn, though the ſtatute 
gives him a power of adminiſtering an oath to thoſe who conſent 
83. to take it. And where there are objections to votes on each ſide, 
he ſhall decide alternately on them. 
7&8W.3. The ſcrutiny being finiſhed, the ſheriff muſt make a return of 
pig the perſons who have a majority on the reviſed poll within the 
xSeſſ, c. 15. time limited by law. And the perſons ſo returned are the fitting 
25 Geo.'3. members until the houſe of commons, upon petition, ſhall ad- 
in; judge the return to be falſe and illegal. For a falſe return, the 
mages may fheriff, by the old ſtatutes of H. 6. forfeits 100 J. and the return» 
be :ecovered ing officer in borottghs 40 J. and they are befides liable to an ac- 
2 on tion at the ſuit of the party grieved, in which double damages 
there hae hall be recovered. And they are alſo liable to ſuch an action for 
been no de- wilfully neglecting, delaying, or refuſing to return the perſon, 
of ihe bone Whom the houſe of commons ſhall adjudge to be the legal repre- 
| WO: | ſentatire. 
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ſentative. And for any offences againſt the act of 25 Geo. 3. c. 84. of commons 


they are puniſhable by information or indictment. 


relative to 


the right of 


of election for the place in queſtion. Wynne v. Middleton, 1 Wilſ. 125.—— y ſtat. 7 & 8 W. 3. 
c. 7. the ſheriff was liable to a penalty of 500. for not making a return, at the return of the writ, if it 
were a general election, or within fourteen days, if an occalional vacancy. Any perſon. bribing the re- 


iurning officer forfeits 300 l. 7 &8 W. 3. c. 7. 


When the election is over, the returning officer is bound, un- 7s W. 3. 


der a penalty of 5007. to deliver forthwith a copy of the poll to 
any perſon deſiring it, and paying a reaſonable charge for writing 
it. And the ſheriff muſt within twenty days after a county elec- 
tion deliver upon oath to the clerk of the peace all the poll books 
of ſuch election without any embezzlement or alteration; and 
where there are more than one clerk of the peace, the original 
poll books to one of the clerks, and atteſted copies to the reſt to 
be kept among the records of the county. 


If a perſon having a right to vote is hindered by the preſiding 
oficer, an action on the caſe lies at common law. 


C. 25 5 6. 
10 Ann. 

c. 23. $5. 
The check 
polls as well 
as the origi- 
nal books, 
maſt be 
lodged with 
the clerk of 


the peace. Rex v. Davies, 2 Str. 1038. 


Aſhby v. 
White, 
2 Ld.Raym. 


938. x Salk. 19. 6 Mod. 45. 8 State Tr. 89. 1 Br. P. C. 45. But the obſtruQion muſt be wilful 
and malicious. Drewe v. Colton, Leat aſizes for Cornwall, cor, Wilſon J. 2 Lud 245. Sargent v. 


Millwaid, 2 Lud. 248. | 


The returning officer, it ſeems, is not to judge of the diſability 
of candidates. | | 
513. 515. 880. 21 Comm. 
If the freedom of election is violated by any riotous and tu- 
multuous proceedings, the ſheriff may take the offenders into cuſ- 
tody, But whether he may commit, where the eleCtion is not 
obttructed in any manner amounting to a breach of the peace, 
may admit of ſome doubt. ” | 
By the ſtatutes of 10 Gee. 3. cap. 16. explained and amended 
by 11 Geo. 3. c. 42.3 both of which are made perpetual by 
14 Geo. 3. c. 15. and ſtill farther improved by 25 Geo. 3. c. 84. 
28 Geo. 3. c. 52. and 32 Geo. 3. c. I. a tribunal is erected and re- 
gulated for determining the merits of conteſted elections. By 
theſe ſtatutes, any perſon may preſent a petition complaining of 
an undue election; but one ſubſcriber of the petition muſt enter 
into a recogniſance, himſelf in 200 J. with two ſureties in 1004. 
each, to appear and ſupport his petition ; and then the houſe ap- 
point ſome day beyond the days after the commencement of the 
ſchon, or the return of the writ, and give notice to the peti- 
tioners and the ſitting members to attend the bar of the houſe on 
that day by themſelves, their counſel, or agents; which day may 
be altered; but notice muſt be given of the new appointed day. 
On the day fixed, if 100 members do not attend, the houſe ſhall 
adjourn from day to day, except over Sundays, and for any num- 
ber of days over Chriſtmas-day, V. hitſanday, and Good Friday; and 
When two or more members are preſent, the houſe ſhall proceed 


x Comm. 
Ourn. 511. 
ourn. 201. 


Comm. 
ne 826. 
4. 837. 


e no other buſineſs, except ſwearing in members, receiving re- 
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belonging to the houſe are put into ſix boxes or glaſſes in equal 
numbers, and the clerk draws a name from each of the glaſſes in 


they proceed till forty-nine ſuch names are collected. But beſides 
theſe forty-nine, each party ſelect, out of the whole number pre- 
ſent, one perſon, who is to be the nominee of that party. Mem- 
bers who have voted at that election, or who are petitioners, or are 
petitioned againſt, cannot ſerve; and perſons who are. ſixty years 
of age, or who have ſerved before, are excuſed if they require 
it; and others who can ſhew any material reaſon, may alſo be 
excuſed by the indulgence of the houſe, After forty-nine names are 
fo drawn, lifts of them are given to the reſpeCtive parties, who 
withdraw, and alternately ſtrike off one (the petitioners begin- 
ning) till they are reduced to thirteen 3; and theſe thirteen, with 


three parties, they alternately ſtrike off one; and in that caſe, 
the thirteen chooſe the two nominees. The members of the com- 
mittee thus formed are then ordered by the houſe to meet within 
twenty-four hours ; and they cannot adjourn for more than twenty- 
four hours, except over Sunday, Chriftmas-day, and Good Friday, 
without leave of the houſe; and no member of the committee 
can abſent himſelf without the like leave, upon ſpecial cauſe, veri- 
fied upon oath. The committee cannot proceed to buſineſs with 
(% f a fewer than thirteen members (a); and they are diſſolved, if for 
33 three ſucceſſive days of ſitting, their number is leſs than that: 
days, 2 they continue to fit notwitliſtanding a prorogation of parliament. 
members, They are all ſwor1 at the table of the houſe, that they will give 
3 a true judgment according to the evidence, and every queſtion 1s 
ai determined by a majority. 'They may ſend for witnefles, and exa- 
may proceed mine them upon oath, When the whole evidence is heard, they 
wo buſineſs. report to the houſe, whether the election be a due election ot 
void, and alſo whether the petition or defence be frivolous and 
vexatious, in which caſe the party aggrieved ſhall recover colts: 
and the houſe, on being informed of ſuch report by the chairman 


of ſuch committee, order the ſame to be entered in their jour- 


nals, and give the neceſſary directions for altering or confirming 

the return, or for iſſuing a new writ, or for carrying ſuch deter- 
mination into execution, as the caſe may require. 

But when the committee are of opinion that the merits of 8 

| petition depend upon a queſtion reſpecting the right of election, 

or the appointment of a returning officer, they require the coun» 

ſel of the reſpective parties to deliver a ſtatement of the right fot 

which they contend, and the committee then report to the houſe 

But a re- thoſe ſtatements with their judgments thereupon ; and if no perſon 

donenng de Petition within a twelvemonth, or within fourtcen days after the 

on mult be . f 
$5524 | | commence 


% 


I 
. f he 2 | _ 


ports from committees, amending returns, attending his- majeſty 
or commiſſioners in the houſe of lords, receiving meſſages from 
the lords, or on days appointed for the trial of any articles of im- 

' peachment exhibited by the commons in parliament, the buſineſs 
neceſſary for that purpoſe. Then the names of all the members 


rotation, which name is read by the ſpeaker, and if the perſon is 
preſent, and not diſqualified, it is put down, and in this manner 


the two nominees, conſtitute the ſelect committee. If there are 
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Court of Patliament. 129 


commencement of the next ſeſſion, to oppoſe ſuch judgment, it preſented 
is final and concluſive for ever. But if ſuch a petition be pre- within 14 


ſented, then, before the day appointed for the conſideration of it, eam: 


any other perſon, upon his petition, may be admitted to defend mencement 


1 , | . . . 
ö the judgment; and a ſecond committee are appointed exactly in any fub- 

; . WES : ſequent ſeſ- 
| the ſame manner with the firſt, the deciſion of which committee gh, and - 
% puts an end to all further litigation on the point in queſtion.] upon iy be- 
| 8 1 3 ing preſent- 
8 ed, a day and hour, not leſs than 14 days diſtance, muſt be appointed by the houſe for taking it into 
- *F conſideration. If petitions are not renewed within this time, the judgment of the committee upon the 
1 point in queſtion ſhall be final and concluſive. x >, 2 
9 2 ; 
1 - 
Si (E) Of the Method of paſſing Bills. 
rs | | 
TE AY act of parliament muſt have the conſent of the lords, the 4 Inft. 255 
be commons, and the royal (a) aſſent of the king; and (5) what- Hob. 111. 

. . . Forteſc. 

rc ſoever paſſeth in parliament by this threefold conſent, hath the I ug. C. 18. * 
ho force of an act of parliament. Dyer A 
3 : | a) By the 
m- 33 H. 8. c.21., The king's royal aſſent by his letters patent under his great ſeal, and figned with his 
ith hand, and declared and notified in his abſence to the Jords ſpiritual and temporal, and to the commons, 
are - aſſembled together in the high houſe, is as effectual as if the king were perſonally preſent. (5) Differences 


betw.en an ordinance and an act of parliament is, that an ordinance wanteth the threefold conſent, and is 
only ordained by one or two of them. 4 Init. 25, [ See Co. Lit. 159. b. n. 2. 13th ed.] 


Anciently, the manner of proceeding in bills, was much differ- 4 Inſt. 25, 
ent from what it is at this day; for, formerly, the bill was in na- _ 4 36 
ture of a petition, and theſe petitions were entered upon the lords Dyer, Logs | 
rolls, and upon theſe rolls the royal aſſent was likewiſe entered; 8 Co. 11 
and upon this, as a ground-work, the judges uſed, at the end of 
the parliament, to draw up the act of parliament into the form of 
the ſtatute, which was afterwards entered upon the rolls called 
the Patute rolls; which were different from thoſe called the lords 
rolls, or the rolls of parliament : upon theſe fatute rolls, neither 
the bill, nor petition from the commons, nor the anſwer of the 2 
lords, nor the royal aſſent, were entered, but only the ſtatute, as „ 
it was drawn up and penned by the judges; and this was the 
method till about Henry the Fifth's time: in his time it was de- 
lired, that the acts of parliament might be drawn up and proves 
by the judges before the end of parliament; and this was by rea- 
lon of a complaint then made, that the ſtatutes were not — 
and fairly drawn up and worded. After the parliament was dif- 
folved or prorogued, in Henry the Sixth's time, the former me- : 
thod was altered, and then bills continentes formam actüs parlia- 
ment; were firſt uſed to be brought into the houſe ; the bills (be- 
fore they were brought into the houſe) were ready drawn, in the 
form of an act of parliament, and not in the form of a petition, 
as before; upon which bills it was written by the commons, Soit F 
baile al ſeigneurs ; and by the lords, Soit bayle al roye ; and by the 
king, Le roy le veut (b), all this was written upon the bill; and the (e) See Ob- 
bill, thus indorſed, was to remain with the clerk of the parlia- {crvatiovzon 


ment, and he was to enter the bill thus drawn at firſt, in the form e. FA 
Vol., II. K of 
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130 Court of Parliament, . 3 
ta) They of an act of parliament, or ſtatute, upon the ſtatute rolls, with- 
| img out entering the anſwer of the king, lords, or commons, upon 
en the ſtatute rolls, and then iſſued out writs to the ſheriffs, with 
the ſheriff, . tranſcripts of the ſtatute rolls, viz. of the bill drawn at firſt in 
2 the form of a ſtatute, and without the anſwer of the king, lords, 
printing this and commons, to the bill, to (a) proclaim the ſtatute. | 


method was difcontinued ; ſo that at this time every body is obliged to take notice of an act of patlia- 
ment at his peril. 4 Inſt. 26. I 


4 Inſt. 344 In the lords houſe, the lords give their voices from the puiſne 
1 lord ſeriatim, by the word of content, or non content. | 
4 Inſt. 35. The commons give their voices upon the queſtion by yea, or 
no and if it be doubtful, and neither party yield, two are ap- 
pointed to number them; one for the yeas, another for the nes; 
the yeas going out, and the hoe, fitting z and thereof report is 
made to the houſe. At a committee, though it be of the whole 
. houſe, the yeas go on one ſide of the houſe, and the not on 
the other, whereby it will eaſily appear which is the greater 
| number. | | | | 
4 Tnft.12. To the paſſing of a bill, the aſſent of the knights, citizens, and 
3 burgeſſes muſt be in perſon, but the lords may give their votes by 
' Mt toexer- proxy (5); and the reaſon hereof is, that the barons did always fit 
ciſe judg- in parliament in their own right, as part of the pares curtis of the 
Stand. Org, king; and therefore, as they were allowed to ſerve by proxy in 
Houſe of the wars, ſo they had leave to make their proxies in parlia- 
Lords, 11th ment (c); but the commons coming only as repreſenting the ba- 
p rores minores, and the ſocage tenants in the county, and the citi- 
March 269. Zens and burgeſſes, as repreſenting the men of their cities and 
1 boroughs, they could not conſtitute proxies, becauſe they them- 
(Arbey ſelves were but proxies and repreſentatives of others, and there- 
are now fore could not conſtitute a proxy in their place; according to that 
wm by the maxim of law, delegata poteſfas non poteft delegari. 
cence. Elf. c. $.] 
1 Wooddef, [Proxies from a ſpiritual lord are to be made to a ſpiritual lord; 
41. Ef. and from a temporal lord to a temporal lord; and no lord can re- 
3 ceive more than two proxies: and a lord voting in a queſtion mult 
1626. ibid, vote as proxy, if proxies are called for (d). 
(4) Ord. x1th Feb. 1694. ibid. 


It hath been made a queſticn, if a proxy be given. to two or 


Els. c. 8. 
A lend hl more lords, and they differ, whoſe voice ſhall ſtand ; which 18 


above two Taid to have been refoved by the Earl of Mancheſter, lord preſi- 
proxies. By dent of the council, in favour of him who is firſt named in the 
order 2 Care delegation, and preſent. But according to Lord Coke, if three 
uſhw. 269. . . 
ink, 12 ATE Proxies of the ſame lord, and all preſent, and one is content 
55 that a bill paſs, and the other two are not content, this is no 
voice. | 
Ala. 13. The mere preſence of the lord in the houſe, though he neither 
{jth conſent, nor ſpeak auy thing, ſeemeth to be a revocation of 
is proxy. 5 
A lord may be ſummoned with a clauſe that he do not make 
a proxy. ] | | 


Seid. 3 Vol. 
A. 1476. 
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(F) Of the Continuance, Adjournment, Prorogation, 
; and Diſſolution of the Parliament, 


TR parliament can neither begin nor end without the king's 4 Inft. 48. 


preſence, either in perſon, or by (a) repreſentation. (a) 4 * 25 
The paſſing of any bill or bills, by giving the royal aſſent there- 4 Inſt. 27. 


unto, or the giving of any judgment in parliament, doth not (5) ae the 
make a ſeſſion, but the ſeſſion doth continue until that ſeſſion be Juſtice = 
prorogued or diſſolved. ; 


to take no- 
; | tice of the 
commencement of parliaments, and alſo of prorogations and ſeſſions. Lev. 296. Raym. 191» 
Hetl. 119. Dyer, 203. 


The diverſity between a proragation and an adjournment, or 4 Int. 27. 
continuance of the parliament, is, that by the prorogation in open Rm. 120. 
court there is a ſeſſion, and then ſuch bills as paſſed in either houſe, 
or by both houſes, and had no royal aſſent to them, muſt at the 
next aſſembly begin again, Wc. for every ſeveral ſeſſion of parlia- 
ment is, in law, a ſeveral parliament z but if it be only adjourned 
or continued, then there is no ſeſſion, and conſequently all things 
continue {till in the ſame ſtate they were in before the adjourn- 
ment or continuance. 


When a parliament is called, and doth fit, and is diſſolved with- 4 Int. 38. 
out any aCt of parliament' paſſed, or judgment given, it is (c) no 600 Longs 
ſeſſion of parliament, but a convention. e of jeo- 


a | fails, made 
in Oxford, 16 & 17 Car. 2. c. 8., was to continue and be in force for three years, and from thence to the 


end of the next ſeſſion of parliament ; but becauſe the parliament convened next after the expiration of 


the three years, was prorogued without paſſing any act, the court held it no ſeſſion, at leaſt not ſuch a 
ſellon as was intended to determine the aforeſaid act. Raym. 187. Lev. 442. 2 Keb. 529, 


The houſe of commons is, to many purpoſes, a (d) diſtinct court, 4 Int. 28. 
and therefore is not prorogued or adjourned by the prorogation or (a) ou 
adjournment of the lords houſe ; but the ſpeaker, upon fignifica- 3 
tion of the king's pleaſure, by the aſſent of the houſe of commons, together, 
doth ſay, this court doth prorogue, or adjourn itſelf; and then it —_ 3 | 
is prorogued or adjourned, and not before; but when it is dif- Fog JO 
ſolved, the houſe of commons are ſent for up to the higher houſe z not ſubic © 
and there the lord keeper, by the king's commandment, diſſolved 3 
the parliament; and then it is diſſolved, and not before. Nen — 


kin's Argument, 51. [It is not a prorogation of the houſe of lords or commons, but of the parlia- 
ment. 1 Bl. Comm. 187.] | | | 


. By the ſtatute 4E. 3. cap. 14. © Parliaments ought to be holden 7ide 36 E. 
once a year, and oftner, if need ati e | 
By the 16 Car. 2. cap. 1. it is enacted, That the holding of 

k 1 ſhall not be diſcontinued above three years at the 
moſt.“ | | 
By the 6 . M. cap. 2. it was enacted, © That the parlia- 6w. & M. 

„ went ſhould have continuance longer than for three years at © 3+ 

the fartheſt, to be accounted from the day on Which, by the 

. Writs of ſummons, the parliament ſhould be appointed to meet.” 

| K 
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oy 


1 Geo. 1. But now by the 1 Geo. 1. ff. 2. cop. 38. it is enacted, © That. 


K. 2. Cc 38. © the then preſent parliament, and all parliaments that ſhall at 


“ any time thereafter be called, aſſembled, or held, ſhall and may 
reſpectively have continuance for ſeven years, and no longer, 
< to be accounted from the day on which, by the writ of ſum- 
mons, the parliament ſhall be appointed to meet, unleſs ſooner 
& diſſolved by his majeſty, his heirs or ſucceſſors,” PE 


(G) Of the Juriſdiction of the Houſe of Lords. 


1 T HE lords houſe is the higheſt court of juſtice in this kingdom, 
and the juriſdiction it exerciſes at this day, with reſpect to 
impeachments, the trial of its own members, writs of error, and 
appeals, is deduced chiefly from the juriſdiction and power of the 
king's antient court, or aula regis, eſtabliſhed at the conqueſt. 
This court, eſtabliſhed by the conqueror, conſiſted not only of 
the principal officers of ſtate, but alſo of ſuch as held per baromam, 
whom the king had a right to ſummon, as holding immediately 
from himſelf, to do ſuit in his court, and to hear, cauſes ; theſe 
were the pares curtis to the king. And hence this court was con- 
ſidered as the great court-baron of the kingdom, where all peti- 
tions againſt great perſons, and the prince's officers, were heard. 
Ryley, Pl. This court had not only an original juriſdiction of determining 
Var. 156. cauſes brought before them by petition, but was alſo the dernier 
reſort to correct the errors of inferior judicatures; but as petitions 
began to multiply, there are ſeveral inſtances where original cauſes 
have been referred to inferior courts. 
Every ſuit commenced by petition, containing the grievances 
certainly and particularly ; and proceſs was ſent out to bring the 
defendant in to anſwer z when theſe petitions increaſed, receivers 
and triers of petitions, who determined what petitions were proper 
to be received or rejected, were appointed; and afterwards, upon 
the afſembling of the knights, citizens, and burgeſſes, and their 
conſtituting a houſe of commons, the commons in matters of great 
[See a clear- | . L 
er account moment, and as they were the grand inquiſitors of the whole 
of parlia- kingdom, preſented their petitions; and as thoſe petitions came 
. ſtronger from them than from any particular perſon, ſo they were 
2 Wooddef. never rejected by the lords: and hence the original of impeach- 
596. 620-]. ments by the houſe of commons. 1 
(a) This The great officers that conſtituted this court, were tried by their 
murnsupen (a) peers, when this grand aſſembly or parliament were fitting; 
we 2 but out of parliament by the 7z/{iciar, and in his abſence by the 
law, firter ſteward of England, who ſummoned ſome of his peers, and twelve", 


— 5 at leaſt, were obliged to appear. | 
moveatur parcs curig ſunt judices 3 and this, as to treaſon and felony, is confirmed by the clauſe ia 
Magna Charta, c. 29. nec ſuper eum ibimus, nec ſuper eum mittemus niſi per legale judicium parium fm 
wel per legem terræ; but for all other crimes out of parliament, as a premunire, riot, ſeducing à you 
lady from her parents in order to debauch her, &c., a peet at this day ſhall be tried by a jury» 2 
P. C. c. 44+ I 13, | ; . | | 

* Now, by ſtat, 7 W. 3. c. 3. C11. , on the trial of a peer, all the peers are to be ſurnmoned- 
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Court of Chancery, : 
As this court was the dernier reſort to correct the errors of in- 
ferior judicatures, ſo at this day there lies a writ of error of a 
judgment given in the King's Bench, before this court, which be- 
gins by petition to the king; whereto when the king hath anſwered 
fiat juftitia, then goes out a writ directed to the chief juſtice of the 
King's Bench, for removing the record in (a) preſens parliamentum; 


be brought by the chief juſtice of the King's Bench into the lords 
houſe in parliament ; and after the tranſcript is examined by the 


Ln 
Gd x 
In 


4 Inſt. 21. 
Vide tit. 
Tror. 
(a) That 
writ of er- 
ror may be 
returnable 
ad proximam 


and thereupon the roll itſelf, and a tranſcript in parchment, is to Minen par- 


liamenti, vide 


Dyer, 376. 
And ſo ot a 


court with the record, the chief juſtice carrieth back the record ſcire fac. 


itſelf into the King's Bench, and then the plaintiff is to aſſign the 
errors, and thereupon to have ſcire facias againſt the adverſe party, 
returnable either in that parliament or the next, and the proceed- 
ings thereupon ſhall be ſuper tenorem recordi & non ſuper recordum. 


as appeals and impeachments by the commons, | 


wide Fitz. 
tit. Error, 
58, Raſt, 
Ent. 805. 
{ And that 
theſe, as well 


do not abate by the prorogation or diſſolution of the par- 
lament, Sir T. Raym, 483. 2 Lev. 93. Comm. ſourn. 23 Dec. 1790. Lords Journ. 16 May 1791.1 


Towards the latter end of the reign of king Charles the Firſt, 
the houſe of lords afferted their juriſdiction of hearing appeals 
from the Chancery, which they do upon a paper petition, without 
any writ directed from the king; and for this their foundation is, 
that they are the great court of the king, and that, therefore, as 
the Chancery is derived out of it, a petition will bring the cauſe 
and the record before them. This was much controverted by the 
commons in the reign of Charles the ſecond, but is now pretty 


well ſubmitted to; becauſe it has been thought too much that 


tie chancellor ſhould bind the whole property of the kingdom 
without appeal. | | 


Court of Chancery, 


P the Norman period, upon the breaking of the 
courts into diſtinct juriſdictions, the chancellor, or keeper 
of the great ſeal, retained part of that juriſdiction which he exer- 
ciled in the great court of the kingdom, called aula reg:s: but for 


the better underſtanding hereof, and of its juriſdiction at this day, 
we ſhall conſider this court, | | 


(A) As an Officina Brevium, out of which all original . 


Writs flow. 


| (B) As an ordinary and limited (Burt, proceeding | 


according to Law, commonly called che Petty-Bag. 
| K 3 (C) As 


Gilb, Hiſt, 
Ch. 190, 
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(a) 4 Inſt. 
80. Of ſu- 
perſeding 
ſuch writs, 
vide Abr. 
Eq- 416. 
and tit. 


Writs. 


Court of Chancery. 


(©) As an extraordinary Court, proceeding according 


to Equity: And herein, 


1. Of its original Juriſdiction. 
2. What Juriſdiction it exerciſes at this Day. 


— —— — - - 


(A) As an Officina Brevium, out of which all original 
| Writs flow. - 


* 


BFforc the diviſion of the courts, the chancellor put the ſeal to 
all patents, commiſſions, and writs: and hence this court is 
conſidered at this day, as the great ſhop of juſtice, out of which 
(a) all original writs, which give other courts a juriſdiction, iſſue, 
and are made returnable into ſuch courts on a common return-day, 
and may be ſued out at any time, as well in vacation as in term» 
time, from whence this court is ſaid to be always open. 
The reaſons of the inſtitution of this oficina brevium were 
many. | 


1ſt, That it may appear that all power of judicature whatſoever. 


flowed from the king, and therefore there was a ſummons even to 
the peers in parliament, that ſat in proprio jure; ſo likewile for 
the lower houſe of commons; the baſis of the ſame were made by 
writs that iſſued out of this court, and were returned into the ſame 
office; and ſo in judicature, there were particular patents that 
ſhewed the extent of the commiſſion, and that their power was 
derived from the crown. | 


2dly, That the crown might have its proper fines : theſe were 


antiently paid to purchaſe. juſtice from the crown; for perſons 
were not ſuffered to come into the king's courts, and engage the 
power of the king to do right to private individuals, without firlt 
giving ſomething towards the charges of the court, and the expence 
of the judicature; inaſmuch as in antient times the king uſed to 
ſummon ſeveral of the barons to attend the hearing of ſuch. cauſes; 
but afterwards by magna charta, by reaſon of the exorbitancy of 
officers, and that the crown might not be cheated, theſe were re- 
duced to fines certain. | | 

3dly, The writs were taken out of the court of Chancery, re- 
turnable in the other courts, that one court might be a check 
upon the other. N 

Athly, To keep an uniformity in the law; for whether theſe 
writs went out to the ſheriff in the nature of a jufticies, or whether 
they were returnable before the juſtices in eyre, or juſtices of the 
common bench, or of aſſiſe, they were ſtill made in one form, 
according to the nature of the complaint, which was both a di- 
rection to the judge, and limitation of his authority. The 

| 4 


* od wa — 


Q 2 


* 


t is 


ich 


lay, 
m- 


ever 


the brevia de curſu. 


Court of Chancery, | 1 


The court of Chancery being thus erected to iſſue proceſs, the 
chancellor, or lord keeper, who had the government of that court, 
had the great ſeal, by authority of which all proceſs was to iſſue; 
and from hence maſters were appointed in that court, who made 
out the forms of the writs, and entered them in a book kept for 
that purpoſe, thence called the regiſſer; and ſuch writs were pre- 
cedents for the future, in like caſes; and exceptions were taken 
to writs in the courts to which they were directed, for not agree- 
ing with the regi/ter, and divers other informalities. 8 

After the maſters in Chancery had ſettled proper writs and 
commiſſions, and thoſe things began to be of courſe, they had 
proper under-officers, who made out their writs of courſe, and 
they only attended on the making out of new writs in extraordi- 
nary caſes, the ordinary writs being made out by the proper 
officers: hence it came to paſs that the officer, called the clerk of 
the crown, made out commiſſions after the forms, of them were 
ſettled, as commiſſions for juſtices errant, and of aſſiſes, general 
gaol-delivery, oyer and terminer, and of the peace, writ of aſſocia- 
tion, dedimus poteſtatem for the taking of oaths, and all general and 
ſpecial pardons ; alſo, writs of execution upon a ſtatute-ſtaple, 
which were annexed to this office in the time of Queen Mary, for 
their continual and chargeable attendance : other writs that were 
ſettled were made out by the curfitors, who were formerly clerks 
to the maſters, but afterwards ſettled in a diſtinct office, to make 


At the firſt diviſion of the courts, the Chancery was tender in 
making out writs in caſes where there had been formerly no pre- 
cedents in the antient curia regis, which now are called a&tiones 
nominate, becauſe they thought the antient footſteps which were 


in the former courts of juſtice, were the bounds of their juriſdie- 


tion, and indeed of the law; therefore, wherever there was a new 
caſe that ſeemed to require remedy, the original juriſdiction refer- 
ed them to petition the next parliament : but becauſe this multi- 
plied petitions to parliament, therefore there was a particular law 
made, which gave the court power in a new caſe to invent a 
writ, and this was by the ſtatute of (a) WVeftm. 2. cap. 24. Et 
quotieſcunque de catero evenerit in cancellat. quod in una caſu reperitur 
breve, & in conſimili caſu cadente ſub eodem jure & ſimili indigente 
remedio, non reperitur, concordent clerici de cancellaria in brevi faciendo, 
vl atterminent querentes in proximum parliamentum, & ſcribantur 
caſus in quibus concordare non poſſunt, & referant eas ad proximum 
parlamentum, & de conſenſu juriſperitorum fiat breve, ne contingat 
de cætero quod curia domini regis deficiat conquerentibus in juſtitid 


AT 
. which caſes there were not found any writs in the regiſter, 


Gilb. Hiſt. 
Chanc. 16. 
Dalrymp. 
Feud. Law. 
304. vo. 
edition. 

(a) Upon 
this ſtatute 
(which vide 
explained 

2 Inſt. 405. 
&c.) was 
formed the 
writ of entry 
in conſimili 
caſu, relat- 
ing to land 3 
alſo, upon 
this ſtatute 
were tound= 
ed actions 
upon the 
caſe upon 
ſeveral treſ= 
paſſes, in 

a loſt. 407. 


136 Court ot Chancery, 


(B) Of the ordinary and limited Court, proceeding 
according to Law, commonly called the Petty-Bag. 


T® underſtand the nature of this court, we muſt obſerve, that 
in antient times the chancellor was likewiſe chaplain to the 
king, and it was his buſineſs, in the time of the ju/ticiar, to write 
the diplomata, that is, all charters and commiſſions from the king; 
therefore, when the power of the jufticiar was broken, he obtained 
the officina brevium & chartarum regiarum ; from whence all the 
extraordinary juriſdictions touching the granting of charters, as 
. likewiſe all inqueſts of office to entitle the crown, were returned 
into this office; and the Exchequer, in which theſe things 
were antiently tranſacted, became only an ordinary court of reve- 
(a) Vi. nue, to (a) ſet leaſes to the king's farmers, and to get in the king's 
— 2 debts; and therefore the office in the Exchequer was only an office 
4 Co. 93. Of inſtruQtion, of what lands were in the king in particular coun- 
ties; but, to veſt lands in the crown de novo, it was neceſſary to 
have an office under the great ſeal ; and ſo, to grant lands from 
the crown, unleſs it were merely farms that were granted for 
Cars. | | 2 
4 Inſt, 80. From hence, at this day, this court has a juriſdiction to hold 
* plea upon a ſcire facias, to repeal the king's letters patent upon 
this court Petitions, mon/irans de droit, traverſes of offices, ſcire facias upon 
no _ recognizances, executions upon ſtatutes, &c. which being re- 
but were not giſtered in this court, the proceſs thereupon iflued out of the ſame, 
enrolled in and were returnable there, and entered in the office called the 
rolls, but (3) petty-bag; whereas the writs, which were the foundation of 
remained . 

only in the bulineſs of the other courts, were put together in the hamper, 
Filaciis. which gave the diſtinction to thoſe names, and begat diſtinct 
4 inſt. 80. officers in the court. | 


os by If in this court the parties deſcend to iſſue, the chancellor can- 
* -- not try it, but is to deliver the record, with his proper hand, into 


to be gen the King's Bench, where (c) judgment is to be given, and the 
le RG reaſon hereof ſeems to be, that the Chancery being icina brevium, 
this Perpoce if it could both make writs returnable here, and alſo try ifſues, it 
both courts would incroach too much on other juriſdictions; beſides, there 
png age was no jury proceſs in the antient au/a regis, But upon (d) a de- 
16,17, murrer the chancellor ſhall give judgment. 


Cro. Jac. 12. 2 Roll. Abr. 349.— So, if there be a demurrer for part, and iſſue for part, the whole - 
record may be tranſmitted into B. R., and the judgment given there. 2 Sand. 23. Lev. 283. 
Mod. 29. (4) So, if the iſſue is to be tried otherwiſe than by a jury, as by the ſheriff's certificate, &c. 
judgment ſhall be given in Chancery. Jones, 80. Latch. 3. 


5 5 Ap An inquiſition was taken, and a forfeiture of the oſſice of war- 
_— den of the Fleet found, and the defendant pleaded to iſſue, and 
and Warden after iſſue joined, ſeveral other perſons came in by way of monſfrans 
of the Fleet. de droit, and pleaded, and a demurrer to them, and the record was 
carried into B. R. by the clerk of the petty-bag, without any order 
of the court, in order to have the iſſue tried; and it was reſolved, 


iſt, 


— 


Court of Chancery, 

iſt, That though the clerk had committed a fault to the court of 
Chancery, in e the record without any order, yet that it 
was well removed; for that which is done by the proper officer, 
is done by my lord chancellor, and may be ſaid to be done proprid 
manu. 2dly, That though there were an iſſue and demurrer both, 
yet the removing of the, whole record was proper and well enough, 
on the (a) authorities cited in the margin, by which it appears, 
that judgment is moſt properly to be given in B. R. both on the 
iJuc and the demurter; otherwiſe there might be two diſtinct 
judgments, and conſequently, diſtinct executions taken out. 

Alto, all (6) perſonal actions, by or againſt any officer or mi- 
niſter, in refpect of his ſervice or attendance, may be determined 
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23» 157» 

2 Keb. 621. 
Lev. 283. 
Sid. 436. 
Mod. 29+ 
S, C. 

4 Inſt. 80. 
(5) But can 
not hold 


in this court; but in theſe no jury proceſs can iſſue, but the record pes of land. 
is to be removed wt /upra. | 2 H. 6. 32+ 


(C) Of the extraordinary Court, proceeding accord- 


ing to Equity: And herein, 
1. Of its original Juriſdiction, 


T8 court was (c) newly erected after the diviſion of the (c)Thatlike 
courts, and from a very ſmall and inconſiderable beginning, che other 
hath (though (4) impugned even from its creation) grown up to Wfiminſer 
that degree, as to ſwallow up moſt of the other buſineſs of the it was time 
common law. ES 
4. 53. 
12 Co. 113. Dr. & Stud. c. 7. — By Lamb. Archaion. 62. When the king's courts ceaſed * ] 
ambulatory, and became ſettled in a certain place, then the king committed to his chancellor, together 
with his great ſeal, his only legal, abſolute, and extraordinary pre-eminence of juriſdiction, e. And in 
Lev. 242. it is ſaid to be eſtabliſhed by an act of parliament. 36 E. 3. But IJ (d) For which wide 
the petitions of the commons againit this new invented juxiſdiction. 3 H. 4. 69. 4H. 
No. 78. 3 H. 5. No. 46. Roll. Abr. 327. 


That there were ſome footſteps in the ancient curia regis, Reg. 25. 
the foundation of this jurſdiction, appears from the Engl/;/b 
juriſdiction exerciſed in the court of Exchequer, where, on in- 
tormations on the king's behalf, articles are adminiſtered, to which 
the party is to anſwer upon oath; as likewiſe by impeachments in 
the houſe of lords, where articles are exhibited in Engh/b for the 
party to anſwer to. : | 
But notwithſtanding this, the eſtabliſhment of this juriſdiction (9 The 
ſeems to be owing to the ſtatute of Meſim. 2. cap. 24. above-men- Co 
toned, by which a power was given, in new and extraordinary have cl 
caſes, to invent a new writ: Hence it was, that John Waltham, taken by the 
then biſhop of Saliſbury, and chancellor, as the commons EI 
mention in their petition, out of his ſubtlety, found out and be- in hn 7 
dan à novelty againſt the form of the common law, and that was oblige a man. 
the invention of the writ of (e) /ubpena ; which writ ſummoned gin. "IO 
4 . ; pon oath as 
party to appear under a pain, to anſwer to ſuch things as «the truth 
ſhould be objected againſt him, and a petition was lodged in of the plain 
| Apts _ Chancery, tiff's allega· 
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tions, be- 


Cauſe it 


came neareſt 
the common 


Court of Chancery. 


Chancery, containing the articles to which he was obliged to an- 


ſwer ; and upon ſuch articles this new invented writ iflued. _ 
law proceſs, called alſo a fubp@ra, which iſſues to bring in witneſſes to atteſt the truth, 


By this conſtruction not only a new writ was framed, but a 
new juriſdiction erected, and this was towards the time of R. 2, 
occaſioned chiefly by the ſtatute of Mortmain ; for when that ſta. 
tute had reſtrained the growing riches of the clergy, they found 
out this invention to avoid it, by giving away lands to truſtees 
for pious uſes, and the feoffees of ſuch truſt did the duties of ſuch 


- tenure in behalf of the truſt ; but if they perverted the truſt, the 


For the con- 
ſtruction of 
this ſtatute, 
wide 4 Inſt. 
83. 


Cro, Eliz. 
G51. Bro- 
grave and 
Watts, 

4 Inft, 34. 
Roll. Rep. 


; 86. 190. 


Lit. Rep. 
166. 

27 H. 8. 15. 
* 2 Ch. 
Caſ. 43. 


(a) As where 
a perſon 
committed 
to the Fleet 


for not per · 


ordinary juriſdiction not reaching a ching that was againſt the 
ſtatute of Mortmarn, the chancellor exerted this extradrdinary jus» 
riſdiction, and examined them as to the ſeveral facts alleged 
againſt them. | | | 

After the eſtabliſhment of this court, it was thought reafon- 
able to give damages to ſuch perſons as were drawn into it by 
falſe ſuggeſtions, and therefore by the 7 K. 2. cap. 6. reciting, 
% For as much as people be compelled to come before the king's 
“ council, or in the Chancery, by writs grounded upon untrue 
ce ſuggeſtions, it is enacted, That the chancellor for the time be- 
« ing, preſently after that ſuch ſuggeſtions be duly found and 
« proved untrue, ſhall have power to ordain and award damages 
&« according to his diſcretion, to him who is ſo troubled un- 
CC duly.” | g 2 . 

The juriſdiction of this court was not only impugned almoſt at 
its original creation, but even in the reign of Queen Elizabeib it 
was ſtrongly holden by the judges of the common law courts, that 
the chancellor could not by his decree ſequeſter the party's lands, 
that is, could only agere in perſonam, but not in rem; and agree» 


ably hereto it was reſolved 19 Ez. in the caſe of * Colton and 


Gardner, that if a man killed a ſequeſtrator in the execution of 
ſuch proceſs, it was no murder. 


But theſe were ſuch bloody and deſperate reſolutions, and fo 
much againſt common juſtice and honeſty, which requires, that 
the decrees of this court, which preſerved men from deceit, ſhould 
not be rendered illuſory, that they could not long ſtand. But this 
proceſs got the better of thoſe reſolutions, on theſe grounds: 
1it, That the extraordinary juriſdiction might puniſh contempts 
by the loſs of eſtate, as well as impriſonment of the perſon, be- 
cauſe that liberty being a greater benefit than property, if they 
had power to commit the perſon, they might take from him his 
eſtate till he had anſwered his contempt. 2dly, 'To ſay that a court 
ſhould have power to decree about a thing, and yet ſhould have no 
juriſdiction in rem, is a perfect ſoleciſm in the conſtitution of the 
court itſelf. | 

Alſo, in the reigns of Queen Elizabeth and King James the 
Firſt, there are (a) ſeveral ſtrong opinions, that a court of equity 
could not examine or give any redreſs in a cauſe after judgment 
at law, and that ſuits in equity, to relieve againſt a 3 * 

: i ; 3 


On 


law, are within the ſtatutes, which make it a premunire to appeal forming a 
to any foreign court, eſpecially if the end thereof be to contro- eee 
vert the very point determined at law, or to ſeek relief after judg- a, e er 


5 : : l and contrary 
ment in a caſe wherein the law may relieve, as againſt exceſſive to a judg- 

. ment at la, 
damages, Oc. way ts 


beas corpus out of the King's Bench, admitted to bail, and afterwards diſcharged. Cro. Jac. 34. 
And to this purpoſe, wide 4 Inſt. 36. 91. 3 Inft. 123. Dalf. 81. Moor, 836. pl. 1129. 916. 
pl. 1300. Leon. 241. 2 Leon. 115. 3 Leon. 11. 2 Brownl. 97. Godb. 244. Roll. Rep. 72, 
72. 252. 3 Bulſt. 118. 120. Lit. Rep. 37.  Cro. Jac. 335. 344. March, 54. 83. 


But as theſe opinions tended to render the juſtice of this court Hard. x25. 
illuſory, whoſe peculiar province is to give remedies in caſes not ed $9- 
remedial by the ordinary juriſdiction, and to relax and mitigate eee 
the rigour of the common law; they ſeem now to be wholly ex- ach. Ca. 97. 
ploded; and this ſeems highly reafonable, when it is conſidered . Ea. 
how uncertain and doubtful the law in many caſes is before it 1s | 
determined; and conſequently that before ſuch determination it 
would be impoſlible to relax and mitigate the rigour thereof. 


2. What Juriſdiction it exerciſes at this Day. 


The ancient (a) rule for the juriſdiction of the extraordinary (e) Three 


court of Chancery, was confined to frauds, accidents, and truſts; be 6d; 
and though at this day, by its power in granting injunctions, it Coke, are to 


curbs the juriſdiction of other courts, and thereby has ſwallowed be a4judged 
up the greateſt part of the buſineſs of the common law; yet it is 1 cont 


' k . . SST . 
ſtill under ſome of theſe notions that it exerciſes a juriſdiction in x. Ales 


relieving againſt forfeitures, penalties, where a compenſation can vins, frauds, 


be made, in preventing multiplicity of ſuits, decreeing a ſpeci- fu cn 
fick execution of agreements, aſſiſting defective conveyances, Qc. there is no 
but in no caſe will relieve againſt an act of parliament, directly remedy by 


againſt (b) a fundamental rule or maxim of the common law, nor ** 26a 


retain a ſuit where the party appears to have a plain and adequate law. 2. Ac- 
remedy at law, | | dah, 2s 

/ os when a ſerv- 
ant, obligor, or mortgagor, is to pay money on a certain day, and they happen to be robbed in going to 
pay It. 3. Breaches of truſt and confidence. 4 Inſt. 84. 10 Mod. 1. See Caſes temp. Talb. 40. 
(6) Therefore, if tenant for life or years levy a fine, or ſuffer recovery, equity will not relieve againſt 
the forfeiture, Preced. Chan. 570. — Alſo, upon this foundation, that a court of equity could not 
relieve againſt a maxim of the common law; it was formerly holden, that one executor could not com- 
rel the other to account. Roll. Rep. 263. — That one jointenant could not jue his companion. Roll. 
Abr. 356. That if an obligee loſt his bond, he was without remedy.— Roll. Abr. 37 5.——$0, 
where the leſſor entered upon his lefſee, and ſuſpended his rent, it was held, that be had no remedy. 
Lach, 149.—— 80, where the party became remedileſs by his own act, as by paying money without an 
Xquittance, Roll. Abr. 374.— $0, where one on valuable conſideration promiſed to make a leaſe, it 
was held, that the party could not ſue on this promiſe in equity, becauſe he might have an action on the 
_ | Roll. Abr. 380. But theſe laſt opinions are now of no weight or authority, as appears by daily 
xperience. | | 

All matters of truſt are peculiarly within the juriſdiction of Abr. Eg. 

the court of Chancery; but if a truſtee does by fraud and com- cl. Ee wm 
bination with the ceſtui que truſt endeavour to evade any penal law, 77%. 
under pretence that a truſt is only cognizable in equity, and that (e) That a 


equity ſhould not aſſiſt a (e) penalty, or (d) forfeiture, yet Chan- Penn can- 


u 2 5 g Sg not be de- 
ccry will aid remedial laws, and not ſuffer its own notions to be manded in 
made uſe of to elude any beneficial law. 73 yy : 

: 2 an. 


Ca. 51. (4) That all forfeitures muſt be waived, as in waſte, ſo in a bill for the recovery of tithes. - 
| Veins 
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Vern. 60. 2 Vern. 127. Vide Abr. Eq. 40. 127., &c, 
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| Court of King's Bench, | 
For the authozity of the Chancery of 


[Upon this head the Editor takes leave to refer the Student to 
the laſt chapter of the third volume of the Commentaries, and to Mr, 
Fonblanque's Notes upon the T reatiſe of Equity, where the prin- 
ciples upon which the court of Chancery exerciſes its equitable 
juriſdiction are traced in a moſt maſterly manner. A clear and ſue- 
cinct account of the origin of the court of Equity in Chancery will 
be found in the third volume of Mr. Reeves's Hiſtory of the Law.) 


Court of King's Bench. 


AOWARDS the latter end of the Norman period, the aula 
regis, which was before one great court, where the pufticiar 
preſided, was divided into four diſtinct courts, i. e. the court of 
Chancery, King's Bench, Common Pleas, and Exchequer. 1 
The court of King's Bench retained the greateſt ſimilitude with 
the ancient curia, or aula regis, and was always ambulatory, and 
removed with the king wherever he went : Hence the writs re- 
turnable into this court are coram nobis ubicungque fuerimus in Au- 
glid, and all records there are ſtiled coram rege, as it is ſtill ſup- 
poſed to have always the king himſelf in perſon ſitting in it; from 
whence it obtained the name of the court of King's Bench, and 
hath always retained a ſupreme original juriſdiction in all crimi- 
nal matters; fot in theſe the proceſs both iſſued, and was return - 
able into this court; but in treſpaſs it might be made returnable 


into either the King's Bench or Common Pleas, becauſe the plea 
was criminal as well as civil. 


(A) Of the Juriſdiction of the Court of Kings 
Bench : And herein, 


1. Of its Juriſdiction in Criminal Matters. 

2. Of its Juriſdiction in Civil Cauſes. | 

3. Of its Juriſdiction in reforming and keeping Inferior 
Juriſdictions. within their proper Bounds. 


5 (B) How far its Preſence ſuſpends the Power of all 
other Courts. 85 


(C) Of the Form of its Proceedings. 


Court-of King's Bench. 141 
(A) Of the Juriſdiction of the Court of King's 
| Bench: And herein, 
7. Of its Juriſdiction in Criminal Matters. 


Tus court is termed the cuffor morum of all the realm, and by Sid. 168. 


* 


the plenitude of its power, wherever it meets with an of- 8 

fence contrary to the firſt principles of juſtice, and of dangerous 
conſequence if not reſtrained, adapts a proper puniſhment to it. 

It has a peculiar juriſdiction, not only over all capital of- 4 Io. 21. 
fences, but alſo over (a) all other miſdemeſnors of a publick na- G 1 : 
ture, tending either to a breach of the peace, or to oppreſſion or p. C. 47 
faction, or any manner of miſgovernment; and it is not material fog. 
whether ſuch offences, being manifeſtly againſt the publick good, *) Nor is it 


. «id 2 neceſſary to 
directly injure any particular perſon or not. | ſhew a pre- 


cedent of the like nature formerly puniſhed here, agreeing in all circumſtances with the preſent, 
2 Hawk. P. C. abi ſupr. | | 


And for the better reſtraining of ſuch offences, it has a diſere- 2 Hawk. 
tionary power of inflicting exemplary puniſhment on offenders, : 8 
either by fine, impriſonment, or other infamous puniſhment, as 88 
the nature of the crime, conſidered in all its circumſtances, ſhall 
require; and it may make uſe of any priſon which ſhall ſeem moſt 
proper; and it is ſaid, that no other court can remove or bail 
perſons condemned to impriſonment by this court. 

Alſo, it hath ſo ſovereign a juriſdiction in all criminal matters, 4 Int. 54g. 
that an act of *parliament, appointing that all crimes of a certain: * Jonths 33r- 
denomination ſhall be tried before certain judges, doth not ex- p. C 4; 
clude the juriſdiction of this court, without expreſs negative r. 
words; and therefore. it hath been reſolved, that 33 H. 8. cap. 12. 
which enacts, that all treaſons, &c. within the king's houſe, ſhall 
be determined before the lord ſteward of the king's houſe, &c. 

2 not reſtrain this court from proceeding againſt ſuch of- 
ences. | 

But where a ſtatute creates a new offence, which was not taken Sid. 296. 
notice of by the common law, and erects a new juriſdiction for * 8 
the puniſhment of it, and preſeribes a certain method of proceed- b. : 
ng, it ſeems queſtionable how far this court has an implied juriſ- 
dition in ſuch a caſe, | 

Alſo, this court, by the plenitude of its power, may as well Dalf. 25. 
proceed on indictments removed by certiorari out of inferior 44 E. 3. 37. 
courts, as on thoſe originally commenced here, whether the court Juriſdie--* 
_ be determined, or {till in eſe, and whether the proceedings tion, 131. 


< grounded on the common law, or on (5) a ſtatute: making a 0608 
new law concerning an old offence. | 5 
entries. 9 C 
perſons tak! 
2 Inſt, 549 
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But the court of King's Bench will not give judgment on a: Carth 6. 


conviction in the inferior court, here the proceedings are W 
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- one Baker, 


who was 
convictsd at 
King fin 


Court of King's Bench. | 
moved by certiorari, but will allow the party to waive the iſſue 


in B. R. 


below, and to plead de novo, and go to a trial upon an iſſue joined 


upon Hull, for ſpeaking ſeditious words. 


2 Hawk. 
P. C. wbi 
fupr and 
ſeveral au- 
thorities 
there cited. 


4 Inſt. 74. 
Ray m. 364. 


(a) Extends 
not to high 
treaſon. . 
Raym. 367+ 


7 1 
0 4 Inſt, 


24. 
Vaugh. 157. 


Nor can à record, removed into the King's Bench from an 
inferior court, regularly be remanded after the term in which 
it came in; yet if the court perceives any practice in endea- 
vouring to remove ſuch record, or that it is intended for delay, 
they may in diſcretion refuſe to receive it, and remand it back be- 
fore it 16 Bled... | 

Alſo, by the conſtruction of the ſtatutes, which gave a trial by 
niſi prius, the King's Bench may grant ſuch a trial in caſes of 
treaſon or felony, as well as in common caſes, becauſe for ſuch 
trial, not the record, but only a tranſcript is ſet down. 5 

And by the 6 H. 8. cap. 6. it is enacted, “ That the King's 
& Bench have full authority, by diſcretion, to remand as well 
& the bodies of all (a) felons removed thither, as their indict- 
© ments, into the counties where the felonies were done; and to 
“ command all juſtices of gaol-delivery, juſtices of the peace, 
« and all other juſtices, to proceed thereon after the courſe of 
te the common law, as the ſaid juſtices might have done, if the 
& ſaid indictments and priſoners had not been brought into the 
& ſaid King's Bench.” . 

The judges of this court, are the (5) ſovereign juſtices of oyer 
and terminer, gaol- delivery, conſervators of the peace, Cc. as 


alſo the (c) ſovereign coroners; and therefore, where the ſheriff 


and coroners may receive appeals by bill, a fortior: they may; allo, 
this court may (4) admit perſons to bail in all caſes according to 
their diſcretion. 


Vide tit. Bail. 


17 E. 3. 50. 


Roll. Abr. 
536, 837. 
(e) For the 
expoſition 
of this ſta- 
tute, and 
what ſhall 
be ſaid a 


common 


plea, wide 2 Inſt. 21, 22. Roll. Abr. 536, 537. 


/ 


2. Of its Juriſdiction in Civil Cauſes, 


At the firſt diviſion of the courts, the original intention appears 
plainly to have been to confine the juriſdiction of the court of 
King's Bench to matters merely crimiaal; and accordingly ſoon 
afterwards it was thus enacted. by (e) Magna Charta, cap. 11. 
(V) That common pleas ſhall not follow (g) our court, but be holden in 


a certain place: Hence it is, that at this day this court cannot de- 
termine a mere real action. 


( f) But theſe general words bind not the Ring, 


for he may bring an action there for a common plea. 2 Inſt. 23. 2 Roll. Rep. 290. (g) This extends 
both to the King's Bench and court of Exchequer, 2 Inſt. 23. 550. But wide 4 Init. 113. - 


2 Inft. 23. 
4 Inſt. 72. 


113 & vide 
2 Sand. 2 56. 


But notwithſtanding common pleas cannot be immediately 
holden in Banco Regis, yet where dee is a defect in the court, 
where by law they may be holden originally, they may be holden 


Show. P. C. in B. R. As if a record come out of the Common Pieas by writ 


57 


of error, there they may hold plea to the end; ſo, where the plea 
in a writ of right is removed out of the county by a pore in B. R. 


ſo, on a writ of meſne, replevin, &c. 


4 So, 


he king, 
extends 


0 iately 
court, 
olden | 
writ 
e plea 
B. R. 


8o, 


Court of King's Bench. 143 
So, any action vi & armis, where the king is to have a fine, as 2 Inſt. 23. 


ejectment, treſpaſs, forcible entry, Oc. being of a mixed nature, 
may be commenced in B. R. N 


Alſo, any officer or miniſter of the court, entitled to the pri- 2 Inf. 23. 
vilege thereof, may be there ſued by bill in debt, covenant, or + 1%. 77: 
other perſonal action; for the act takes not away the privilege of nn. 
the court. . | | 


And this begat the notion, that if a man was taken up as a 4 Inf. 77. 
treſpaſſer in the King's Bench, and there in cuſtody, they might Er9+ Car. 
declare againſt him, in debt, covenant, or account; for this like= 3” 
wiſe was a caſe of privilege, ſince the Common Pleas could not 
procure the priſoners of the King's Bench 'to appear in their 


court; and therefore, it was an exception out of the ſtatute of 
Magna Charta. 


a) By the ſtatute of Gloucgſter, cap. 8., None ſhall have writs (a) It was a 
of treſpaſs before juſtices, unleſs he ſwear by his faith that the mum of 


„ 8 -1\. th 
goods taken away were worth forty ſhillings. = — 


placita de catallis, debitis, & c. quæ ſummam 40 8. attingunt, vel eam 'excedunt, ſecundum legem & con- 
ſuctudinem Anglia fine brevi regis placitari non debent. 2 Inſt. 312. 6 E. 1. For expoſition whereof, 
vide 2 Inſt. 310+, &c. put but for example; for ſo it is in debt, detinue, covenant, &c. 2 Inſt. 391. 
Secu, in treſpaſs vi & armis, where the king is to have a fine, for a fine cannot be aſſeſſed but by a 
court of record, 2 Inſt. 291. F. N. B, 47. 3 Mod. 276, So, in treſpaſs for taking charters 
concerning a freehold ; for it is a maxim in law, that ſuch pleas ſhail not be in any court but of record. 
2 Inſt, 391. F. N. B. 47. Raym. 293. This courſe of making an affidavit, by experience, was ſo 
dangerous and troubleſome, that it was forborne; and the defendant left to take ſuch exceptions as the 
common law gave him. 2 Inſt, 391. If upon nonſuit in an inferior court, 16s. is given for coſts, 
by 23 H. 8. c. 15. debt lies for it in B. R., becauſe given by a ſubſequent ſtatute. Cro. Eliz. 96. 
Leon. 319. For as the inferior courts, which are not of record, regularly, cannot hold plea of debt, 
&c. or damage, unleſs under 408.3 ſo the ſuperior, which are of record, cannot unleſs above 40 s. 
2 Inſt. 391. [And though the demand, upon the face of the record exceed 4o 5., yet now, (for the law 
formerly was different. Oulton v. Perry, 3 Burr, 1592.) the court will, upon motion, ſtay the proceed- 


ings. Steane v. Holmes, 2 Bl. Rep. 754. Kennard v. Jones, 4 Term Rep. 495. Wellington v. 
Arters, 5 Term Rep. 64. ] | | 


3- Of its Juriſdiction, in reforming and keeping inferior Juriſ- 
dictions within their proper Bounds. N | 


The court of King's Bench, as it is the higheſt court of com- 2 Hawk. 
mon law, hath not only power to reverſe erroneous judgments for - hat 35 

ſuch errors as appear the defect of the underſtanding, but alſo to SK zer 
puniſh all inferior magiſtrates, and all officers of juſtice, for wil- pl. 3. 
ful and corrupt abuſes of their authority againſt the obvious prin- 05 deal 
ciples of natural juſtice; the inſtances of which are ſo numerous, King's ” 
and ſo (b) various in their kinds, that it ſeems needleſs to attempt Bench 
to inſert them, — 


| | ſheriff of 
M ddleſ-x, and appointed that watches ſhould be ſtrictly kept in the ſuburbs, and about the new build - 
ig, as a thing belonging to the care of this court, Sid. 218. | 


Judgment was given in an action in the Sheriff's Court of Buxton v. 
Lindon, and afterwards it was removed to the Mayor's Court by a CIOs 
levata querela, within which court there are four attornies, and by: One.” 
excluſive cuſtom no other can be attorney there; and one of the 3 Keb. 432. 
attornies there was aſſigned to the plaintiff by the recorder; but S. C. 

cauſe the preſent mayor was concerned in the cauſe, the ſaid 


itorney, and all others refuſed to act for him: And by Maynard, 
no 
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144 Court of King's Bench. | 
no perſon can withdraw himſelf out of the juriſdiction of this 
court, which hath ſuperintendant power, if an officer refuſes to 
do his duty; and he mentioned a caſe cited by Ney, where the 

- Biſhop of Exon refuſed to allow chriſm, or baptiſmal oil to the pa- 
riſhioners of D. and a mandamus was directed to him out of this 
court : So, in all caſes, as where the ordinary refufes to grant 
probate of wills, c. Wild was of the ſame opinion, that er 

court refuſes to do juſtice, this court may command it; and in 
this caſe it will be in the power of the attornies to delay juſtice; 
and therefore the court ſent for the recorder and informed him 
of the matter, and declared, that this was good cauſe to fore- 

judge the attorney, and that it was a dangerous matter to deny 
Juſtice in ſuch a manner; and mentioned the Abbot of Crowland's 
caſe, 20 E. 4. where the liberties were ſeized becauſe he had not 
officers. 


(B) How far its Preſence ſuſpends the Power of all 
| other Courts. | 


H. P. c. TH court being the ſupreme court of oyer and terminer, gaol- 

in. delivery and eyre, its preſence ſuſpends the power and avoids 
A Aff. pl. 1. the proceedings of all other courts of the ſame nature in the 
3 Inft. 27. county wherein it ſits, during its ſitting there, (a) eſpecially if the 


2 Hawk. — 4 . - . 
KEE juſtices of ſuch courts have notice of its fitting. 


(a) Or without notice. Per 4 Inſt. 73, Vide ſupr. 


4 Inſt. 73. But if an indictment in a foreign county be removed before 
commiſſioners of oyer and zerminer into the county where the 
King's Bench fits, they may proceed ; for that the King's Bench 
not having the indictment before them cannot proceed for this 
| _ offence. 
4 Inſt. 73. But if an indictment is found in the vacation-time in the ſame 
Cine county in which the King's Bench fits, and in term-time the 
ſach com- King's Bench is adjourned, there may be (5) a ſpecial commiſſion 


miffion bear to hear and determine it. 
teſte in term- 


time. 3 Inſt. 27. & wide Keilw. 152, Dyer, 286. pl. 45. 2 Hawk. P. C. c. 3. 


(C) Of the Form of its Proceedings. 


Lade head of THE. civil fide in the King's Bench commences on a ſuppoſition 

F. of a treſpaſs committed by the defendant in the county where 
it reſides, and that he is taken up by proceſs of that court, 25 
the ſovereign eyre, and committed to the marſhal, in which caſe be 
may be declared againſt in any civil action whatſoever. 

The firſt proceſs therefore is a bill either real or feigned, and 
ia called, becauſe its foundation was the Bill of Complaint in 
touching the treſpaſs: on this is founded the latitat, which ſup- 
poſes that the defendant had efcaped, and therefore iffues — 

6 


Court of Common Pleas, 

king's name, to apprehend the party wherever he may be found; 
for the king has an univerſal juriſdiction over all his ſubjects, and, 
conſequently, may call any of them that fled from the juſtice of 
his own court. | BS 

All proceſs or writs of appeal, and all proceſs on indictments 2 Hawk. 
removed hither by certiorari from a (a) foreign county, ought to hg» 3 
be returnable coram nobis ubicunque fuerimus *, 


bills of appeal againſt one in cuſtodid mareſchalli, ought to be returnable coram nobis apud Weſtmonaſfte- 
rium. 2 Hawks, P. C. c. 3. Of inditments commenced in the King's Bench. 2 Hawk. P. C. 
e. 3. K * And fo are proceedings in civil ſuits, in this court, by original. 


"YG 


Alſo it hath been reſolved, That where the court proceeds on 9 Co. 118. 


. A Lev. 61. 
proceſs may be made returnable immediately; but that where Sz. 72. 
it proceeds on an offence removed by certiorari from another, 2 Roll. 


there muſt be fifteen days between the 1%e and return of every Ar. b. 


Court ok Common Pleas, 


OWARDS the Norman period, the power of the jufticiar Maddox, 
was broken, and the aula #egis, which was one great court, (b) Becauſe 
divided into four diſtinct courts, as we have them at this day in 


legal : the cauſes 
W:/imin/ler-Hall ; the Common Pleas was eſtabliſhed for the de- between ſub- 


termination of (5) pleas merely civil, and was at firſt ambulatory, J. and fub- 
. : | | ject were to 
and removed with the king wherever he went; but by (e) Magna be there de- 


! . . 4 - 2 
Charta, cap. 11. Communia placita non ſequantur (d) curiam noſ= A : 
tram, led te , ; 0 therefore the 
Fo ſed teneantur in aliquo certo loco ; Bile of this 
court was placita coram, @c. or Comm;n Pleas ; the word pleas, anciently fignifying the conv 


: ention of the 
on n campis, vis. germanice in plats z and becauſe in thoſe conventians of the ftates all cauſes were 
ieard, debat 


| ed, and determined, therefore, by corruption they got the name of pleas from the court where 
chez were decided: Hence the court that was particularly ereed to hear and determine ſuch and ſuch 
cauſes, was called the Court of Pleas. Duft. 395. (e) That this court was not created by or ſoon 
after the making of Magna Charta, vide Co. Lit. 51. b. 2 Inft. 22. And for my Lord Coke's opi- 
nion of the antiquity of it, ſee the prefaces to the 8 & 9 Rep- and 8 Co. 145. { Seealſonotez. 13th 


edit, Co. Lit. 71. b. and Mad. Hiſt. Excheq. fol. edit. 63. 539] (4) Before this act, common pleas 
might have been held in B. R. „and all original writs were returnable there. 2 Inſt. 21. 


: The Juriſdiction of this court is founded on (e) original writs 4 Inf. 99.” 
Huing out of the Chancery, which are the king's mandates for e 
them to proceed on, to determine ſuch and ſuch cauſes; theſe . 2 * 
writs iſſue out of Chancery, becauſe, when the King's Court was fays, fine 
but one, the chancellor had the ſeal; and therefore, when they eee ne 
3 divided, he ſealed all original writs. By this method the RN, de 


J | nen babent ; 
ewas a check on the other courts, to know what cauſe was and to the 
Vor, II. | | ; ' : there, 


145 


proceſs upon, 


an offence committed in the ſame county wherein it fits, the Co. Lit. 134. 


1 2 Iuſt. 5 50. 
procels. : 
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146 Court of Common Pleas, | 


. ſame pur- there, and bkewiſe, that the (a) fines for having juſtice in the | 
poſe is Fle- King's Court ſhould be anſwered incontinently before there were 


ta, lib. 2. , 
c. 34. f. $5. any proceedings. i 


* 


Britton, 2. b. ſays, On the eftabliſhment of this court, that they ſhall plead ſuch common pleas as we 


ſhail command them by our writ, ſo that the proceedings on our writs may be recorded. (a) In Mad- 
dox, 293 to 314+, there are variety of inſtances of fines recorded for having juſtices in king's courts, 
See Anc. Dial. of Excheq. 56. | | | f 5 


4 Inſt. 99. But this is to be underſtood when the cauſe is between com- 
mon perſons; for when an attorney, or any perſon belonging to 


the court, is plaintiff, he ſues by writ of privilege, and is ſued 


by bill, which is in nature of a petition; both which originally 


commence in the Common Pleas, and have no foundation in the 


Chancery. 

4 Inſt. g9- This court, my Lord Coke ſays, is the lock and key of the 
ay oe common law in common pleas z for herein are real actions, where- 
+ an nag upon fines and recoveries paſs; as alſo all other real actions 
is ſo well hy original writs: alſo,, common pleas mixt or perſonal, in divers 
eſtabliſhed, 
that as at this 5 
day the court this court. ; 

of King's Bench cannot be authoriſed to determine a mere real action; fo neither can the court of 
Common Pleas, to inquire of felony or treaſon. 2 Hawk. P. C. 2. Vide tit. Court of King's Bench. 


4 Inft.gg. This court, without any writ, may upon a ſuggeſtion grant 
on e 50 prohibitions, to keep as well temporal as eccleſiaſtical courts with- 
ee in their (c) bounds and juriſdiction, without any original or plea 


of Englond, depending; for the common law, which in theſe caſes is a prohi- 


Mich. 7er bition of itſelf, ſtands inſtead of an original. 
9 
there were ſeveral precedents to this purpoſe. (c) All prohibitions for encroaching juriſdiction iſſue as 


well out of the Common Plcas as King's Bench. Vaugh. 157. fer Vaughan, Ch. Juſt, 


Vaugb. 153. This court, in term-time, may award a habeas corpus by the 


K. & vi% common law, for any perſon committed for any cauſe under 
9 treaſon or felony, and thereupon diſcharge him, if it clearly 
by the ba- appear by the return, that the commitment was againſt law, as 
aj er being made by one who had no juriſdiction of the cauſe, or for a 
„ „ matter for which, by law, no man ought to be puniſhed, | 


So, by the ſame ſtatute, any judge of this court, may in the vacation award an babecas corpus. 


4 Int. 100. This court, upon an adjournment, upon a foreign voucher may 
hold plea likewiſe upon other foreign pleas, and upon general 
baſtardy, ne ungques accouple in loiale matrimony, &c. for none but 
the king's courts, and no inferior court, ſhall write to the biſhopz 
ſo likewiſe upon ancient demeſne pleaded, 


of which the King's Bench has a (6) concurrent juriſdiction with 


7 the 


under 
early 
aw, as 
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Court of Exchequer. 


FR! 


J) Of the Nature and Antiquity of this Court. 
(B) In what Caſes it has a Juriſdiction, 
(C) Of the Manner of its Proceedings. 


(J Of the Nature and Antiquity of this Court. 


HE court of (a) Exchequer is an (5) ancient court of record, 4 Int. 103. 
for all matters relating to the revenue of the crown. A Rf 


work ; and becauſe a cloth of that kind was laid upon the table upon which the accountants told out the 


count at this day, it was called the Court of Exchequer, 


Fortec. on Monarchy, the notes there, 117, 118. (6) It was formed from the Exchequer in Nor- 


duke's rents in each bailiwick, and to account for the ſame in this great court; and as in the court of 


treaſurer uſually preſided, as beft acquainted with all matters relating to the revenue. Maddox, 109. 


Vide alſo for the antiquity of this court, and of its ſeveral officers, and their duty. 4 Inſt. 103. Sav. 48. 
2 Inſt, 104, 105. 551. | 


In the (e) Exchequer there are ſeven courts, 1. The court of (e) The 
| Pleas, 2. The court of Accounts. 3. The court of (4) Receipt. Fourt 2 * 
4. The court of Exchequer (e) Chamber, being the (J) aſſembly — 
vt all the judges of England, for matters of law. F. (g) The 


ereted 
court of Exchequer-chamber, for errors in the court of Exche- ere 


quer. 6. (5) The court of Exchequer-chamber, for errors in | —ä— 
the King's Bench, 7. (i) The court of Equity in the Exchequer- Qu. Mary, 
thamber, : Parl. 1. feſf. 


| "ſs Co 20g 
ad the clergy diſcharged thereof by 2 & 3 Ph. & Ma. e. 4. But by the firſt of Ele. e. f 


4+, the firſt= 
ts and tenths ate re- united to the crown, but ns court is revived, but the ſame to be within the 
me, ſurvey, and government of the Exchequer, &c. 4 Inſt. 120. The court of augmentations 
vas erected by 33 H. 


* 8. c. 39.; but Queen Mary, according to the power given her by the ſtatute 
& C. 


10., by letters patent dated 27 January in the ſame year, diſſolved the ſame court; and the 
dert day, by other letters patent, 


N ; united the ſame to the Exchequer, which was utterly void, becauſe” 
Pn diſſolved the ſame before. 4 Inft. 118. Moor, 289. But wide Plow. 377. $42, and the 
binker's caſe, where, by the opinion of Lord Sommers, the uniting of the court of Augmentations to 
e court of Exchequer was not 2bſurd, nor an impraCticable thing. (4) This is the true centre, into 
Ich all the king's revenue and profit-ought to fall, 2 Inſt. 197. (e) What cauſes are to be ad- 
puned thither, and the method there, as to the arguing of them by the judges. 2 Bulſt. 146. 
Z J) 4 Inft. 68. 110. (g) Erected by 31 Ed. 3. c. 12. 5) Erected by 27 Eliz. c. 8. 
E treaſurer, chancellor, and barons of the Exchequer, are the judges of this court; and 


Fu ion is as large, for matters of equity, as that of the barons in the court of Exchequer, 
; benefit of the king, by the common law. 4 Inſt, 118. . | 


L 2 


Qerivation of the word is from the old French word eſcheguier, which ſignifies a cheſs-board, or chequer« 
king's money, and ſet forth their accounts, in the ſame artificial manner as is done in the cofferer's ac- 
Maddox, 109. Spelm, Gloſſ. tit. &acc. 


nardy, which was a court of ſovereign juriſdiction, and ſuperintended all manner of complaints, by and 
againſt the ſheriffs and bailiffs who exerciſed an ordinary juriſdiction, and whoſe duty it was to gather the 


Normandy the great officers of Rate ſat as judges z fo with us, before the diviſion of the courts, the great 
miniſters, as the juſticiar, conſtable, ſeneſchal, chancellor, and treaſurers, ſat in this court; but the 


n 88 
n 


9 


1 


1 
. 0 


== 


- SY 

7 

i 

= 
© 


ht 


1 


- 


ry 


13 


i 97 T7 


q 
p 
* 
i 
4 * 
1 
7 
111 
a by | 
1 
1 0 
. KI 
A, p 
. 
145 
316 
4 2 
"3 
{Mi 
1 F 
* 4 
l 
. 
bY 
We 4 
1-9 f 
e 
0 
j f 
} 177 
. 
4 
£8 
Fi . 
F 
15 
x 
8 
8 
„ 
1 
. 
„ 7 
+ 
(.\ w1 { 
. 
14 
. 
Mo 
it 
b wh 
1 
1 
0 | 
Nn 
" 
"he '/ 
* . 
. 
„ 
l 
\ 
2 
10 
5 
8 
We) 53) 6] 
N 
M 
We 
. 
+) 
I; 
{ 
. 
7 
* 
a3 
9 
? * 
1 
0 
\ 
* 
nm 
W'; 
4.9/0 
"TU 
2 
F WR 
Us 
"* 
ett 
- £4.) 
1 
* 
Os 
"7 if 
In 
IG} 
8 
P 
. 4, 
SY 
gy 
7 
1 1 5 
we 
i 
1 « 
n 
an. 
Vears 
MW 
Ne 
* 
PO 
* 
4 
Wo 
4 
4 
$ 
4 
1 
21 
9085 
; 
"oy 
* 
„N 
* 
1 
of 
"i 
on 15 
3 
y 
. 
4 
. 4 
4 
1. 
* . 
3 


6 
t 
: 
Ak 
_ 
+ 
2. 
_ 
= ' 
” 1 
” 
A 
* 
. 
. 4 
F 
; ; 
1 
; 1 
—_—_ - 
2 2 
> 
2 
* 
1 
= 
Le > 
Y 
* 


* e 2 LY 2 * 2 2 

* kf > II ys 22 — 
2 : "A. et N 5 1 4 

. — 3 
S 
T4 n o hab 
= A 

5 r 
- 5 2 44 IH Þy 22 2 5 — 

2 5 XA 2 

7 


(a) It hath 
been d ubt- 
ed, whether 


this is an at | 
of parliament, or an ordinance only, made by the king, for the better order of this court. Plow. 209. 


4 Inſt. 113 


Statut, which recites the words of this ſtatute; and in the margent of the writ, Sratut. de Rutland is 
quoted; fo that without queſtion this ſtatute was made by authority of partiament. And 4 Inſt. 213. 
it is ſaid, it is entered in the parliament rolls, & wide 8 Co. 20. 
writ is founded upon the common law and cuſtom of the realm, (5) This is only in affirmance of the 
common law. | 


43 Af. 20. 
Roll. Abr. 


8. . . 6 : ; 
7c)So, of his is to be paid, by which he cannot pay his farm to the king. 
debtor &. 2 Inſt. 551. 
with the Common Vleas and King's Bench in civil ſuits, (except real actions and quare impedit.) 


4 Inſt. 112. 


(d) That the | 
leſſee of the king's leſſee is not entitled to the privilege of the Court of Exchequer. Owen, 38. 
[ But fee the preceding note, and the ſame fiction is ufed on the equity fide. ] : 


Sav. 134 


Court of Exchequer, h 


(B) In what Caſes it has a Juriſdiction. 


BY the (a) ſtatute of Rutland, made 10 E. 1. (3) e No plea ſhall 
te be held in the Exchequer, unleſs it ſpecially concern the 
& king or his miniſters.” 


But 2 Inſt.-551., it is ſaid, there is a writ in the regiſter, under titie Brevia de 


But 4 Inſt. 114. it is faid, the 


The king's (c) farmer may ſue one that detains from him part 
of the poſſeſſions that he hath from the king, out of which the farm 


* And by this fiction, the court of Pleas hath a concurrent juriſdiction 


The debtor (d) of the king's debtor may ſue here by quo minus. 


An information for the queen and party, upon the ſtatute 
pt uy of liveries, 8 E. 4. cap. 2. was brought in the Exchequer ; though 
adjudged, by the expreſs words of the ſtatute it ought to be in the King's 
Cro. Eliz. Bench, or Common Pleas, before juſtices of the peace, &c. and 
8 the Exchequer is not mentioned; yet it was adjudged it lay in a 
Moor, 564. this court, becauſe the queen was party, and there were no nega- 
S. C. upon tive words; without which, (e) this, being a ſuperior court, ſhall t 
awitot have juriſdiction, | 
ror in Lam. 
Cacc. reverſed as to the informer ; for the penalty was given to him only that informed in the courts d 
ſpecially named. 2 And. 127. S. C. reverſcd accordingly, (e) Plow. Com. 208. p 
Aff 20. If the king's farmer ſues in the Exchequer againſt a perſon for 0! 
Rot, Abr. detaining tithes, parcel of the poſſeſſions to him leaſed in farm 
_ by the king, though the right of tithes comes in debate between ſe 
them, yet the court ſhall not be ouſted of juriſdiction. 3 
Lane, too. If J. S. be parſon impropriate of D. and B. vicar there, and F 
. the king patron of the vicarage, and there be a debate between . 
53% dc the parſon and vicar for tithes, the ſuit for theſe tithes ought w ma 
be in the Exchequer. 5 
Lane, 30. If (7) a copyholder of the king's manor be ſued in the eccle- Wn 
Roll. Abr. ſiaſtical courts for tithes, upon a ſuggeſtion in Scaccario, that be 4 
. 5 preſcribed to pay a certain modus decimandi, he ſhall have a pro- a 
the king's hibition there, and this modus ſhall be tried there. Wpea 
farmer. Lit, Rep. 525. | lach 
Lane, 55. If a man be amerced in the king's leet, and upon proceſs outof 
pre . the Exchequer the bailiff diſtrain him for the amercement, and [1 
he bring treſpaſs, he onght to bring this action of treſpals in the 800d 
office of pleas of the Exchequer ; for the bailiff levied it a ® the x 
olhcer of this court. _ 
K eme 
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Court of Exchequer. 


If an erroneous judgment be given in a formedon in a copyhold 
court, in the county where the King is lord, the party againſt 
whom the judgment is given may ſue, by petition or bill to the 
king, in the Excheguer-chamber, in the nature of a writ of falſe 
judgment, for the reverſal of this judgment; for as fn the court 
of a common perſon, the proper ſuit for reverſal thereof is to the 
lord, by petition ; ſo it is here to the king; and the Exchequer- 
chamber is the more proper to ſue to the king by petitioa than the 
Chancery, becaule it concerns the king's manor. 

An action of falſe impriſonment, or other action, may be 
brought againſt the under- ſheriff, in the Exchequer, though the 
ſheriff be the officer of the court, for the court takes notice of 
the under- ſheriff alſo. | 

If A. holds lands of the king by fealty and rent, and makes a 
leaſe thereof for years to B. and C. pretends a prior leaſe to him 
by A. though there is a rent iſſuing out of thoſe lands to the 
king, yet neither B. nor C. can ſue in this court by any privi- 
lege, in reſpect of the rent; for that the king can have no pre- 
judice or benefit thereby; for, whether B. or C. prevails, the rent 
muſt be paid “. | 

But if the king extends lands, as the lands of A. for the debt 
of A., and leaſes the ſame to B. for years, reſerving rent, and C. 
pretends that A. had nothing in the land, but that he was ſeiſed 
thereof, Cc. this is within the privilege of the court; (a) for if 
C. prevails the king loſes his rent. 


2gant H. who detained goods from him, without which be could not anſwer the king; 
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Roll. Abr. 
539. 

Lane, 98. 
S. S. ads 
Jornature 


Roll. Abr. 


539. Lane, 
53 S. 5.3 
Vice tit. 
Sheriff, 


4 Inſt. I 18. 


* Sed 2. , 
if he may 
not ſue here, 
by uſing the 
common 


fiction? 


4 Inſt. 118. 
(4) The king 
orought debt 
againſt a 
prior alien, 


and the prior 
had proceſs 
and A. came 


aud claimed the goods as his tithe as parton of B., and thereupon iſſue was taken for the king triable in 


the Exchequer. 4 Inſt. 111. 


If the king leaſe to A. for years, rendering rent, the king may 4 Inſt. 119. 


diſtrain in all other the lands of A. for his rent, yet 4. hath no 


privilege for his other lands, to bring them within the juriſdiction 
of this court. 


If a man file a croſs bill in this court, he need not entitle him- Hard. 260. 


ſelf to the juriſdiction of the court, becauſe the croſs bill is 
grounded upon another bill in court. ; 


So, if a man be ſued in the office of pleas, he may have an Hard. 160. 
Engliſh bill: to be relieved againſt that ſuit, without ſetting forth 


matters of juriſdiction, 


It A. is outlawed at the ſuit of B. and lands in the poſſeſhon Hard. 176. 
of 4. are extended, and C. claims title to them, and pleads to the [And if an 


nquifition, if C. will bring an ejectment for them, it muſt be in 
is court, becauſe: the king's revenue is concerned, 


ation be 
c 
in another 


azmmenced 


court, and it 


ſuch court into the office of pleas of this court. Lamb v. Gunman, Parker, 143} 


appear from the pleadings, that the revenue is concerned in the event of it, the cauſe will be removed by 


[There cannot be an information upon a ſeizure to condemn Per Parker, 
goods by proclamation, but only in the court of Exchequer; and © B. Paik, 


cerned may have and know a certain place to reſort unto for his 


inedy in this kind. | | 
| L 3 | And 


| i reaſon is, becauſe, upon all ſuch ſeizures, every perſon con- * 
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150 Court of Exchequer, 


Bercholt And the court of Exchequer will remove an action brought in 
eb , another court for the ſeizure of a ſhip, though no information is 
34 5 filed in it; but after the information has been tried in it, and a 
verdict for the defendant, they will not remove an action brought 

in another for the ſeizure. 5 | 

Penny v. So, an action of trover againſt an officer for goods ſeized and 


1 25 condemned, and alſo a great coat, ſaddle, c. was removed upon 
309. . 2 | 
an afhdavit that the goods, c. were actually condemned, and 

| that the great coat, &c. were thrown in only to give colour. 
Berkley v. But this court would not remove an action for taking ropes and 


. wo cordage againſt an officer who had ſeized two cables, one of 


which only was foreign, and actually condemned.) 
Hard. 193. If A. hath title to lands under an extent out of the Exche- 


(a) Loa quer, for debts in aid, he muſt bring his ejectment for them 


to proſecute in this court, and having brought his ejectment for them in 


in Chancery. the (a) Common Pleas, upon motion, he was ordered to proſecute 


2 Vern. 146. | 
& wide here. 


Vern. 220. 469. 2 | | . 
Sav. 22. By the 33 H. 8. cap. 39. $57. the court of Exchequer has 


L787 c. power to diſcharge all debts and duties due to the king, upon any 


privy ſeal, equity diſcloſed ; and it is by virtue of this ack that they dil- 


I Geo. 2-, charge recognizances; and it ſeems by the ſaid act, they may 
i. ee diſcharge penal laws made before this ſtatute z but all penal 


barons to laws made after the ſtatute cannot be diſcharged, but muſt be 
compound compounded (5). 

'or diſcharge 2 

all forfeitures of recognizances, penalties, fines, iſſues, amerciaments, and other ſums of the nature 
of recognizances, fines, iſſues, and amerciaments, whereby the ſubjects are chargeable to bis 
Majeſty, the court diſcharged a penalty fixed by ſtatute, Rex v. Dibbens, Parker, 165. $0, 
fines judicially ſet have been compounded. Nov. 21ft, 6 W. & M. cited ibid. And now by flat. 
4 Geo. 3. c. 10., the barons are empowered to diſcharge without any guietus, recognizances elireated 
into the Exchequer for neglecting to attend as parties or witneſſes, or to proſecute indictments in any 
court of record, or at the aſſizes, &c. upon petition and affidavit on behalf of the perſons who may be 
impriſoned, or be liable to be impriſoned on the forfeiture of ſuch recognizances : but the act expreſs) 
provides that no diſcharge ſhall be given on ſuch petitions where any debt is due to the crown, other 
than by the recognizances ſo prayed to be diſcharged ; nor in any caſes of defrauding the revenue dy 
contraband trade, or aſſaulting the officers of the cuſtoms or exciſe in the execution of their duty, 0! 
any perſon lawfully aflifting them therein. ] 
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(C) Of the Manner of its Proceedings. 


_ * * 
— 
- — — 


Sav. 10. * prohibited goods are ſeiſed, and proclamation made accord - 


(c) By 23 ing to the courſe of the court, the owner ſhall not have them 
& 14 Car. 2. 


c. 11. no (e) delivered unto him upon ſecurity, without putting in (d) 3 
writ 8 plea, ſhewing cauſe why he ſhould have them. 
livery ſha | x 
be cinta but upon good ſecurity, and for goods periſhable, or where the informer ſhall delay the trial 
"And even for periſhable goods, it is diſcretionary in the court whether they will grant it ar 8% 
arker v. Aſhton, Bunb. 21. Vincent v. De Laar, Parker, 196. What ſhall be ſuch a delay a ſha! 
authorize the awarding of a writ of delivery cannot be certainly tated : indeed, it ſeems to be general) 
agreed, that it a ſciſure be in the vacation, and there be no information filed the term following, if it 
could have been tried in chat term, that this would be a delay to ground a writ of delivery upon. 
Johnſon v. Sowers, Bunb. 30. Where it appeared in an information, that goods ſeized by the officer 
of commiſſioners of exciſe, were removed from one port to another without @ permit, the court granted 
a writ of delivery, upon giving ſecurity, this being an unlawful importation, and therefore not _ 
their juriſdiction. Warwick v. White, id. 106.] (d) Upon a bill in equity to diſcover the value 0 
cordage ſeized to the king's uſe, the defendant, in his anſwer, made title to it as his ownz gee 
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? Court of the Conftable and Earl Markhal, 151 


of the army, whoſe power was confined to matters of war only : But 
it ſeems che conſtable of England had a civil as well as a military juriſdiction, eſpecially as to matters 
tranſafted in foreign parts: This office was created in William the Conqueror's time, 

hereditary, and went to females : but, being an office of ſuch high power and dignity; it became - 
formidable to the crown; and therefore H. 8. got rid of it, fince which there has been no ſuch officer 
* a conſtancy, but only one created fro bac vice. Vide the notes to. Forteſ, on Monarchy, 130. 

4 E. 3. 3. 13 H. 4. 4, 5. 4 Inſt. 127. Dyer, 285. (5) Of the ſeveral kinds of marſhals that 
vere attendants on the king's court, and the nature of their offices, wide Maddox, 31, 32, 33 And 
that the marſhal who was joined with the conſtable, fat as judge with him, and was called the earl 


en, or marſhal of England, vide Fleta, lib. 2. c. 3. Maddox, 33+ Show. P. C. 60. Co. 
t. 74. + Int, 123. N 


and was anciently 


1 is e ogg ee the King's hte hd 
d a appeared by inquiſition or other record. 5 | | | 
ght | | : 
1 Before the 5 R. 2. ſo great care was taken of the king's reve- 4 Ink, 110. 
and nue, that no man might ſue or plead for the diſcharge of any 
pon debt, account, or demand, in this court, without expreſs com- 
and mand, or letter of the great ſeal. a | | 
But by 5 R. 2. cap. g. this practice was declared illegal, and 4 Inſt. 110. 
and ordained, that the barons ſhould have power to hear every 
e of anſwer of every demand in this court; ſo that ever perſon, 
Sc. may plead, ſue, &c, without ſuing any writ or . com- 
che- mandment. c JT mn 
them In caſe of an outlawry, it is the courſe of the Exchequer to Mod. go. 
m in prefer an information, in nature of a trover and converſion, againſt Fer Hale, 
ecute him that hath the goods of the party outlawed, a nos 
er has 3 
MN any - f 33 
y dil- | | 
y 2 : 
ou Court of the Conſtable and Earl 
Marſhal. j 
he nature | 1 
le to bi 9 
65. So, HY 
w by ftat. | 
es eſtreated * 
nts in any ; 52 wi. 
be — 'r I* the king's own court, eſtabliſhed by William the Conqueror, Maddox, 27. | = 
wn, other there were high officers, called the (a) Conſtable and (5) Mar- Fleta, lib. a. 1 
revenue by thal, to whom chiefly belonged the conuzance of matters of ho- Spaun "y 
ar Gury, d nour, war, and peace; and therefore all foreign facts committed Glo. b: 
by the king's ſubjects were referred to them to determine, accord- () The 1 
ing to the law of nations and of arms. | Nees a df 7 
vaction, and came from their Comes Stabuli; there was the like officer in France, called Le Conſtable de | | 1 
. F ranc, who was the great general FE 
| J 
18 


But to underſtand the nature and juriſdiction of this court, at 
preſent I ſhall conſider, £29 e 
(A) Of the Manner of holding this Court: And 
herein, whether it can be holden by Commiſſion, 
L 4 | by 
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152 Court of the Conſtable anv Earl Marcha. 
by the Earl Marſhal only; and whether it may 
be prohibited if it exceeds its Juriſdiction, 
(B) In what Caſes it has a Juriſdiction. | 
(C) Of the Form and Manner of its Proceedings, 


(A) Of the Manner of holding this Court: And 


herein, whether it can be holden by Commiſſion, 
by the Earl Marſhal only; and whether it may 
be prohibited if it exceeds its Juriſdiction, 


(a) So, re- II ſeems (a) agreed, that during the lunacy of the earl marſhal, 


folved in 4 this court may be holden before commiſſioners deputed to ex- 
Parker's 


caſe, Levy, ErCiſe his office. 

230+, and Sid, 353. S. C. cont. Twiſden, who held ſuch commiſſion illegal, and againſt the petition of 
Tight. 3 Car. 1. But per 2 Hawk. P. C. c. 4., ſuch commiſſions, founded on the plain necellity of 
the caſe, and intended to prevent a failure of juſtice, as to caſes of which no other court hath conu- 
Jance, ſeem not againſt the purview of the petition, which complains, that commiſſions had been 
granted for the trial of certain capital offences, and other outrages, by he martial law, &c. 


(5) To this It has been a matter greatly debated, whether this court can 


3 be holden before the lord marſhal only, without a conſtable; and 
37 H. 3. f. a. thoſe who are for the negative, ground their opinions chiefly on 


—— 3-3- the ſtatutes, (5) ancient law books, and records, which ſeem to 
. 3 mention the conſtable as the only, or at leaſt as the principal 
23 H. 4 5. judge of this court. 


' Ruſhworth's Coll. vol. 1. 107. S. P. C. 65. 2 Inſt. 51. 3 Inſt. 123. Co. Lit. 74. b. Cromp- 


Jur. 82. 


Hob. 121. But notwithſtanding this, the conſtant practice, eſpecially ſince 


2 8 the extinguiſhment of the hereditary office of conſtable in Henry 


Show. 153, the Eighth's time, of holding this court by the earl marthal only, 


Sid. 353. and the general notions of our (c) judges and lawyers, of the le- 
Show. P. C. gality of ſuch court, ſeem in a great meaſure to eſtabliſh a con- 


60, 61. trary opinion, and that at this day it may be holden before the 


(c) That in earl marſhal only. GTG, 
the reigns of - 

Queen El æaleth and Fames the Firſt, the judges aſſiſted in this court, when holden before the earl 
morſhal only. Show. P. C. bo. 4 Inſt. 126.—-& wide 2 Hawk. P. C. c. 4. That according to ine 
common uſage of other courts, which generally may be holden before one judge, in the abſence of the 
reſt, it ſeems a reaſonable conſtruction to allow this court to be ſo hoiden. { See upon this point a letter 
written ſoon after the Revolution by Dr. Plott to Lord Sommers, then attorney=general. Hearn's Diſcs 
of Eminent Antiq. 2d ed, vol. 2. p. 250. Co. Lit. 72. b. note 1. 13th edit. | 


2 Hawk, But it is agreed, that appeals of capital matters cannot be 
F. C. c. 4. brought before the marſhal alone, becauſe 1 H. 4. cap. 14. which 
| ſhews how ſuch appeals ſhall be brought, is expreſs, that they 
ſhall be tried and determined before the conſtable and marſhal of 

England, | i 


can 
and 
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m to 
cipal 
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Court of the Conſtable and Earl Marchal. 153 


If this court, holden before the earl marſhal (a) only, exceeds (a] But if 
its juriſdiction, it has been (5) reſolved, that it may be prohibited before the 


conftabieand 
by the common law courts. | - marſhal, Q, 
& wide Show, P. C. 60, 61. (5) In Oldid's caſe, Show. P. C. 61.65. 2 Hawk, P. C. e. 4. 


(B) In what Caſes it has a Juriſdietion. 


HE juriſdiction of this court is declared by the 13 R. 2. Vide 8 R. a- 


cab. 2. by which it is recited, “That the commons made © 5: 

: : ; | 2 Hawk. 
“ grievous complaints that the court of the conſtable and mar- p. C. c. . 
{hal daily incroached contracts and treſpaſſes, and many other 
actions at the common law; and thereupon it is declared, That 

to the conſtable it appertaineth to have conuſance of contracts 
touching deeds of arms, and of war out of the realm, and alſo 

of things which touch war within the realm, which cannot be 
determined nor diſcuſſed by the common law; with other 

uſages to the fame matters appertaining, which other con- 

{tables before have reaſonably uſed ; joining to the ſame, that 

every plaintiff ſhall declare plainly his matter in his petition, 

before that any man be ſent to anſwer thereto; and if any will 
complain that any plea is commenced before the conſtable and 
marthal, that might be tried by the common law, he ſhall have 


— 
* 


* 
* 


it be diſcuſſed by the king's counſel, if the matter of right per- 

« tain to that court, Sc.“ þ 

And it is further enacted by 1 H. 4. cap. 14. That all appeals 7ide the fe. 
of things done within the realm ſhall be tried and determined Veral ſtatutes 
by the good laws of the realm; and that appeals of things wee 1 
done out of the realm ſhall be tried and determined before the 35 H. 8. 


conſtable and marſhal, and that no appeal be made or purſued © 4 1 
in parliament.“ : BY 


\ } . . . - . . Ce 11. 
K h. & M. c. 10., and 2 Hawk. P. C. c. 4. as to its juriſdiction at this day, with reſpect to 
Wings done beyond ſea, | ; 


As the juriſdiction of this court is reſtrained to things touch- Ruſhworth's 
ing war within the realm, it can have no juriſdiction as to a ere. Part a. 
civil matter, and therefore cannot proceed againſt a perſon for Hs“ 


F yo 2 Hawk, 
* icandalous words, reflecting on the honour and gentility of P. C. c. 4. 


„ 


amilies. 


Alſo, though the marſhaling of publick funerals belongs to the Lev. 230. 
heralds, who are the attendants of this court, and no other per- Se 3530 
bons, without their licence, can lawfully intermeddle in it; yet it 38. 
es be ſettled, that this court cannot puniſh thoſe who ſhall Show. P. C. 

© guilty of ſuch an incroachment, becauſe it is a proper ground 58. 
or an acti | | . 4 Mod. 128. 
action on the caſe; and by the above ſtatutes, this court 
as nothing to do with matters which may be determined by the 
common law, | 5 

But by the conſtant practice, and the general opinion of law- 2 Hawk. 

lers, it ſeems at this day to have a juriſdiction as to diſputes con- P. C. © 4. 


cerning 


a privy ſeal to the ſaid conſtable and marſhal, to ſurceaſe till 
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Ok the Court of the Juſtices of 
cerning precedency and points of honour, and ſatisfaction there. 
in; and may proceed againſt perſons for falſely aſſuming the. 


wu | name and arms of honourable perſons, & r. 

| (C) Of the Form and Manner of its Proceedings, 
20 | 3 Inſt. 125. THIS court is to be governed by its own uſages, as far as they 
3 Þ . go, and in other caſes, by the civil law; but ſince it is no 
08 court of common law, no condemnation in it cauſes any forfeit- 
3 ure of lands, or corruption of blood; neither can an error in it 
1 be remedied by writ of error, but only by appeal to the king; yet 
1 the judges of the common law take notice of its juriſdiction, and 
3 give credit to a certificate of its judges. | 
Wo. Hutton, 3. It is made a doubt, whether the king hath any remedy in this 
W court againſt an offender, by way of indictment or information 
i by the attorney general. | 

W a. 

1 Ok the Court of the Juſtices of Oyer 
W | and Terminer, and Gaol-Deltvery, 
# b Co.Lit.293. -} USTICES of aſſiſe, oyer and zerminer, and gaol-delivery, were 
o oy 4 appointed in the room of the juſtices in eyre, who formerly 
W. Elem, 15, went their circuits once in ſeven years, and ſuperſeded the power 
IF 16. of the ſheriff's torn wherever they came, and tranſacted all man- 
= ner of civil and criminal buſineſs; theſe were part of the king $ 
i court, who exerciſed their juriſdiction in the ſeveral counties of 
WW the kingdom, and, by communicating with the king's court, kept 
It an uniformity in the law, 

| | (A) Of the Manner of authorizing Commiſſioners 
5 of Oyer and Terminer, and Gaol- Delivery: And 
„ herein of the Determination of their Power. 
| (B) Of their Juriſdiction when appointed. 

x (C) Of the Form of their Proceedings, and holding 
BR their Courts, | 
1 

1 


e- 
he 


* were 
ormerly 
e power 
all man- 
ie king's 
anties 0 
Art, kept 


Toners 
. And 


er, 


olding 


Oyer and Terminer and Gaol-Delivery, 


(4) Of the Manner of authorizing Commiſſioners 


of Oyer and Terminer, and Gaol-Delivery : And 
herein of the Determination of their Power. 


A all juſtice proceeds from the king, ſo theſe commiſſions 
muſt receive their authority from the (a) prerogative of the 


crown; and this the common law requires, and it is alſo ex- 


preſsly enacted by the 27 H. 8. cap. 24. 


ISS 


Lamb. B. 1. 
chap. Go 
Co.Lit.114. 
Lev. 219. 
(a) That the 
king is the 


proper judge, and may determine to whom, and upon what occaſions, ſuch commiſſions may be granted. 


2 Inſt. 419. | 


The common (5) form of theſe commiſſions is to authorize the 
commiſhoners, or three or four of them, of which number ſuch 
or ſuch a perſon is to be one, to inquire, by the oaths of twelve 
men, of all treaſons, felonies, and miſdemeſnours, &c. in ſuch 
and ſuch place, and to hear and determine the ſame at ſuch times 
and places as ſuch commiſſioners ſhall appoint, &c. for which 
purpoſe the king acquaints them, that he has ſent a writ to the 
ſheriffs of ſuch counties, commanding them to return juries 


before them at ſuch days and places as ſhall be notified by 
them, Cc. . 


Inſt. 162. 

rom. Jur. 
131. | 
Plow. 384. 
2 Inſt. 419. 


2 Hawk. * 
P. C. c. 5. 
30. 

(5) Whether 
ſuch juſtices 
may be ap- 
pointed as 
well by writ 
as by com- 


wiſſion; and for the difference vide 2 Hawk. P. C. c. 5. & 2-—— That the court of ſeſſions in Los- 


don does not differ from other commiſſions of cyer and terminer, &. Vaugh. 140. 


The validity of ſuch commiſſions muſt be determined accord- 
ing to their conformity to ancient precedents; and therefore a 
commiſſion to a corporation, appointing ſome of its principal 
members to be juſtices of gavl-dehvery, together with thoſe whom 
the king ſhall appoint from time to time, was adjudged void; for 
ſuch an authority, depending on the precarious appointment of 
other juſtices, is not agreeable to the known forms of ſuch com- 
miſſions. But new commiſſions of oyer and terminer may be added 
to the former by a writ, or commiffion of aſſociation, which, ſet- 
ting forth the purport of the former commiſſion, adds new com- 
miſſioners to thoſe appointed by it; provided ſuch new commiſ- 
ſoners attend at the times and places appointed by the former; 
and it is uſual to direct another writ to the former juſtices, com- 
manding them to admit ſuch new juſtices as their aſſociates; but 
ſuch writ (c) binds not ſuch juſtices to admit the new ones, unleſs 
they alſo produce one directed to themſelves; and ſuch writ to 


the perſons aſſociated is always patent, but that to the others to 2 


admit them is cloſe. 


And. 2 
2 Haw 
P. . 5 


12 


F. N. B. 
111. 

H. P. C. 
189. 
23 
P. © Co 5 
§ 16. 

(e) The 
king can 
grant but 
one patent 
of aſſocia» 
tion to one 
commiſſions 
2 Hawk. 
P. C. c. 5. 
16. And 
- Whe- 
ther a come 
miſſion of 


aſſociation, relating only to a ſpecial cauſe, can aſſociate the perſons named in it to thoſe appointed by a 


z*neral commiſſion, 2 Hawk. P. C. abi ſupra. 


Upon the death of ſuch commiſſioners, after an indictment 
taken before them, and proceſs thereupon, a new commiſſion may 


authorize others to proceed, and a writ ſhall go to the executors 3 


of the firſt commiſſioners, to ſend the records and proceſſes before 
new ones. | 
| : After 


Reg. 128. 
F. N. B. 


8 

2 Hawk. 
FP. 0 5+ 
917. 


Lan and 
veral au- 


thorities 


there cited. 


& Inſt, 163. 


H. P. C. 

162. [By 
25 Geo. 3. 
c. 18., and 
32 Geo. 3. 


c. 48., the 


zuſtices of 
eyer and 


ter miner and 
gaol delivery 


Ot the Court of the Jultices of 


Reg. 124. After a writ of aſſociation, it is uſual to make out a writ of 
— 885 B. f non omnes, which authorizes ſuch a number of the juſtices ap- 
2 Hawk. Pointed by the former commiſſions to proceed, if all of them can- 
5 c. 3. not conveniently be preſent, | | 
But for There are ſeveral ancient precedents of ſpecial commiſſions of 
mm yr eyer and terminer, as thofe for inquiring and determining ſome 
P.C. c. 3. Particular enormous violence done to the party who fues it 
IF 22., Kc. Out, &c. | 8 | 

2 Hawk. As to the difference between a commiſſion of oyer and ferminer 
P. C. c. 5. and gaol-delivery, it may be proper to obſerve, that where the 


ſame perſons at the ſame time are both commiſſioners of oyer and 


alſo of gaol-delivery, they may proceed by virtye of the one 
commiſſion, in ſuch caſes wherein they have no juriſdiction by 
the other, and execute both at the ſame time, and make up their 
records accordingly. | | 
Theſe commiſſions may be ſuſpended by the court of King's 


Bench fitting in the ſame county; but the juriſdiction of the juſ- 


tices is revived of courſe, when the faid court np longer ſits 
there: alſo, their authority may be ſuſpended by a writ of ſaper- 
ſedeas, which is grantable on proof that their commiſſion was un- 
duly granted; in which caſe their power may be reſtored by a 
writ of procedendo ; but a commiſhon once (a) determined cannot 
be revived, nor can the juſtices be authorized a-new without ana- 


of Newgate ther commiſſion. | 

for the county of Middleſex, and the juſtices of the peace for that county, are empowered to continue 
and proceed in a ſeſſion of gaol-delivery, of the peace, and of oyer and terminer, notwithſtanding the 
happening of the eſſoign day of term, or the fitting of the court of King's Bench at Weſtminſter, or elſe. 
where in the county of Middleſex.) (a) That ſuch commiſſion may be determined expreſoly or im- 
_ Pliedly, and for the ſeveral ways it may be done, vide 2 Hawk. P. C. c. 5. § 4, &c. 


(B) Of their Juriſdiction when appointed. 


H. P. C. e of gaol-delivery may, by the (5) common law, pro- 


__ 164 ceed on any indictment of felony or treſpaſs, found before 
Bro. Coron, any (c) other juſtices, againſt any perſon in the gaol, mentioned 
oy: in their commiſſion, and not determined. 

22 Co. 32. | 


(5) And by 4 E. 3. c. 2. the juſtices aſſigned to deliver gaols ſhall have power to deliver the ſame 
gaols of thoſe that ſhall be indicted before the juſtices of the peace. (e) But juſtices of oyer and ter- 
iner have regulaly no ſuch power. 2 Hawk. P. C. c. 5.4 32. | 


Oro. Eliz. It ſeems the better opinion, that juſtices of gaol- delivery may 
99: 779 take indictments againſt any perſons within their commiſſion, 


2 Hawk. P. C. c. 6. § 2. H. P. C. 158. 4 Inſt. 168. 


Lide a Hauk. Alſo, that they may, by virtue of a general commiſhon, deli- 


ee the gaol of perſons committed for treaſon. 


Lide 2 But juſtices of gaol- delivery have no power to proceed againſt 
8 6. any, except thoſe who are in actual cuſtody; and therefore they 
S 5. have no more to do with one let to mainprize, than if he were 


at large, 
| Juſtices 


— 


Oyer and Terminer and Gaol-Delivery. 157 


| Juſtices of gaol-delivery have not only power to diſcharge pri- 2 Hawk. 

ſoners acquitted before them on a trial, but alſo (a) all ſuch againſt — 6. 
whom, on proclamation, no evidence ſhall appear to indict them: (% which 
Alſo, juſtices of gaol-delivery may award execution againſt pri- neither gut 
ſoners outlawed for felony before juſtices of peace; and though © of «ns 
their commiſſion be in ſtrictneſs determined after the end of their 1 5 af 
ſeſſion, yet may they, after their ſeſhon, order the reprieve or Ser and 


< terminer can 
execution of the perſons condemned before them. . _ Hawk. P. C. e. 5, & 6. 


By the 4 E. 3. cap. 2. it is enacted, © That juſtices aſſigned to That by the 

« deliver gaols ſhall, have power to inquire of thoſe in whoſe funmen 
3 law they 

« ward perſons indicted before wardens of the peace ſhall be, if may punim 
« they make dcliverance, or let to mainprize any fo indicted thoſe whe 
« which be not mainpernable, and to puniſh them if they do any IO 
« thing againſt this act.“ 2 

By the 1 & 2 Ph, & M. © If any juſtice of peace of the quo- 2 Hawk. | 
« ruin, or coroner, {hall offend againſt that ſtatute, either as to E; Wi 5 = 
« bailing priſoners or taking their examinations, or the informa- * ** 
tion of thoſe that bring them before them, or not putting the 
ſame in writing, or not certifying them to the next gaol- 
delivery, or not putting in writing the evidence to a jury on 2 
coroner's inqueſt of murder or manflaughter, or not binding 
over material witneſſes, or not certifying ſuch evidence and 
ſuch recognizances, the juſtices of gaol-delivery ſhall, on due 
proof by examination, ſct ſuch fine for every ſuch offence as 
« ſhall ſeem meet.” 


By the 4 E. 3. cab. 5. © Juſtices of gaol- delivery ſhall puniſh 


4 « ſheriifs arid gaolers refuſing to take felons into their cuſtody ' 
k « from conſtables and townihips, without being paid for ſuch 3 
— « receipt.” 42 
By the 1 E. 6. cap. 7. Where any perſons ſhall be found (3)But fack | 
« guilty of treaſon or felony, for which judgment of death may ſubfequeng | 
a gs : g juſtices have | 
« enſuc, and thall be reprieved to priſon (5) without judgment at 10 power to | 
* that time, thoſe perſons who ſhall at any (e) time after be award the | 
* aſſigned juſtices (4) to deliver the gaol where ſuch perſons A | 
& «© ſhall remain, ſhall have authority to give judgment of death diene. by 
1 * againſt ſuch perſons, as the ſame juſtices before whom they former juſ- | 
e „were found guilty might have done, if their commiſſion of M3 __ 
« gaol-delivery had continued.” ; 6 
ame Del. 20. Dyer, 65. 2 Hawk. P. C. c. 6. 4 19. (e) Extends to ſubſequent commiſſioners au- 
ter- thoriſed by a ſucceſſor, as weil as to thoſe authorifed by the ſame king. 7 Co. 31. Dalſ, a9. 
14%) Extends not to juſtices of er and terminer. 12 Co. 33. [See 8 G. 3. c. 15. infra. vol. 3. 142.1 
ay 


(C) Of the Form of their Proceedings and holding 
their Courts. e 


Ir a commiſſion of oyer. and terminer be awarded to certain per- 2 Hawk. 
* fons to inquire, c. at ſuch a place, they can neither open it F. C. e. 4 
at another, nor (e) adjourn it thither, nor give judgment there; 8 
and if they do, their proceedings will be coram non judice ; yet thorities 


10 juſtices 
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158 Ok the Court ok the Jultices, &c. 

there cited, juſtices appointed pro hac vice may adjourn from one day to ano- 
(e) That it 70 70 

6 ther, though their commiſſion have no words to that purpoſe. 


per to enter their adjournments in the preſent tenſe; but by the multitude of precedents the entry of them 
in the præ ter tenſe is good. Raym. 115. 2 Hawk. P. C. c. 5. F 15. But an adjournment, of which 
no entry appears, ſhall not be intended to have been made. Sid. 348. 2 Keb. 284. 292. 


By the 9 E. 3. cap. 5. © Juſtices of aſſiſe, gaol-delivery, and of 


cc oyer, ſhall ſend their records and proceſſes determined and put 


&« in execution, to the Exchequer at Michaelmas every year; and 
e the treaſurer and chamberlains for the time being, ſaving the 
* ſight of the commiſſions of ſuch juſtices, ſhall receive the ſame 
“ records and proceſſes of the ſaid juſtices under their ſeals, and 
& keep them in the treaſury as the manner is; ſo that the juſtices 
« firſt take out the eſtreats of the ſaid records and proceſſes, to 
& ſend to the Exchequer, as they were wont before.“ 

By the 6 K. 2. cap.g. * Juſtices aſſigned to take aſſizes, and 
& deliver gaols, ſhall hold their ſeſſions in the principal towns of 
cc the counties where the ſhire courts were then holden, or after 
« ſhould be holden.” | | 


[By J. 19 Geo. 3. c. 74. f 70. © Whenever the courts of aſſiſe, 
cc 
& at large in England, ſhall be holden in or near any city or town 
c that is alſo a county of itſelf, and at the ſame time with the 
& like or any of the like courts for the ſaid city or town, the 
cc lodgings of the judge or judges ſhall be conſtrued and taken to 


ce be ſituate both within the county at large, and alſo within the 


cc county of ſuch city or town, for the purpoſe of carrying this 
ce act into execution, and of tranſacting the buſineſs of the aſ- 
ce ſizes for ſuch county at large, and for the county of ſuch city 
cc or town, during the time that ſuch judge or judges ſhall con- 
cc tinue therein for the execution of their ſeveral commiſſions.” ] 


Ok the Court of the Juftices of Aſſize 
and Niſi Prius. 


4 Intt. 158. IUS TIC ES of (a) aſſize derive their authority from the com- 
eee J miſhon, by which they are empowered to inquire of all diſ- 
(a) Are ſo ſeiſins, and to reſtore ſuch, as have been diſſeiſed of their lands 


called from or tenements, to the poſſeſſion of them, by trial at one aſſiſes. 
the writ ot a 


aſſize; but for tkis vide tit. Axe, and 4 Inſt. 158. Co. Lit. 153. | 
8 To 


niſi prius, oyer and terminer, or gaol-delivery, for any county 
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Df the Tourt of Seſſtons, Ke, 159 
To theſe, by writ of ai privs,” directed to the judges or com- 2 Inft. 424- 
miſſioners of aſliſe, and clerk of aſſiſe, is annexed an authority 4 Tast. 159. 
and juriſdiction of trying ſuch iſſues as are joined in the courts at 
Weſtminſter, in their proper counties; and this method was in- 
troduced after the laying aſide of the juſtices itinerant, and was 
contrived for the eaſe of the ſubject, that the jury and witneſſes 
might not be obliged ta come out of their proper counties. 
The manner of contriving it was, to direct the venire, diſtringas, 4 laſt. 159. 
or habeas corpora+juratorum, to return the jury at ſome day the 
next term, unleſs the juſtices prius tali die & loco venerint ; there 
were no iſſues returned on the venire to make them appear at nf 
privs ; yet it was ſo much a greater difficulty to them to appear 
afterwards at Weſtminſter, which if they did not, the difringas 
iſſued, that it had its effect to convene them in their proper coun- 
ties; the writ was contrived to command them to come into 
court, becauſe it would have been improper for the court to have 
commanded them to come into any other place; ſo that their ap- 
pearance before the juſtices of aſſiſe, is an excuſe for their non- 
appearance in Bank ; but if they did not appear at the aſſiſe, nor 
at We/tminſter, then iſſued a habeas corpus and diſtringas to bring 
them up. | 

The day at niſi privs and in Bank are in conſideration of law 6 Mod. g. 
the ſame, becauſe the writ of niſi privs which gives authority to 
the judge to try the cauſe in the county, is inſtead of the court; 
and therefore the potea certified by him on the day of Bank is the 
ſame as if the jury had come up to the court, and the trial had 
been had in open court. | | 

The juſtices have large juriſdiction, by ſeveral ſtatutes, as to 


all criminal matters, and may puniſh offences in ſheriffs, gaolers, 
and other officers, &'c. which ſee in 2 Hawk, P. C. c. 7. 


Ok the Court of Seffions of Juſtices 
of the Peate. 


of two or more, whereof one is of the quorum, at a day 4; ca · 
and place bef : . = , Vide tit. 
place before appointed by them, in order to inquire of, hear, 


n p <> e Juſtices of 
and determine matters within their juriſdiction. the Peace. 


tothe ſtat : (a) Purſuant 
* rn - 34 E. 3. c. 1. by which it is enaQed, that two or three of the beſt reputation in the coun- 


the ſame Wr keepers of the peace by the king's commiſſion, and at what time need ſhall be, 
termin 5 other wiſe and learned in the law ſhall be aſſigned by the king's commiſſion, to hear and 
——— cronies and treſpaſſes done againſt the peace in the ſame counties, and to inflict puniſhment 
7, according to law and reaſon, and the manner of the deed. 


Any 


OVER of ſeſſions of juſtices of peace is (a) an aſſembly Lamb. Bock 
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160 Ot the Court of Seffions, ce. 
Lamb. B. . Any juſtices, whereof one is of the quorum, may direct their 
G \ That (a) precept under their 2% to the ſheriff, for the (5) ſummons of 
ſuch pre. ſuch a ſeſſions, thereby commanding him to return a grand jury, 
ceptcanonly and to warn all (c) ſtewards, conſtables, and bailiffs of liberties, 


be 'uperſed- to be preſent before them or their fellow juſtices, at ſuch a day 
ed by writ 


out of han- and place, and alſo to attend there himſelf, and to proclaim in 
—_ Lamb. proper places that ſuch ſeſſions will be holden. 

4 e. 2. ; | 
Crompt. Juriſ. 122. (5) That a ſeſſions may be holden without any ſummons, as to proceedings on 
indictments, or on other particular occaſions which need no attendance of grand jurors or officers, 
Lamb. Book 4. c. 2. 2 Hawk. P. C. c. 8. § 52. 4 Burn. 191. (c) Who are all obliged to attend, 
on pain of being amerced at the diſcretion of the juſtices. 2 Hawk. P. C. c. 8. § 52. As is the 
keeper of the houſe of correction, wide 7 Jac. 1. c. 4. 


Lamb. B. 4. Juſtices of the peace, in their ſeſſions, have no juriſdiction one 
wal over the other, according to that rule inter pares non ef poteſlas; 


Cromp. 122. " iy» , 
2 Hark. therefore, they cannot amerce a juſtice for his non- attendance, 


P. C. c. 83. nor bind a brother juſtice to his good behaviour for uſing ſuch ex- 
? A But in preſhons (d) in court, for which, if he were a private perſon, he 
other in- might be committed, or bound to his good behaviour. 


ſtances, any juſtice of peace may require his fellow to find ſureties of the peace; for matters of this 
kind require an immediate remedy. 2 Hawk. P. C. ubi ſupra. 


; 


Lamb. B. 4. Seſſions holden for the general execution of the authority of 
"$32 „, Juſtices of peace, and which are uſually holden in the four quar- 
pl. 11. 474 ters of the year, are called general ſeſſions; and a ſeſhons holden 


2 Hawk. on a ſpecial occaſion, for the execution of ſome particular 
38. 8. branch of the authority of juſtices of peace, is called a ſpecial 
ſeſſions. 
(eh Leach's L When the juſtices are once legally convened, they cannot 
Hawk. P. C. adjourn any matter depending before them, without expreſsly ad- 
yg journing the ſeſſions alſo (e); which adjournment muſt ſhew when 
Ca. temp. the original ſeſſions commenced (7). There is indeed no neceſlity 
Hardw. 80. to ſet out all the particular adjournments (g); though when a 
1 warrant is iſſued for taking any one, it muſt be ſhewn that the 
GC) Andr. ſeſſions continued by adjournment till the taking (+). 
205. (5) 2 Lev. 229. 


(i) 4 hun. They cannot refer any ſubject of their inquiry to the determi- 
e“ nation of the judges of aſſiſe, without the conſent of the par- 


temp. ties (i); for they are bound to make a final judgment them- 
Hardw. $1, ſelves (&). 

(?) Ca. When they proceed upon indictments, as a court of record at 
temp. 


common law, their proceedings muſt contain the formal and re- 
Hardw. 79. : de 
(m) 2 Str. gular continuances (1); for the ſeſſions once dropped cannot 
1263. reſumed (m). 8 | | 
2 Salk. 606. The ſeſſions being conſidered as one day, the juſtices may alter 
their judgments during the continuance of it. 


1 Burr. 245. Upon appeals their diſcretion is co-extenfive with that of the 


2 Selk. 477. two juſtices, and they need not give the reaſon upon which their 


opinion 1s founded, 


) Cong. he ſeſſions may proceed by information on 5 Eliz. for exerciſing 
309 a trade, (n) Sc. But they cannot make an original order for late 
(e) 3 Burr Q . 2 they 
2366. overſeers to pay over monies to their ſucceſſors (o); nor can 5 

0 5 m 
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Ok the Eccleſtaſtical Courts. 16 
make a new ſcavenger's rate (a), or ſet aſide an aſſignment of an ()14.1460, 
apprentice bound out by the juſtices (5), nor have they cognizance () 1 80. 


over the bailiff of a corporation for not qualifying (c).] (e) Says Reh 128. 


Of the Eccleſiaſtical Courts. ö 


1 church, before the converſion of Conſtantine, was a diſ- Godolphs 


tinct and independent ſociety from the ſtate, and, as ſuch, _ 
it was neceffary they ſhould have rules and orders among them- 129 to 133 
ſelyes; for the better government of the body of ' chriſtians, - the 5 Co. 3 
power of judicature was placed in the biſhops, who had by their _ 0 


wiſdom and gravity obtained an authority in the church, and who ' 


uſed to ſend abroad their. miniſters to propagate the goſpel in their 


ſeveral precincts; and therefore they determined all controverſies 
among them, which could not be carried into a heathen court 
without great ſcandal to the quiet and peaceable way of 'living 
which was the glory of the primitive chriſtians ;. and this they 
founded on the direction of St. Paul himſelf, Dare any of you, 
having a matter againſt another, go to law oy the unjuſt, and not 
before the ſaints ? After the converſion of the emperors, their zeal 
for chriſtianity made them allow the biſhops the ſame Juriſdice 
tion; but then thoſe biſhops, in their ſentences, followed the laws 
of their country : but, when the pope afterwards pretended to 
infallibility, he would no more conform his decrees to the laws of 
particular ſtates and kingdoms; and, therefore, thoſe ſtates were 
under a neceſſity of exerting their original right and power of ; 
dicature: Hence it is truly ſaid, that (d) the ſpiritual juriſdiction, (4) Rell, 
within theſe kingdoms, is derived from the king, and that ſuch as * 
juriſdiction when exceeded, is ſubject to the controul of the kings Me 
temporal courts, 5 | 

But, for the better underſtanding the juriſdiction allowed the 
ſpiritual court at this day, we ſhall conſider, | 


(A) The ſeveral Eccleſiaſtical Courts which exerciſes 
a Juriſdiction: And herein, 


1. Of the Court of Convocation. 

2. Of the Court of Arches. 

3. Of the Prerogative Court. 

4. Of the Court of Audience. 
Vor, I. e 


Of the Eccleſiaſtical Courts. 
5. Of the Court of Faculties. 
6. Of the Court of Peculiars. 
7. Of the Conſiſtory Courts. | 
8. Of the Court of the Archdeacon. : 


9. Of the Court of Delegates. 
10. Of the Court of Commiſſioners of Review. 


(B) Of appealing from an inferior to a ſuperior 
Court. 


(C) Of citing one out of his own Dioceſe : And 


herein of the Boundaries of their Juriſdiction. 


(D) In what Caſes the Eccleſiaſtical Courts are 
allowed to have a Juriſdiction. 


(E) How they are to proceed as to thoſe Matters in 


which they have a Juriſdiction, otherwiſe will be 


controuled by the Temporal Courts. 


A) The ſeveral Courts which exerciſe a Juriſdiction: 
| And herein, 


1. Of the Court of Convocation. 
(a) That 1 convocation is commonly called a national ſynod, convened 
22 —_—_ by the king's (a) writ, directed to the archbithops of Canter- 
Gabied by Bury and York, requiring them to ſummon every biſhop, dean, and 
the king's archdeacon, a proctor for the chapter, and two proctors for the 
22 Sys clergy of each dioceſe in the province of (5) Canterbury; but in 
Godolph, Tork, two proctors for each arehdeaconry. | 


Repert. 99+ and the 25 H. 8. c. 19. the act of ſubmiſſion of the clergy, by which it is expreſsly de- 
clared, that they can only afſemble by virtue of the king's writ, Cc. {(b) The Provincial Synod of 
Canterbury conſiſts of twenty-two biſhops, twenty-two deans, twenty-four prebendaries, fifty-four 
archdeacons, and forty-four clerks, repreſenting the dioceſan clergy. Godolph. Repert. 98. Tbe 
archbiſhop of York, at the ſame time and in like manner, holds a convocation of all his province, con- 
ſtantly correſponding, debating and concluding the fame matters with the Provincial Synod of Ganter- 
bury. Godolph. Repert. 98. f | 


( Inſt. 322, This aſſembly are to meet at the time and place appointed by 
the king's writ, and conſtitute an eccleſiaſtical parliament, the 
archbiſhop and his ſuffragans as his peers ſitting together, and com- 
poſing one houſe, called the upper houfe of convocation ; the 
deans, archdeacons, a proctor for the chapter, and two proctors 
for the clergy, the lower houſe ; in which they chuſe-a prolocutot 
in the nature of a ſpeaker of the houſe of commons. 
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Df the Eccleſiaſtical Courts. 


Their juriſdiction is-in matters of (a) hereſy, ſchiſms, and other 
mere ſpiritual and ecclefiaſtical cauſes ; but they cannot meddle 
with any matters relating to the laws of the land, or the king's 
crown or dignity z- and in thoſe in which they have a juriſdiction 
they are to proceed juxta lagem divinam & canones ſanctæ eccleſiæ. 


whether at this day they haye power to convene the heretick, 2. & wide 2 Roll. Abr. 2 


p. Ci c: 3: $$ 

Alfo, by 25 H. 8. cap. 19. it was enacted, that no canons, con- 
ſtitution, or ordinance, ſhould be made or put in execution within 
this realm by authority of the convocation. of the clergy, which 
were contrariant or repugnant to the king's prerogative royal, or 
the cuſtoms, laws, or ſtatutes of this realm: and by this act the 
court of convocation, as to the making of new canons, is to have 
the king's licence, as alſo his royal aſſent for putting the ſame in 
execution, with this proviſo, that ſuch canons as were made before 
that act, which be not contrariant nor repugnant to the king's 
prerogative, the laws, ſtatutes, or cuſtoms of the realm, ſhould 
be {till uſed and executed, as they were before the making of the 
act. 

« By 8 H. 6. cap. 1. the clerks of the convocation, their ſervants, 
„and families, ſhall have ſuch privilege in coming, tarrying, and 
going, as the commons called to parliament,” 


2. Of the Court of Arches. 


The archbiſhop of Canterbury hath a peculiar juriſdiction in 13 
pariſhes within London, which are (6) exempt from the juriſdiction 
of the biſhop of Londen; the chief of theſe is Bow; and, as this 
court was antiently held in the church of Bow, it was called the 
court of arches from the faſhion of the pillars of the ſteeple bent 
arch-wiſe. | | 


r-mit their courts to each other, ſo that for matters ariſing within the dioceſe of 
de either in the Arches or in the Conſtſtory Court of London. Cro. Car. 339. 456. 


163 
4 Inſt. 322. 
(a) That the 
convocation 
may declare 
what opini- 
ons are he- 
retical; but 


26. Hawk. 


— 


Fide 4 Inſt. 
32 3. That 
this ſtatute 
is only de- 
claratory of 
the common 
law, & vide 
Co. 72. 

2 Roll. 
Abr. 226. 
Moor, 783. 
Vaugh. 327. 
2 Veat. 44. 
2 Sali, 412. 
pl 24 


4 In, 337» 
(5) That by 
agreement, 
the arch.” 
biſhop of 
Canterbury 
and biſhop. 
of London 


London, the ſuit may 


But whether 


lucy compoſition be good, and out of the ſtatute 23 H. 8. c. 19. which prohibits the citing a perſon 
out of his own dioceſe, wide 13 Co. 4. Raym. 3. Sid. 65. 178. Lev. 22 5. Keb. 597. 


The juriſdiction of this court extends not only to eecleſiaſtical 
cauſes ariſing within theſe 13 pariſhes, of which it may take co- 
nuſance in the firſt inſtance, but alſo by way of appeal may exa- 
mine, affirm, or reverſe the ſentences and decrees of all inferior ec- 
clcſiaſtical courts within the province of Canterbury. 


3. Of the Prerogative Court. 


In this court all teſtaments are to be proved, and all adminiſ- 
trations granted, where the party dying within the province of the 
archbiſhop of Canterbury hath bona notabilia in ſome other dioceſe 
than where he died, which regularly is to be to the value of 51. 
but in the dioceſe of London it is 1ol. By compoſition the arch- 
bilnop of York hath the like court. 

M 2 


The 


4 Inſt. 337. 
13 Co. 4., 
c 


Godolph. 
Repert. 100. 
Dyer, 241. 


4 Inſt. 338. 
Vide head of 
Execuiirs 
and Aim 
niſtrators. 
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—" Of the Eccleſiaſtical Courts. 


4 Iaſt. 333. The probate of every biſhop's teſtament, or granting of adminif 
; tration of his goods, although he hath not goods but within his 
_ own juriſdiction, doth belong to the archbiſhop. s 


4. Of the Court of Audience. 


4 Toft. 337. This court is kept by the archbiſhop in his palace, in which are 

| nd tranſacted matters of form only, as confirmations of biſhops, 
tution of elections, conſecrations, the granting of the guardianſhip of the 
this court, ſpiritualties, /ede vacante of biſhops, admiſſions and inſtitutions to 


eee 5 benefices, diſpenſing with banns of matrimony, and ſuch like. 


with contentious matters, vide Godolph. Repert. 106. 
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5. Of the Court of Faculties. 8 


EE 
1 1 


4 Inft. 337. This is a court which belongeth to the archbiſhop, in which his 


| 
it 


3 

ph 9 officer, called magifter ad facultates, grants diſpenſations, as to (a) 

1 fan may do Marry, to eat fleſh on days prohibited, to ordain a deacon under 

Fi the ſame. age, that the ſon may ſucceed the father in a benefice, that one 

8 4 loft. 337. may have two or more benefices incompatible, Sc. ; 

A 4 22 Well This authority was raiſed and given to the archbiſhop of Can- x 

5 may be ſub. ler bury by the ſtatute of 25 H. 8. cop. 21. whereby authority 1s 1 

ft ſcribed, re. given to the ſaid archbiſhop and his ſucceſſors, to grant diſpenſa- P 

i giſtered, and tions, faculties, Sc. by himſelf, or his ſufficient and ſubſtantial N 

bl cas ac commiſſary or deputy, for any ſuch matter whereof heretofore an 

A of the chief ſuch diſpenſations, faculties, c. then had been accuſtomed to be Te: 

0 clerk of the had at the ſee of Rome, or by authority thereof. 

Wl faculty. 

i) Rex v. Epiſc. Ceſtr. 8 Mod. 364.] : 

E 6. Of the Court of Peculiars. arc 

% 4 Inſt. 338, Theſe courts, which exerciſe an eccleſiaſtical juriſdiction, and vi 

1 ns aol are exempt from and not ſubject to the controul of the ordinary of ren! 

Mt (ö) Within the dioceſe, are called peculiars, and muſt be either regal, (5) 

M the province archiepiſcopal, epiſcopal, or archidiaconal z and in every one 0 

11 8 N theſe the owner has (c) a power of common right to grant adminiſ- 

. Canterbury tration, c. on ſuppoſition of an original compoſition between T 

| —_— him and the ordinary of the dioceſe for that purpoſe. iſſue 

8 | af which belong to the archbiſhop. Godolph. Repert. 1 19. (e) Salk. 40. pl. 10. 41. 6 Mod. 241: rm 

i | - cre 

4 [As the perſons, entitled to peculiar juriſdiction, have no know! fx p 

| or certain regiſters, or publick place to keep their records in, and 

5 wills are therefore liable to be loſt: they are ordered by canon Or 

4 126, once in every year, upon pain of being ſuſpended from the deleg 

b | exerciſe of their juriſdiction, to exhibit into the publick regiſtry of by for 

ol the biſhop of the dioceſe, or of the dean and chapter, under whoſe ſenter 

1 juriſdiction the peculiars are, every original teſtament of ever) do b 
perſon in that time deceaſed, and by them proved, or a true cop} in the 
of every ſuch teſtament, examined, ſubſcribed, and ſealed by the But by 
peculiar judge and his notary. 5 11 2 
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If a peculiar be ſubordinate to the biſhop, the cauſe muſt be re- Hob. 286. 


ferred to the immediate ordinary, as in the caſe of an archdeacon (/ The pe- 


8 bs - ti . + A 
(a) or commiſſary, and not to the archbiſhop, unleſs the peculiar aller jun 


have his immediate reſort to the archbiſhop. an archdea- 


Do con is not 
properly a peculiar, but rather a ſubordinate juriſdiction. Per Holt, C. J. 6 Mod. 308. 2 Roll. 
Rep. 446-8. : . N | : \ 

But if the peculiar be free by a general exemption from all or- Hob. 286. 
dinary juriſdiction (which was common in the caſe of monaſteries ris fark 
both by the grants of kings and popes) then the cauſe muſt be re- 


is to be un- 
mitted to the king, as appeals muſt alſo be in ſuch caſes; and ſo it derfiood of 
is provided by ſtat. 25 H. 8. c. 21.] ear rang 


ordinate juriſdiction with the biſhop. Per Holt, C. J. 6 Mod. 308. Where one dies poſſeſſed of goods 
in ſeveral peculiars within the ſame dioceſe, adminiſtration ſhall not be granted by the biſhop of the dio. 


ceſe, but by the metropolitan; inaſmuch as they are exempt from ordinary juriſdiction. Gibſ. 472. 
Swinb. a. 440. | 


7. Of the Conſiſtory Courts. 


The conſiſtory court of each archbiſhop, and eyery biſhop of 4 last. 338, 
every dioceſe within this realm, is holden before the biſhop's 2 
chancellor in the cathedral church; or before his commiſſary, in 13 
places of his dioceſe, far remote and diſtant_from the biſhop's 
conſiſtory ſo as the chancellor cannot call them to conſiſtory with 
any conveniency, or without great travel and vexation, for which 
reaſon ſuch commiſſary is called commiſſarius foraneus. 


8. Of the Court of the Archdeacon, 


This court is holden by the archdeacon, in ſuch places as the 4 lat. 339. 
archdeacon, either by preſcription or compoſition, hath juriſdiction Godolph. 
gg RY . . Repert. 60. 
in fpiritual cauſes within his archdeaconry; he is called oculus . 
iſcopi, and exerciſes an eccleſiaſtical juriſdiction, either concur- 
rently with the biſhop, or excluſively. 


9. Of the Court of Delegates. 


This court is erected by virtue of the king's commiſſion, which 4 Ing. 339. 
iſſues out of Chancery upon an appeal or petition (5) directed to [(5) Such a 


him, complaining of ſome grievance or injury the party has ſuf- Fm 442 
cred by the ſentence or proceedings of the eccleſiaſtical court, granted at. 


| the inſtance 
of 2 perſon intereſted, though not an original party in the cauſe. Jones v. Bougett, 1 Atk. 298. ] 


On, ſuch appeal, the king appoints (c) commiſſioners called (d) (e) Theſe * 
delegates, who are to hear the grievances complained of, and who <*=mithon= 


by force of ſuch delegation have power (e) to reverſe or affirm the 3 


lentence of the inferior court; and this the king, as is ſaid, may men as ec- 
do by virtue of an original juriſdiction, which was always inherent 8 
in th | omp. In- 
m the crown. y cumd. 56. 
But dy Gibſon's Codex, 1082. they were formerly only eccleſiaſticks. (d) The commiſſion being drawn 
dy the clerks in Chancery, who were uſually civilians; or by the chanceilor, who was uſually a biſhop 3 

& obtained the name of delegates, being a name peculiar to that profeſſion. Comp. Incumb. 57. 
hey have power only to afficm or reverſe but have no jutiſdiction in the firſt inſtance, as to grant 
«niniſt:ation, &c, Latch, 8 5. | 
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4 Inft. +40. 
Moor, 782. 


2 Keb. 768. 


Moor, 462 
I aich. 
V 5, 86. 229. 


Put for this, 
ine 4 Inſt, 
341. Moor, 
453. 781. 
Dyer, 273. 
Lic. Rep. 
232. 


Df the Eccleftaſtical Courts, 


And by 25 H. 8. cap. 19. for reſtraining appeals to Rome, it is 
enaCted, That for lack of juſtice, at or in any courts of the 
« archbiſhops of this realm, or in any of the king's dominions, it 
« ſhall be lawful to the party grieved to appeal to the king's ma- 
« jeſty in the king's court of Chancery, and that upon every ſuch 
« appeal a commiſſion ſhall be directed under the great ſeal to 
« ſuch perſons as ſhall be named by the king's highneſs, his heirs 
cc cr ſucceſſors, like as in cafes of appeal from the admiral's court, 
« to hear and definitely determine ſuch appeals and the cauſes 
« concerning the fame, which commiſſioners, fo by the king's high- 
« neſs, his heirs and ſucceflors, to be named or appointed, ſhall 


« have full power and authority to hear and determine every ſuch 


appeal, with the cauſes and all circumſtances concerning the 
« ſame; and that ſuch judgment and ſentence, as the ſaid com- 
“ miſſioners ſhall make and decree in and upon any ſuch appeal, 
« ſhall be good and eſſectual, and alſo definitive, and no further 
e appeals to be had or mage from the ſaid commiſſioners for the 
« fame.” 

No appeal lies to them from a local viſitor, nor in any caſe of a 
temporal nature, nor did it he from the high commiſſion court, 
when in being, becauſe they themſelves were ouly delegates acting 
by immediate commiſſion from the king, | | 

A ſuit commenced before the delegates does not abate by the 
death of either of the parties. 5 


778. S. C. Hetley, 107. Cro. Jac. 482. Leon. 277-8. 


If the delegates exceed their authority, or procced in matters 
not properly within their conuſance, they may be prohibited by 
the king's temporal courts. | 


% 


10. Of the Court of Commiſſioners of Review. 


After a ſentence by the delegates the king may grant a com- 
miſſion of review, and ſuch commiſſioners may reverſe the ſen- 
tence of the delegates; for the king's power is not reſtrained by 
the ſtatute 25 H. 8. cap. 19. ſupra, which ſays, that ſuch ſentence 
ſhall be definitive z alſo the pope after a definitive ſentence by the 
canon law uſed to grant a commiſſion ad revidendum, and ſuch 
authority as the pope had, claiming as ſupreme head, doth of right 
belong to the crown, aud is annexed thereto by the ſtatutes ol 
26 H. 8. cap. 1. 1 Eliz. cap. 1. 


(B) Of appealing from an inferior to a ſuperior 
Court. 


4 laſt. 340. E VERY ſubjeC has a right to appeal, and every ſuperior court, 


enabled by law to hear and determine ſuch appeal, 1s obliged 
to receive the fame, and after ſuch appeal duly made, the inferior 
court 1s tied up from proceeding any farther in the cauſe. 
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Ot the Eccleftaltical Courts, 
« By 24 H. 8. cap. 12. from the archdeacon's court the appeal 


menced before an archdeacon, or any archbiſhop or his com- 
« miſſary, the appeal muſt be to the court of arches. 

« And by the ſaid ſtatute, from the biſhop of the dioceſe, his 
chancellor or commiſſary, the appeal is to the archbiſhop of 
© either province reſpectively. e 

« By 25 H. 8. cap. 19. the appeal from the prerogative court is 
to the king in Chancery, who appoints delegates by commiſſion 
to hear and determine the appeal.” 

And it ſeems by the ſaid ſtatute that an appeal from the arches 
is to be to the (a) king in Chancery. | 


* is to the biſhop of the dioceſe ; but when the cauſe is com- 


(a) But by 
24 H. 8. c. 
12., ſuch 


appral is to be to the archbiſhop; and ſo is 4 Inft. 341. But wide Carth. 169. That an appeal does 
not lie from the dean of the arches to the archbiſhop as viſitor, becauſe they ate one and the ſame; at 


leaſt it would be but appealing from the deputy to the principal, 


« Alſo, by 25 H. 8. cap. 19. appeals from the court of pecu- 
« liars, or places exempt, which were before to the ſee of Rome, 
« ſhall be henceforth into the Chancery, and ſhall be there de- 


* termined before commiſſioners of delegates under the great 


« ſeal, We.” 


If the matter concerns the king, the appeal muſt be to the 
higher houſe of convocation of that province. 


« By 24 H. 8. cap. 12. and 25 H. 8. cap. 19. all appeals from 


* a definitive ſentence muſt be within 15 days. 


« By 25 H. 8. cap. 19. there ſhall be no appeal to the ſee of 
« Rome, under pain of a premunire,” 


(C) Of citing one out of his own Dioceſe : And 
herein of the Boundaries of their Juriſdiction. 


RY 23 H. 8. cap. g. it is enacted, © That no manner of perſon 

„ {hall be from henceforth cited, or ſummoned, or otherwiſe 
called to appear by himſelf, or herſelf, or by any procurator, 
before any ordinary, archdeacon, commiſſary, official, or any 
other judge ſpiritual, out of the dioceſe or peculiar juriſdiction, 
where the perſon. which ſhall be cited, ſummoned, or other- 
wile (as is aforeſaid) called, ſhall be inhabiting and dwelling at 
the time of awarding or going forth of the ſame citation or ſum- 
mons, except that it ſhall be for, in, or upon any of the cafes 
or cauſes hereafter written, that is to ſay, for any ſpiritual 
offence or cauſe, committed or done, or omitted, followed, or 
neglected to be done, contrary to right or duty by the biſhop, 
archdeacon, commiſſary, official, or other perſon, having ſpiritual 
Juriſdiction, or being a ſpiritual judge, or by any other perſon 


«c 


te 


or perſons within the dioceſe, or other juriſdiction whereunto 


* he or ſhe ſhall be cited, or otherwiſe lawfully called to appear 
# and anſwer z and except alſo it ſhall be by or upon matter or 
** Cauſe of appeal, or for other lawful cauſe, wherein any party 


* ſhall find himſelf or herſelf grieved or wronged by the ordinary, 
M4 judge, 


4 Inſt. 339, 
340. 


4 Inſt. 339. 


4 Inſt. 340. 
Vide title 
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5 ©& judge, or judges of the dioceſe or juriſdiction, or by any of his 
te ſubſtitutes, officers, or miniſters, after the matter or cauſe there 

& firſt commenced, or begun to be ſhewed unto the archbiſhop or 

& biſhop, or any other having peculiar juriſdiction, within whoſe 

& province the dioceſe or place peculiar is; or in caſe that the 

& biſhop, or other immediate judge or ordinary, dare not, nor will 

« not convene the party to be ſued before him; or in caſe that 
«the biſhop of the dioceſe, or the judge of the place, within 

© whoſe juriſdiction, or before whom, the ſuit by this act ſhall 

& be commenced and proſecuted, be party directly or indirectly 

© to the matter or cauſe of the ſame ſuit; or in caſe that any 

& biſhop or any inferior judge, having under him juriſdiction in 

& his own right and title, or by commiſhon make requeſt or in- 

“ ſtance to the archbithop, biſhop, or other ſuperior ordinary or 


© judge, to take, treat, examine, or determine the matter before ; 
ce him or his ſubſtitutes ; and that to be done in caſes only where : 
& the law civil, or canon, doth affirm execution of ſuch requeſt 1 
5 or inſtance of juriſdiction to be lawful or tolerable; upon pain 7 
of forfeiture to every perſon, by any ordinary, commiſſary, of- Y 
ce ficial, or ſubſtitute, by virtue of his office, or at the ſuit of any tu 
<& perſon, to be cited or otherwiſe ſummoned or called, contrary 2 
* to this act, of double damages and coſts, for the vexation in | 
« that behalf ſuſtained, to be recovered againſt any ſuch ordinary, pr 
&* commiſſary, archdeacon, official, or other judge, as ſhall award cit 
«© or make proceſs, or otherwiſe attempt or procure to do any 
« thing contrary to this act, by action of debt or action upon the an 
&« caſe, according to the ous of the common law of this realm we 
& in any of the king's high courts, or in any other competent cal 
© temporal court of record, by original writ of debt, bill, or plaint, wa 
& in which, c., and upon pain of forfeiture for every perſon ſo _ 
c ſummoned, cited, or otherwiſe called, (as is aboveſaid) to an- the 
tc ſwer before any ſpiritual judge out of the dioceſe, or other juriſ- re 
t diction, where the ſaid perſon ſo dwelleth, or is reſident, or alſe 
te abiding, 10 J. the one half thereof to be to the king; and the bit 
4 other half to any perſon that will ſue ſor the ſame in any of 
ic the king's ſaid courts. a | | 
& Provided, that it ſhall be lawful to every archbiſhop of this ) 
& realm to call, cite, and ſummon any perſon or perſons inhabit- to a 
ic ing or dwelling in any biſhop's dioceſe within his province tor Caſe, 
tc cauſes of hereſy, if the biſhop or other ordinary immediate Jdly, 
„ thereunto conſent, or if that the ſame biſhop, or other imme- party 
&« diate ordinary or judge, do not his duty in puniſhment of the In c 
4 ſame. | we dic 
Provided alſo, that this act ſhall not extend in any wiſe to the ory 
«prerogative of the moſt reverend father in God the archbiſhop pear 
( Godb. * of Canterbury, or any of his ſucceſſors, of or for calling any requeſt 
pr 3 te perſon or perſons out of the dioceſe where he or they be inha- bt 
to the pro- 6 biting, dwelling, or reſident, for (a) probate of any teſtament : 
bare of wills. © or teſtaments, any thing in this act contained to the contraty- Th 
“ Provided alfo, that this act be not any way hurtful or preſu- pH 
u 


« dicial to the archbiſhop of Tork, nor to his ſucceſſors, of, for, os 
| 6: «© concern- 
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& concerning the probate of teſtaments within his province and 
« juriſdiction, by reaſon of any prerogative; any thing in this 
« act to the contrary notwithſtanding.“ | | 

In the conſtruction of this ſtatute the following opinions have 
been holden, that the archbiſhop of Canterbury cannot cite a per- 
ſon for ſubſtraction of tithes living in Ee into the court of 
arches holden in London, although Hes be within the dioceſe of 
London, and that this ſtatute, like all other acts of parliament, ſhall 
be expounded by the judges of the common law, although they 
relate to ſpiritual perſons and affairs, and that wherever an act of 13 Co. 4, 
parliament prohibits the doing of a thing, any court acting con- 5 Ke. 
trary may be reſtrained by prohibition. 

If a perſon inhabiting within one dioceſe doth ſubſtract and Lev. 96. & 
with-hold his tithes within another dioceſe, a ſuit may be com- om _ 
menced and proſecuted in the court of the biſhop, in whoſe bs | 
dioceſe the tithes are ſo ſubſtracted, and the party ſo ſubſtracting Hard. 427. 


his tithes may be there cited and ſummoned, although inhabiting Winch. Eat. 


. . . * O. A. 
within another dioceſe. Ln Car. 
97. Koll. Kep. 329. Carth. 476. Machin and Moulton, S. P. adjudged, for dioceſe in this ſta- 
tute gnifies juriſdiction, and it is the locality of the lands which gives juriſdiction, although the maxim 


in the Civil law is forum ſequitur reum. 5 Mod. 450. S. C. 2 Saik. 549- pl. 9. S. C. 


$0, a ſuit for a legacy may be in the dioceſe where the will is Vent. 233. 
proved, although the defendant lives in another dioceſe, and the 3 Keb. 61g. 
citing of him out of ſuch dioceſe is not within the ſtatute. 


So, where A., and others, who lived in the dioceſe of Litchfield Salk. 164. 
and Coventry, but occupied lands in the dioceſe of Peterborough, Pl. x. 


e E F > 4 Mod. 211. 
were taxed 1n the pariſh where they occupied lands for the new * a + 


caſting of the bells of the church; and, upon refpſal to pay, a ſuit there ſaid, 
was commenced againſt them in the dioceſe of Peterborough ; it bar e Pro- 


: | R g hibition was 
was holden, that occupying lands made them inhabitants, and that tee 


the citing of them into the dioceſe where the lands lay, and in <aule but a 


reſpeCt to which they were chargeable, was not within the ſtatute z rene 


| : bet charge, and 
alſo, that bells were more than a mere ornament, which the inha- nor like the 


bitants were bound to repair. repairing of 


| ES the church 
which is a real charge upon the land, let the owner live where he wi 


* 


My Lord Coke ſays, that by this ſtatute the archbiſhop is reduced 13 Co. 
to a proper dioceſe, or peculiar juriſdiction, unleſs it be in five Porter 


caſes; as 1/2, In default of the ordinary. 2dly, In caſe of appeal. Roc 


3dly, Or in caſe the ordinary dares not, or will not, convene the (a) Or 
party. 454%, Or if the ordinary be party to the ſuit below. S4, 1 
In caſe (a) of inſtance and requeſt by the ordinary. ke, 
the dioceſe, the court grants a prohibition; but if it appears upon proof that it was upon requ 
uchbiſhop, according to the exception, the prohib tion will be ſtayed. 5 Mod. 71.0 
Latch, 180, The party in alleging tuch requeſt need not ſhew the matter ſpecially, t 
pear to have been of a ſpititual nature, nor that the requeſt was under ſeal. * Cro. Car. 
requeſt may be from a peculiar to the ordinary of the dioceſe. Cro. Car. 162. But wh 
Four court, or from the archdeacon's court immediateiy to the archbiſhop, vide 


dd, CO, 5 Mod: 238, 239. 
: The party who is cited out of his dioceſe muſt move for a 'p 


h bition before ſentence, for by litigating the matter in that ci 
be ſubmits to the juriſdiction. | 85 


170 
Carth. 
35 


Carth. 


345 


34* 
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But if upon the face of the libel it appears that the party is an 
inhabitant at a place out of the dioceſe, there the libel is felo de fe, . 


and in ſuch caſe the ſentence makes no alteration. 
Yet in a caſe where A., in the libel was named of D., in Ham 


hire, which is known to be within the dioceſe of incheſter, was 


2*Rol}, 
Abr. 291. 
Several caſe3 
to this pur- 


OG 


cited into the dioceſe of London, though afhdavits were offered of 


that matter, yet being aitcr ſentence, the court held, that they 
could not take any notice within what dioceſe D. in Hampſhire 
was, for they could not ex icio take notice of the limits of bithop- 
ricks, but they ſhould not take it to be within the proper dioceſe. 

The boundaries of all jurifdictions ſhall be determined in the 
king's temporal courts ; ſo, if the queſtion be, whether in ſuch a 
place there be a peculiar juriſdiction exempt from the ordinary, 


this ſhall be determined by the king's temporal courts; for it would 


be unreaſonable that the archbiſhop, or biſhop, ſhould be judge in 
his own cauſe, and if they take upon them to determine any of 


thoſe matters, a prohibition will be granted, 


(a) The 


Biſho 


p of 


Norwich is 
only put for 


for it 


an example, 


EX» 


endeth to 
the di- 
2s within „ 
realm. 
1ſt. 487. 
As he- 


ſchiſm, 
ach 
. 488. 


in- 
jeit- 


(D) In what Caſes the Eccleſiaſtical Courts are 
allowed to have Juriſdiction. 


T ſtatute 13 E. 1. called the ſtatute of circumſpecte agatir, 
and 9 E. 2. called articuli cleri, are the molt antient, as well 
as the principal ſtatutes, which declare in what caſes the eecleſt- 
aſtical courts ſhall have juriſdiction. | 

The words of the firſt are, „The king to his judges ſendeth 
greeting: uſe yourſelves circumſpectly in all matters concerning 
© the Biſhop of (a) Norwich and his clergy, not puniſhing them if 
they hold plea in court chriſtian, of ſuch things as be (5) merely 
« ſpiritual, that is, to wit, of penance enjoined by prelates for 
deadly fin, as fornication, adultery, and (e) ſuch like, for the 
which, ſometimes corporal penance, and ſometimes (d) pecunt- 
«ary is enjoined, eſpecially if a freeman be convict of ſuch things: 
« alſo, if prelates do puniſh for leaving the church-yard uncloſed, or 
c for that the church is (e) uncovered, or not conveniently decked; 


A 


* 
Lad 


orders, « in which caſes none other penance can be enjoined but pecu- 


&« niary. Lem, If a parſon demand of his pariſhioners oblations or 
„() tithes due or accuſtomed, or if any parſon do ſue againſt 
% another parſon for tithes greater or ſmaller ; ſo that the fourth 
ee part of the value of the benefice be not demanded. Lem, It a 
« parſon demand mortuaries in places where a mortuary as 

ce been uſed to be given. Item, If a prelate of a church, or patron, 
« demand of a parſon a penſion due to him; all ſuch demands 
are to be made in a ſpiritual court, and for laying (g) violent 
ands on a clerk; and in cauſe of defamation it hath been granted 
Iready, that it ſhall be tried in the ſpiritual court, when money 
not demanded ; but a thing done for puniſhment of ſin, an 


>wiſe for breaking an oath, in all caſes afore rehearſed, the 
| 6c ſpiritual 


gulat 


Ii 
LXEC 
pora 
miniſt 
cannot 
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de ſpiritual judge ſhall have power to take knowledge, notwith- 2 

5 + 2 Wir on. which a man 
ſtanding the king's prohibition has 

own uſe, nor to the chancel, which is to be repaired by the parſon. 2 Inſt. 489. (7) For this vide 

title Titles. (g) The ſuit muſt be pro falute anime ; and therefore, if the clerk ſue in the court 


l chriſtian for damages for the battery, he incurs a præmunire, for the ecgleſiaſtical judge ought to proceed 
8 only to cortect the fin. 2 Init. 493 If a clexk bi arreſted by proceſs of law, he cannot for this 
'$ ſue in the eccleſiaſtical court. 2 Init. 492. If a clergvman be only aſſaulted, no remedy is to be 
y had in the ſpiricual court, but in the common law courts. Cro, Eliz. 753. Pryn's caſe. 
t „ . - 
- The ſtatute articul: cleri, or 9 E. 2, enumerates ſeveral caſes in For the ex. 
f which the ſpiritual courts ſhall have juriſdiction; particularly as tr hes 
# to tithes, obventions, oblations, mortyaries, redemption of penance, vide 2 ing. 
2A violent laying of hands on clerks, defamation ; in which caſes the 599 to 63g. 
| king's prohibition ſhall be of no force. TR 
th | Matters teſtamentary, as the granting probate of wills, granting (a) Matters 
by of adminiſtration, Qc., are of ecclefialtical (a)conuſance, and in 2 
of theſe they may proceed according to the eccleſiaſtical law, and the juriſdie- 
their ſentences ſhall be preſumed juſt and agreeable to ſuch law, tion of the 
though (5) contrary to the rule and reaſon of the common law. _ 
the cuſtom of England, and not by the eccleſiaſtical law. Lynwood, 174. Verbo apprebatis, wide 
Saik. 37 Antjently the probate of teſtaments was in the county courts. Lamb. Saxon Laws, 
re 111, Where the biſhop and ſheriff ſat together. Wilkins, 78. Lamb. Saxon Laws, 64. William 
a the Conqueror firft ſeparated the ecclefiaftical from the civil jurigdiftion; yet his charter does not men- 
tion matteig teſtamentary, or the piobate of wills, to be of eecleſiaſtical conuſance, but only ſays, that : 
the crimes that were to be proſecuted pro falute arimng were to be of that conuſance. Selden Eadm. 167. 2 
But afterwaids the ecclefiattical courts obtained a juriſdiction herein, the clergy having perſuaded the | 
ati people that every diſpoſition of the teftator was gratuitous and charitable, and to be diſpoſed of by the x 
00979) executor, for the good of the ſoul of the party deceaſed. Selden Eadm. 168. 9 Co. 38. (5) 4 Co. 29. N 
well [7 C0, 47. — a F f 
cle Although the ſpiritual court hath conuſance of the probate of 5 Co. 33. b. 1 
geh teſtaments, yet if (c) a court- baron hath had probate of wills time pans Y 
= out of mind, and hath always continued that uſage, every will (e) 805 T 8 
F 1 within the precincts thereof muſt be proved there; and if the the cuſtom 3 
em.” ſpititual | h date of any ſack «f London 
5 piritual courts take upon them to grant the probate of any ſuch 9. dee. = 
| pl will, a prohibition lies, | | a > 3 
2 h orphans, and effects of perſons dying in London, belongs to the mayor and aldermen of London; and 3 
or t by if any ſuit be coramenced, or proceedings had in the eccleſiaſtical court, for any matter within ſuch re. by 
ecuni- Zulation, a prohibition lies. 5 Co. 734+ 2 Inſt. 249. 660. March, 107. 4 
things: | „ g ; I 
ed, or If the will is proved in the eceleſiaſtical court, that court has 9 Co. 38. 1 
-cked; executed its authority, and the (d) executors mult ſue in the tem- . 46 : A 
t pecu- poral courts to get in the eſtate of the deceaſed. (d) Am abs 9 
tions ox winiſtrator muſt ſue for the goods of the inteſtate in the temporal courts, for the eccleſiaſtical courts "= 
againſt api the property of goods. 2 Roll. Abr. 287. Say and Harwood; and a prohibition granted 1 
er Buch a ſuit. | j ; 3 
m, If 2 As the eccleſiaſtical courts have now the probate of teſtaments, (0 Raym. 1 
they, as incident to ſuch juriſdiction, have power to determine all 3 3 
patron thoſe matters that are neceſſary to the authenticating of every ſuch Abr. 299. 3 
emands teſtament z_ therefore, (e) if the ſeal of the ordinary appears, it Hard. 131. Wa 
violent cannot be ſuggeſted or given in (5) evidence in the common law LD __ B. 
granted courts, that the will was forged, or that the teſtator was non com- in evidence En 


money bas, or that another perſon was executor; for of theſe they had a that the ſeal 


in, and Proper juriſdiction, and the remedy muſt be by appeal. ö oo] 
ed, the Frcaied, or that there were bona notabilia, becauſe that is not in contradiction to the real ſeal of the | 
ſpirits ” | s courts, 


A 
4 
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courts, but admits the ſeal and avoids it. Lev. 235, 236. Vaugh. 207. Show. 293+ Salk.: 36. pl. x, 
Comb. 185. Skin. 299. pl. 2. Holt, 305. pl. 4. See 3 Vol. 34. 


2 Roll. Abr. Although regularly, where the ſpiritual courts have conuſance of 


. en Sha 
4 the principal, they ſhall have conuſance of the incidents and 


xz Co. 65. acceſſaries; yet if the incident is a matter merely temporal, or if 


Hetley, 87. a temporal matter be pleaded in bar of an eccleſiaſtical demand, 


Inſt. 603 they muſt proceed in the ecclefiaſtical court according to the tem- 
ynwood, . . 2 

174. poral law; otherwiſe they will be prohibited. 

Sid. 161. a ' 

Cro. Eliz. As if payment be pleaded in bar of a legacy, and there be but 


e one witneſs, which the eccleſiaſtical court will not admit, becauſe 


2nd Deſbo- their law requires two witneſſes; there, the temporal courts will 


row adjudg- prohibit them, becauſe it is a matter temporal, that bars the ec- 


ed [iVentr. cleſiaſtical demand. | 
291. S. P. 


Shatter v. Friend, 1 Show. 158. 172. S. P. Comb. 160. S. C. Holt, 752. S. C. 2 Salk. 547. 8. C.] 
3 Mod. 283. S. C. 1 Raym. 220. S. C. cited. Carth. 142. S. C. adjudged But it is nat 
tufficient ground for a prohibition, to ſuggeſt that the ſpiritual court objected to the credibility of a 
witneſs, nor to ſuggeſt that the plaintiff had only one witneſs to prove the fact, unleſs that he allege 


that he offered ſuch proof, and it was refuſed for inſufficiency. Carth. 143, 144. 


a . * . 4 . 1 
Carth. 143· But if there be only one witneſs to prove a nuncupative will, 


er Cur. 


(a) Vet if a 
revocation of 


and the eccleſiaſtical court refuſe the (a) probate thereof, becauſe 
to every ſuch will their law requires two witneſſes, no prohibition 


ſuch a vill lies; becauſe there is no other way of authenticating ſuch will but 
aa bene in the ſpiritual court, and this being the principal matter, they had 
by one wit - conuſance thereof. | 


meſs, and they refuſe the plea for want of ſufficient proof, a prohibition will go, becauſe the revocation 
is a temporal matter. Velv. 92. by three judges againſt two, & wide 2 Roll. Abr. 299. Carth. 
343+ S. C. cited. N 


For this vide If the ſpiritual court admit a will, but yet will not give the pro- 


tit. Execu- 


tors and Ad- 


winiſtrators, 
and there, 
that in cer- 
twain caſes, 


the court of 


bate to the executor becauſe he cannot give ſecurity for a juſt ad- 
miniſtration, the temporal courts will grant a mandamus; for 
though they are to determine whether there be a will or not, yet 
if there be a will, the executor has a temporal right, and they call» 
not put any terms upon him but what are mentioned in the will, 


Chancery will compel executors to give ſecurity, 3 Vol. 7-8. 


Skin. 299, If an executor, after probate, becomes (5) a bankrupt, yet the 

pl. 2+ Sell. ſpiritual court cannot revoke the adminiſtration ; for he is intruſt- 

36. pl. 1. p 72 { 

(5) But if ed by the teſtator who was the proper judge of his fitneſs and ſuf- 
an executor ficiency. 

becomes | 


von comps, the ſpiritual court may commit adminiſtration to another, becauſe that is a natural diſabi- 
kty. Salk. 36. pt. I. , ' 


(e) Hob. But the juriſdiction of the ecclefiaſtical courts is confined to 
— Jac. wills relating to goods and chattels only; and therefore (c if 3 
279. 264, man gives lands to be ſold for the payment of debts, and diſpoſes 
Cro. Car. of the money to ſeveral perſons, that cannot be ſued for inthe 
Ws. eccleſiaſtical courts, but only. in a court of equity ; becauſe that 
Abr. 233, is not a legacy merely of goods and chattels, but it ariſes originally 

| out of lands and tenements. 9 7 
Lev. 179- But if a rent be deviſed out of a term for years, the eccleſiaſli- 
1 cal courts may hold plea thereof; for the term for years being 


5. C. 


only 
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only a chattel, is teſtamentary, and, conſequently, the rent deviſed 
thereout. | | f 


If a man makes a will, and appoints A. and B. his executors, to Petit . 


each of whom he gives five pounds, but makes no diſpoſition of Smith, Ld. 


the reſidue of his eſtate, the eccleſiaſtical courts cannot compel a , pts 
diſtribution of (a) ſuch reſidue, for they have only a juriſdiction to 7. S. C. 
order a diſtribution where the party dies inteſtate. h Comb. 378. 


f S. C. Com. 
Rep. 3. S. C. s Mod. 247. S. C. and a prohibition granted accordingly, (2) Where the courts of 


equity in ſuch caſe conſider the executors as truſtees only, and compel a diſtribution, wide tit. Eæecu- 
ters and Adminiſtrators, and where they have a concurrent juriſdiction with the eccleſiaſtical courts, wide 
Chan, Ca, 200. 2 Chan. Ca. 85, gg. 2 Vent. 363. 2 Vern. 47. 76. Preced. Chan. 546. 


Matrimonial cauſes, as marriage contracts, conſanguinity, di- But for this, 


vorces, alimony, &*., are within the juriſdiction of the ſpiritual ee 


court. 3 . 

Tithes, oblations, mortuaries, and penſions, are of eccleſiaſtical Vide head 
conuſance; but if to a demand of tithes the party pleads a modus % Tubes. 

: . . | ; SES . (5) As if 
decimandi, ſuch cuſtom, like all (5) others, muſt be determined in the church- 
the temporal courts; and if the eccleſiaſtical courts take upon , wardens 
them to determine it, a prohibirion will lie. | - libel agaioft 


not repairing part of the church wall; wherein he ſets forth, that J. S. was ſeiſed of T4 A . 


Ec and that the lords thereof, for the time being, were by cuſtom immemorial bound to repair part of 
the wall ratione tenuræ; if if this cuſtom be denied, a prohibition will be granted, although after ſen- 


tence, for on the face of it, it appears that the ſpiritual court Had not juriſdiction. Carth. 33. Jide 
Carth. 151. ; 


But if A. ſues for ſubſtraction of tithes in the ſpiritual court, and Carth. 30. 
the defendant pleads a verbal compoſition for two years, no pro- Bradthar 

1 . ; . and Swan» 
bibition will be-granted : and where the eccleſiaſtical courts refuſe ton, ad- 
a plea of compoſition for lite or years, there is no remedy but by judged. 
appeal to the arches. | | 8 

The eccleſiaſtical courts have no juriſdiction to hold plea of a 2 Roll. 
matter of record; therefore, if the parſon of a church be outlawed, Abr. 397+ 
and the benefit of the outlawry be granted to J. S., who receives 
the tithes from the pariſhioners, and afterwards the parſon ſus the 
pariſhioners for tithes, who plead the outlawry and the grant to 
J. S., a prohibition lies; for the outlawry is a matter of record, 
of which they have not conuſance. 

The ſpiritual courts cannot hold plea pro reformatione morum, in Lev. 138. 
a cauſe that is criminal and (c) triable at our law; and, therefore, Sd. 217. 
they cannot hold plea pro reformatione morum for a legal perjury; 525 hes 
but for perjury in their own courts they may puniſh, : may depiive 


for a tem- 


=_ crime, Dyer, 293. But not after the crime is pardoned. Hob. Searl's Caſe. Comp. In- 
cumb. 53. — a 


So, if the ſpiritual court proceed againſt a man for writing a Comb. 57. 


N prohibition lies; for this is an offence indictable at com- 
mon law. 


If the goods of a church be ſtolen, it is ſacrilege and robbery, (4) Bro. Ap- 
and the churchwardens ſhall have an (4) appeal of robbery; alſo, bea 31.45. 
le) the offender may be libelled againſt in the ſpiritual court pro 10180415 
lalute anime ke reformatione morum, but not to recover damages. 2 Keb. 23. 
Keb. 743. An action at law lies for a battery on a fpiritual perſon, as alſo a ſuit in 35 Gl 
dart for ir. verence to his character. 6 Mod. f 55. Vide Crs. Elia, 655 | 
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Ok the Eccleſtaſtical Courts. 


(E) How they are to proceed, as to thoſe Matters 
in which they have a Juriſdiction, otherwiſe will 
be controuled by the Temporal Courts. 


My. Sw oak 1 


= 4 Co. 29. a PHE eccleſiaſtical juriſdiction is derived from the common law, 
. 7 Co. 42. b. but the form of the proceedings, and the coercive power ex- 
"8 Roll. Abr. 0 . , . : | 
5 $50: erciſed in the eccleſiaſtical courts, is after the form of the canon 
*j 2 Roll. Abr. or civil law; and, therefore, the judges of the common law will a 
4 29%, 299+ give credit to their proceedings and ſentences, in matters in which h 
al they have a juriſdiction, and believe them conſonant to the law of a1 
vx the holy church, although againſt the reaſon of the common law; 
74 and if there be a gravamen it mult be redreſſed by appeal. 
A Skin. 27. They may cite the members of a corporation by their chriſtian L 
. pl. 3. 28. names and names of baptiſm, for a duty due from them in their 
= corporate capacity, as a rate for not repairing a church; for they 
i. have no diftringas as at common law, by which they may take their 
I lands or goods, and therefore muſt proceed againſt them in their 
4 natural capacity. 
5 5 Mod. 449. A citation may be ſerved on a Sunday, or, according to the 
= amy cuſtom of the eccleſiaſtical court, it may be fixed to the church- 
"0 706. Pr door on a Sunday; and this ſhall not be faid to be reſtrained by 
1 12 Mod. 255. the 29 Car. 2. cap, 7. which prohibits the ſerving of any proceſs 
9 [Fideinfre, whatſoever upon a Sunday, except in caſes of treaſon, felony, or 
1 3 vol. 476.] breach of the | | ? 1 
W peace. 
= For the pro- By the 13 Car. 2. cap. 12. it is enacted, “That it ſhall not be tire 
4 i fore c lawful for any archbithop, biſhop, vicar general, chancellor, com- Ec. 
= this fatute, *© miſſary, or any other ſpiritual or eceleſiaſtical judge, officer or juril 
A il wide Cro. © miniſter, or any other perſon, having or exerciſing ſpiritual or fully 
bw er pot © eccleſiaſtical juriſdiction, to tender or adminiſter, unto any per- of thi 
4 . ſon whatſoever, the oath uſually called the oath ex offic a. 
| 291. on whatſoever, the oath uſually called the oath ex officio, or any author 
1 ; 1 755. © other oath, whereby ſuch perſon, to whom the ſame is tendred ters pa 
4 i 8 « or adminiſtred, may be charged or compelled to confeſs, ot king's 
4 Jones, 257, © accuſe, or to purge him or herſelf, of any criminal matter or * 8 
8 | And for the “ thing, whereby he or ſhe may be liable to any cenſure or pu- the jur 
1 denſtroctien 4c niſhment.“ ; | | 3 
y of this fta- | | Ge 7 
= tute wide Sid. 232. Mod, 135. 10 Mod. 349. Ld. Raym. 263. 468. 2 Ld. Raym. 767. 2 Mod. 
5g 118. Vent. 41. | 
: 2 Roll. If a man is proceeded againſt in the ſpiritual court for defama- 
4 e tion, and the libel charges that he ſpoke ſuch and ſuch words, aut 
= nth. in effeftu conſimilia, although a declaration at law, in this form, 
b would be naught for incertainty; yet the libel is good, being ac- 
* | cording to the courſe of the ecclefiaſtical court. N 
14 2 Roll, If one ſues in the ſpiritual court for a legacy, and the executor 
| — Say (a) pleads that he hath not aſſets beyond the debts due from the 
# 


where an teſtator, and the plea (5) is refuſed, a prohibition lies. 


executor pleaded plenement adminiſter, and the plea was refuſed, a prohibition was moved for, but denied 
being a matter of eccleſiaſtical conuſance. Sid. 274. Keb. 939. Saunderſon's Caſe, & wide No) 77 
Latch. 114+ Golſb. 4+ (5) That there mult be an aftidavic of ſuch refuſal, Skin. 20, pb 3% 
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Ok the Court of Admiralty. 17; 


If che ſpiritual court refuſes to give a copy of the libel, a pro- Vent. 252. 
hibition will be granted gucnſque; but there muſt be an affidavit 6 Mod. 308. 
that ſuch copy was demanded and refuſed. ; 

The eccleſiaſtical court can (a) neither fine, impriſon, nor amerce; 11 Co. 44. a. 
for their juriſdiction being founded on the canon or civil law, 2 324. 

: X | | oy, 17. . 
their proceedings are only by eccleſiaſtical cenſures. (a) T 


have but two ſorts of puniſhment, penance and coſts, which firſt may be commuted or diſpenſed with 
for money. 5 Mod. 70. : | | 


If a man be ſued in the eccleſiaſtical court, and the judge take 2 Roll. Abr. 
an obligation from him that he will perform the fentence, a pro- 302. 
hibition lies; for if it be in a matter within his juriſdiction, there 
are lawful means of compelling him to perform the ſentence. + 


E 
ab 
, 4e, 4. 
., 


HE court of Admiralty is a court for all maritime cauſes or 4 Taft. ff. 


matters ariſing upon the high ſea, and its juriſdiction is de- (2) Inſt. 
tired from the king, who (6) protects his ſubjects from pirates, (c) Molloy, 


c., and who has (c) a dominion over all the Britiſb ſeas ; this 66. Selden's 


juriſdiction he exerciſes by the (d) lord high admiral, or thoſe law- — 
fully deputed for that purpoſe. . theantiquity 
of this high officer, wide Co. Lit. 260. 12 Co. 80. And for antient records relating to bi juriſdiction, 
vide 4 Inſt. 142. By the 2 W. & M. Sell. 2. c. 2. commiſſioners of the admiralty have the like 
authority and juriſdiction as the lord high admiral. — By the 2 H. 5. tat. 1. c. 6. the king by let- 
ters patent may appoint in every port a conſervator of a truce, worth 40 J. per ann. in land; who by the 
king's patent, and the admiral's commiſſion, ſhall inquire of offences againſt truce and ſafe conduct, 
Ec, as the admirals have done, &c. ſaving the determination of the death of a man, and the execu- 
tion thereupon, to the admiral. The lord warden of the cingue ports is alſo admiral there, and hath 
tae juriſdiction of the Admiralty exempt from the admiralty of England. 4 Inſt. 223. 2 Jones, 66, 
b7.—which juriſdiction is ſaved to him by ſeveral acts of parliament, as 2 H. 5. ſtat. 1. c. 6. 27 Hf. 8. 
b. 4. 28 H. 8. c.1 8 Elia. c. 5 11 & 12 W. 3. Co 7. Vide, ee. 


[The juriſdiction of the admiralty is twofold, and holden be- Dougl. 
fore diſtinct tribunals : the one, is the ordinary court for decid- 673-4 
ng in controverſies relating to contracts made at ſea, and is called 
the inſtance court: the other determines the right to maritime 
eing ac captures and ſeizures, and is called the prize court. The juriſ- 

ittion in both caſes is exerciſed by the ſame perſon : he is ap- 

xecutor pointed judge of the admiralty by a commiſſion under the great 
om the al, which enumerates particularly, as well as generally, every 
a object of his juriſdiction, but makes no mention of prize. To 

but 27 conſtitute ht authority, or to call it forth, in every war, a com- 
e New miſſion under the great ſeal iſſues to the lord high admiral, to will 
i ud require the court of admiralty, and the lieutenant and judge 


13 


15 form, 
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176 Ok the Court of Admiralty, 
of the ſaid court, his ſurrogate or ſurrogates, and they are thereby 
authoriſed and required, to proceed upon all and all manner of 
captures, ſeizures, prizes, and repriſals of all ſhips and goods, that 
are, or ſhall be taken; and to hear and determine, according to 
the courſe of the admiralty, and the law of nations. And a war- 


rant iſſues to the judge accordingly.) | 
For the better bringing together the ſeveral caſes and reſolu- 


tions that have been in the temporal courts, relating to the juriſ- 
diction of the court of admiralty, I ſhall conſider, 


(A) To what Places the Juriſdiction of the Admiralty 
is confined. 


(B) To what Things its JuriſdiQion extends: And 
herein of ſuch Matters as ariſe, partly on Sea, and 


partly on Land. 
(C) To what Contracts its Juriſdiction extends; 
And herein of Contracts made on the Sea. 
(D) To what Crimes and Offences its Juriſdiction 
extends. 3 = 
(E) By what Law it proceeds; and the Form of 
ſuch Proceedings. 6 


> co ee AAA aan ·*—³ĩ | | cc 


(A) To what Places the Juriſdiction of the Admiralty 
| is confined. | 


(a) As 4Inkt. IL is laid down as a general rule in our common law books, that fag 
$7> 122 I the admiral's juriſdiction is confined to matters ariſing on the Xe, 
Ke. 8 79. (a) high ſeas only, and that he cannot take conuſance of con- 
Moor, 122. tracts, c. made or done in any river, haven, or creek, within B 
— — 161. any county; and that all matters ariſing within theſe are triable ate 
a Sid. $1, by the common law. 8 5 tl 
Hob.-79, 212. 13 Co. 52. 2 Brownl. 10. 37. 2 Bulſt. 322. Roll. Rep. 133. But our books ſeen U 
not to be agreed hat ſhall be counted altum mare, or the high ſea; by ſome, it is no part of the fes « 21 
where one may ſee what is done on the other fide of the water. 4 loſt. 140, 141. 12 Co. 80. Moos « th 
$92.—That what is within the body of the county is no part of the ſea. 4 Inft. 140, —— That the , 
admiralty court cannot hold plea of a thing done upon the river Thames, becauſe within the body af Ath, 
the county. Roll. Abr. 531. Owen, 122. 2 Brownl. 37. S. C. adjudged. Leon, 106. Moor, 10 8 8 
2 Roll. Rep. 413. S. P. adjudged. Nor of a matter ariſing at Limehouſe. Cro. Jac. 514. 2? on = Coz 
Rep. 49. Moor, $91. S. P. adjudged. - But by Owen, 123. ſuch place as is covered with fat = In 
water is altum mare. And Roll. Rep. 250. By Coke, the admiralty.court hath conuſance of à m b 
ter done in a ſhip, riding in a port that is not within the body of a county. But it ſeems agreed, C hy 4 t 
though in a libel in the court of Admiralty the fact is laid to be done ſuper altum mare; yet it ma Le? 
ſurmiſed that it was done in corpore com., &c. and thereupon a prohibition will be granted, for the fur J Lev. 
miſe is traverſable. Moor, 891. pl. 1255. Latch. 11. a [T 


But 


Ok the Court of Admiralty. _ 177 
But it hath been reſolved, That between the high and low wa- 5 Co. 107. 
ter mark, the common law and admiralty have imperium diviſum, ues 
ſcilicet, the one when it is not, and the other when it is covered 9 


with water; and that (a) the ſoil upon which the ſea flows and And. 89. 


reflows, may be parcel of a manor. 3 Dy 18 
(If a man's lands lie to the ſea, if they are increaſed by inſenſible degrees, they belong to the ſoil 


adjoining ; but if the ſea leaves any ſhore by a ſudden falling off of the water, then ſuch dereli& lands 
belong to the king. Dyer, 326. 2 Roll. Abr. 170. If a river, as far as there is a flux of the ſea, 
leaves its channel, it belongs to the king; for the Engliſh ſea and channels belong to the king, and he 
hath the property in the ſoil, having never diſtributed them out among his ſubjects. 2 Roll. Abr 170. 
But if a river, in which there is no tide, ſhould leave its bed, it belongs to the owners on both ſides ; 
ſor they have, in that caſe, tne property in the ſoil, being no original part or appendix to the ſea, but 
diſtributed out as other lands. 2 Roll. Abr. 170. —— If the ſea overflow my land for forty years, and © 


after re flow, yet I ſhall have my land again; for the act of nature cannot alter the property. 2 Roll. 
Abr. 1168. 


ICC ers. IE of 


nd By the 13 K. 2. cap. 5. Upon complaint of incroachments made For the con- 

nd by the admirals and their deputies, it is enacted, „That the ad- ia on 
« mirals and their deputies ſhall (5) meddle with nothing done vide 3 Bulk. 

5 « within the realm, but only with things done upon the ſea.” 5 


muſt be intended of holding pleas, and not of awarding execution; for, notwithſtanding this ſtatute, 
the judge of the Admiralty may do execution in the body of the county. 13 Co. 52. | f 


non By the 15 R. 2. cap. 3. upon the like complaint, it is declared, (e) By the 
That all contracts, pleas, and quarrels, and other things done vs of 
- of within the bodies of counties by land or water, and of wreck, in Cre. Car. 


the admiral ſhall have no conuſance, but they ſhall be tried, 297., by the 
* &c. by the law of the land; but (c) of the death of a man, —_— this 
; ay 5 t A l atute he 
and of mayhem done in great ſhips, being in the main ſtream may redreſs 
« of great rivers beneath the (d) bridges near the ſea, and in no all annoy- 
other place of the ſame river, the admiral ſhall have conu- U and 


5 in obſtructions 
« ſancez and alſo to arreſt ſhips in great flotes, for the great in thoſe ri- 


voyages of the king and the realm, ſaving to the king his for- vers, which 
« feitures 3 and he ſhall have juriſdiction in ſuch fleets during ee 
« ſuch voyages only, ſaving to lords, &c. their liberties,” 


navigation, 
: | and may try 
eontratts and injuries done there which concern navigation at ſea; but A:; (4) In Owen, 122. it is 
laid per Cur., That the tranſlator miſtook bridges for points, as the land's end. {'The words in the a& 


we, © paraval les pountxæ. In the old abridgment it is portis: in the Nova Statuts it is pointx.] 


By the 2 H. 4. cap. 11. reciting the 13 R. 2. cap. 13. it is en- (e) The ac- 
ated, © That he that (e) finds himſelf aggrieved (4) againſt ne yk 
© the form of the ſtatute, ſhall have his action by writ grounded o SE | 
* upon the caſe againſt (g) him that ſo purſues in the Admiralty, owner, for 
and recover his double damages againſt him, and he ſhall incur itisground- 


© the pain of 10/. if he be attainted.” 5 
Cath. 29 5. [ Ca. temp. Hard w. 271. 2 Str. 1075. ] (JF) If upon petition to the judge of the Ad- 
miralty, à ſhip is ſtopped in the harbour till caution given not to trade within the limits of the Eaſt In- 
d Company, this is a proſecution within the ſtatute, though there is no formal plaintiff or defendant 
ud in many caſes the ſuits there. are againſt the ſhip itſelf, Carth. 294. Skin. 361. pl. 3. 4 Mod. 
176. Salk. 31. pl. 1. 3 Lev. 353. 8. C. between Child and Sands. (g) Though the proſecution 
be by the command of the king, and in the narne of his proctor, yet if it was upon the ſalicitation: 
= by the procuration of the parties, and they pay the fees, they purſue within the intention of tue act. 

© 353s | 


The above ſtatutes, it hath been ſolemnly determined, are in- Lindo v. 


tended to check the uſurpations of the Laſlance court only, and ©2957 
Ver. II. P N of 1s do Dougl. 6 T5. 
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178 Pk the Court of Admiralty.” 
do not at all relate to the Prize court: for the juriſdiction in 
caſes of prize does not depend on the locality, but the nature of 


the queſtion, which is not governed by the rules of the common 


law, but by the jus belli. Hence, the prize court have excluſive 
cognizance of all captures made at land by the aſſiſtance of a 


flect.] 


(B) To what Things its Juriſdiction extends: And 
berein of ſuch Matters as ariſe partly on Sea, and 
partly on Land. | 88 5 


5 Co. 109. THE Admiralty court has juriſdiction, where a ſhip founders, 
2 Inſt. 167- 1 or is ſplit at ſea, over the goods which become (a) flotſam, 


I ſt. 1 2 % E 
Palm. 96. Jetſam, or ligbam; and a ſuit for theſe muſt be in that court; but 


Sid. 178. for goods wrecked they (5) muſt be claimed by action at common 
Roll. Abr. law | 

531. : | 

(a) There are four ſorts of ſhipwrecked goods, wiz. flutſam, jetſam, ligam, and wreck. Flotſam is when 
the ſhip is (pl:t, and the goods float upon the water between high and lo water mark; 7-t/am is when the 
ſhip is in danger to be drowned, and for ſaving the ſhip the goods are caſt into the fea ; ligam, lagan, or 
Iigan, is when the heavy goods are caſt into the ſea with a huoy, that the mariners may know where to 
retake them; <vreck is, where goods ſhipwrecked are caſt upon the land; theſe, when all the crew are 
drowned, belong to the king, or the lord of the manor, to whom, it 5s preſumed, the king has granted 
them; but by Weſtm. 1. c. 4., if a dog or cat (which are put for inſtances) eſcape alive, the right 
owner fthall have them again, jt he claim them within a year and a day after the ſeizure. 2 Inſt. 167. 
5 Co 106. Bract lib. 3. f. 120. Molloy, 237. See the ſtat. 12 Ann. flat. 2. c. 18. and 26 Geo. 2. 
c. 19. (6) By the expreis words of 15 R. 2., they have no conuſance of goods wrecked. | 


Sid. 178. And although the Admiralty court has juriſdiction of flotſam, 

Reb. 657- Ec. and ſhall determine what it is by the rules of the civil law, 
yet that muſt be underſtood where the thing is /uper altum mare; 
and, therefore, if a ſhip, which becomes fotſam and derelict, 
comes into the body of a county, they have no juriſdiction. 

2 Mod. 294 80, if flotſam comes to land, and is taken by one that hath no 
title, an action lies at common law, and no proceedings ſhall be 
thereon in the Admiralty z for it need not be condemned as 4 

rize. | 

4 Inf. 148. 8 At (e) common law, none but the king only could erect bea - 

Cane cons, light-houſes, and ſea-marks; but of later times, by letters 

the matter. patents granted to the lord admiral, he hath power to erect (4) 


wardens, beacons, ſea-marks, and ſigns for the ſea. 


aſſiſtants of ö | 
the Trinity Houſe at Deptford Strond, had power given them to erect beacons, marks, and ſigns for the 


ſea, Sc. wide 4 Inſt. 140. (d) A ſuit for the profits of the beaconage of a rock in the ſea, near 


in Corowall, may be in the court of Admiralty. Croſs and Diggs, Sid. 158. adjudged ; and it was ſald, 


as the profits of the beacons belong to the admiral, fo the ſuit for them ought to be in his court, though 
the rock be the freehold of another, and part of his inheiitance. | 


Vent. 173, If the original cauſe ariſes upon the ſea, and other matters hap- 
2 Lev. 25- pen upon the land depending thereupon, yet the trial ſhall be in 
Sid. 320. . 

the court of Admiralty. X 
Roll. Abr. As, if a man takes a thing upon the ſea and brings it to the 
352 _ land, and afterwards carries it away, the ſuit for this ſhall be in 
1 les, the Admiralty court, for this is a continued act. 


12 C. oy. 


12 Mod. 135. Like point. 
35 So, 


Ot the Court of Admiralty, 
So, if goods are taken piratically out of a ſhip, and afterwards 
ſold upon land, a ſuit may be commenced in this caſe in the Ad- 


miralty court, againſt the vendee. RX 


unleſs he fale had been in 4 market overt : But vide Hob. 78. Roll. Abr. 531, 532» 
ſuch caſe the party may have an action of trover and converſion at common law. 


So, if a ſhip be taken by pirates and carried to Tunit, and 
there ſold, it being originally within the juriſdiction of the ad- 
miral, it ſo continues, notwichſtanding the ſale afterwards upon 
the land. | | ER 

But if the owner of a ſhip ſends her to the Indies to merchan- 
dize, and the crew commit -piracy, by which, according to the 
admiral law, the ſhip becomes. forfeited, and the admiral ſeiſes 
her accordingly, if afterwards the owner takes the ſails: and tack- 
ling out of the ſhip, lying infra corpus com., no ſuit for this can 
be in the Admiralty court; for the admiral hath his remedy by 
action at common law. | A 


of the Admiralty court for a matter arifing within their juriſdiftion, and the be reſcued 
land, the cognigance of the refcue belongs to the Admiralty juriſdiction. 
Raym. 446. Per Holt, C. 1J. J 


If a ſuit be in the Admiralty court for making a lighter for the 
carriage of mud, or the like, within the body of the county upon 
the Thames, and not for navigation, a prohibition lies. 

If a ſhip is taken by pirates upon the ſea, and the maſter to re- 
deem the ſhip contracts with the pirates to pay them 50/7. and 
pawns his perfon for it, and the pirates carry him to the iſle of 8. 
and there he pays it with money borrowed, and gives bond for 
tie money, he may fue in the Admiralty for the 500. becauſe the 
original cauſe aroſe upon the ſea, and what followed was but ac- 
ceſſary and conſequential, | | 

If there be wars with the Dutch, and one having letters of 
marque take an Offender for a Dutch ſhip, and bring it into an 
baren, and libel againſt it to have it condemned as a prize, but 
ſentence be given that it was no prize; the Offender may libel in 
the Admiralty againſt the captain, for the damage the ſhip re- 
ceived while it lay in the port; for the original taking being at 
ſea, the bringing it into the port, in order to have it condemned, 
is but a conſequence thereof. 

If an Engliſh ſhip takes a French ſhip richly laden, the French 

ing in enmity with us, and ſuch ſhip is libelled againſt, and af- 
ter due notice on the Exchange, &c. declared a (a) lawful prize, 
the king's proctor may exhibit a libel in the Admiralty court, to 
compel the taker (who ſent the ſhip to Barbadbes, and converted 
the lading to his own uſe) to anſwer the value of the prize to the 
king ; although it was objected, that by the firſt ſentence the pro- 
perty was veſted in the king, and that this ſecond libel was in na- 


re of an action of trover, of which the court of Admiralty can- 
not hold plea. RENT. | 


V not ulable at common law, 


179 
March, 110. 
Cro. Elia. 
685. S. P. 
adjudged; 
And that in 


Vent. 308. 


Roll. Abr. 
532. Roll. 
Rep. 28 8. 
S. C. ad- 
judged. 

3 Built. 148. 
[But if a 
ſhip be ar- 
reſted by 
proceſs out 
afterwards at 


Kigden v. Hedges, 1 Ld. 


Roll. Abr. 
533» 


Hard. 184, 
Spark and 
Stafford, 
adjudged. 


Lev. 243. 
Turner and 
Neal, Sid. 
367, S. C. 
adjudged, 


Carth, . 
Rex v. ve 
Broom, Ld. 
Raym. 271. 
adjudged; 
being fully 
debated; 
and that the 
ſecond libel 
was but a 
continuance 
of the firſt 
ſuit, and 

a charge 


_ upon the firſt ſentence by way of execution thereof. Salk. 32. pl. 3. 8. C. & wide Carth. 

"3: (a) That prize or no prize is a matter altogether appropriated to the juriſdiction of the Admiralty, 

vide Carth. 475, 476. [And that court having excluſive juriſdiction 
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180 Ok the Court of Admiralty, 

over all queſtions of prize; hath the fame juriſdiction over all matters that are conſequential to ity 
Le Caux v. Eden, Doug. 504. Cc. Lindo v. Rodney, id. 591, n. 1. Livingſtone v. M“ Kenzie, 3 Term 
Rep. 332. Smart v. Wolff, id. 323. or ariſe incidentally in the conſtruction of acts of parliatnent or 


proclarnations, Home v. Earl of Camden, 1 H. BI 476. contr. but reverſed in K. B. 4 Term Rep. 
382. and that reverſal affirmed in parliament. Printed Caſes of the Lords, June zad 179 $+] 


(C) To what Contracts its Juriſdiction extends: 
And herein of Contracts made on Sea. | 


A4 Inft. 134. THE court of Admiralty hath no juriſdicton as to contracts 
139: * made at (a) land, whether ſuch contract be made here or in 
e e foreign parts. 


(a) If a contract be made upon the fea, which is afterwards ſealed upon the land the court of Admiralty 
cannot hold plea thereof, Hob. 79. 212. h : 


Latch. 11. f a ſhip lying at anchor wants victuals, and ſends to land to 
per Pod. F. S. to bring victuals, and ſo the contract is made in the ſhip, 

the Admiralty ſhall! have conuſance; /ects, if the contract is 

| made entirely at land, and the victuals after ſent to the ſhip. 

Hob. 12. If a contract or obligation be made upon the ſea, yet if it be 
eee not for a marine cauſe, . ne ſuit upon this contract or obligation 
Roll. Abr. {hall be at common law; and not in the Admiralty court; for if 
532. S. C. a man makes an obligation for the ſecurity of à debt growing 

before upon the land, or if he makes a promiſe to pay it, this 

cannot be ſucd in the court of Admiralty, but at common 


law. | 
Rolk. Abr. If a man contracts with me in London, in conſideration of 
325: 100 J. to tranſport certain commodities into Turkey, if he does 
4 Inſt. 139. 


not perform it, I cannot ſue him in the court of Admiralty, 
becauſe the contract was here, and nothing done upon the ſea. 
Roll. Abr. If a charter- party be made in England, to do certain things in 


Um EEG ſeveral places upon the ſea, though no act is to be done in Eng- 
486. 8. 6 land, but all upon the ſea, yet no ſuit can be in the Admiralty 


4 Inſt. 1345. court for the non- performance of the agreement; for the contract 


1 is the original, (5) without which no cauſe of ſuit can be, and this 
(5) Both the contract is out of their juriſdiction; and where part is triable by 


contro ct and the common law, and part by the admiral law, the common law 
breach muſt ſhall be preferred. 
concur to 

make the cauſe of ſuit, which is entire; therefore, Cc. Hob. 212. 


Roll. Abr. In caſes of neceſſity, the maſter may hypothecate or pledge the 


Bo ſhip or goods, and (e) ſuch contract is cognizable in the Admi- 
Moor, 918. ralty court. | 

(c) That ſuch hypothecation is allowed, becauſe no other remedy at common law; but where A. con- 
tracted with B. for a cable, which he delivered at Ratcliffe upon Thames, and B. ſued in the Admi- 
ralty, a prohibition was granted; though it was infitted, that the want of the cable was occaſioned by 
the ſtreſs of weather at ſea ; for here the contract was at land, aud a remedy for the breach at comme 
law; but had the hypothecation been at Rotterdam, or in any other foreign part, the remedy had been 
proper in the Admiralty court. Salk. 34. [An hy pothecation bond given in the courſe of a voyage, 
though it be executed on land, and under ſeal, is cognizable in the Admiralty court. Menetone V. 
Gibbons, 3 Term Rep. 267. Johnſon v. Shippen, 2 Ld. Raym. 982. 1 Salk. 35. S. C. 6 Mod. 79. 


Winch. 3. The mariners may ſue in the Admiralty court for their wages, 


8 although the hiring was by the maſter on land; and 4 100 


hd vs D 


enetone v. 
Mod. 79) 


wages» / 
is 18 
jowed 


: = 
% 


Ok the Court of Admiralty,” 181 


lowed of in favour of navigation, for here they may all join in 343. 


the ſame libel : alſo, by the admiral law they have remedy againſt l 
the ſhip and owners, as well as againſt the maſter; and it would Saif. 33. 
be a great diſcouragement to ſeafaring men, to oblige them to pl. 4. 
bring ſeparate actions, and thoſe againſt a maſter, who may hap- 79; Tame 
pen to be inſolvent. ' 4 | Ck 
2 Ld. Raym. 1044, 12 Mod. 405. [In the cafe above referred to in Salk. 33. p. 4. Lord Holt is 
made to ſay, that it was by mere indulgence that mariners were permitted to ſue in the Admiralty for 
their wages: that It is againit the ſtatute of” 1 5R. 2. <xpreſsly, but that communis error facit jus. But 
the ſtat. 4 Ann. c. 16. H 17. puts ſuits for ſ:amens* wages very clearly, though by implication, upon 
a i:gil footing, for the words of that ſection ale, „That ail ſuits and actions in the court of Admiralty 


for ſeamens“ wages, ſhall be commenced and ſued within fix years next after the cauſe of ſuch ſuits 
« or actions ſhall accrue,” ] | 


90, ot the other officers under the maſter, as the (a) mate, (a)Salk. 33. 
(5) purſer, boatſwain, S. for though they contract with the pl5' 
maſter, yet it is on the credit of the ſhip, S-. 223 
N. B. 160. 12 Mod. 440. (e) Raym. 3. 2 Stra. 858. 2 Barnard. K. B. 297. So, a carpenter, 
$14. 707. 2 Vent. 181. Salk, 33. pl. 5. Mod. 93. 


50, a ſhipwright may ſue in the Admiralty court for the (e) Ron. 

X | *1 1. . - . 5 wh Abr. o 

( ) building of a ſhip (d) for navigation upon the ſea. For 18237. | 
ing a ſhip. Cro. Car. 296. (4) If a contract be with ſeamen to go on a voyage, and they, in order 

thezeunto, work in a harbour, and after, the voyage is intercepted through the owner's fault, as, if the 

u p be arreſted for his debt, &c. ; the jeamen thall ſue for their wages for the work done in the harbour, 

in purſuance of the contract to go on a voyage, in the Admiralty, as much as if they had gone the voy- 

age ; ſecas, if the retainer of them had been only to do the work in the harbour. 6 Mod. 238. 2 Ld, 

Ray m. 1044. [2 Wilf. 264.] | 


But if there be any ſpecial agreement, by which the mariners $alk. 3r. 
are to receive their wages in any other manner than is uſual z or pl. 1. Opy 
if the agreement is under ſeal, the mariners cannot ſue in the _ 10 
Admiralty court. a pion ** bs 


Nicholas, Stra. 405. Day v. Searle, 2 Stra. 968. How v. Nappier, 4 Burr. 19.1 


Nor can the maſter ſue in the Admiralty court; for his contract 4 Int, 41. 
is on the credit of the owners, and not like that of the mariners, Raum 3. 
© . + 7 ” : 5 Salk. 23 

which is on the credit of the ſhip. pl. 4. Ld. 


e 576. [Com. Rep. 74+] Carth. 518. S. P. although the owner was beyond ſea, and the ſhip 
y cre, , f 4 


If a contract is made at Malaga, concerning the lading of a Vent. 32. 
ſip, and for breach thereof upon the ſea, viz. that he would not Juraco and 
receive forty butts of wine into the ſhip, according to agreement, 820.4 . 
there is a libel in a foreign Admiralty, and ſentence that the wine Lev. 267. 
ſhall be received into the ſhip, which is refuſed; yet there can be C 
no ſuit in the Admiralty here, reciting the former ſentence, and 
charging the defendant with a breach thereof; for though one 
may libel here upon a ſentence in a foreign Admiralty, for the ex- 
ecution of it, yet there being no complete ſentence in the fo- 
reign Admiralty, but an award only, that the wine ſhould be re- 
ceived ; this ſuit for breach thereof is in nature of an original 
ſuit, which ought not to be, though the breach was at ſea, be- 
cauſe upon a contract made at land. „ 1 

If there are ſeveral partners of a ſhip, and the major part of Carth. 26. 


them are for ſending her a 9 to ſea, to which the reſt diſa · — 
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judged, and 
prohibition 
to ſuch a ſuit 
granted, 
though after 
ſentence and 
appeal to the 
delegates; 
& per Holt, 


the part- 


owners, who 
are the ma- 
Jor part, ate 
not without 
remedy in 
ſuch caſe; 
for a ſpecial 
action on 
the caſe may 


- 


Ot the Court of Admiralty, 


gree z whereupon, according to the common uſage in ſuch caſes, 
the greater number ſuggeſt in the Admiralty court, the diſagree- 
ment of their partners ; and then, according to their uſage there, 
they order certain perſons to appraiſe the ſhip, who accordingly 
ſet a value thereon; and then the major part, who agreed to the 
voyage, enter into a recognizance, wherein they bind themſelves | 
jointly and ſeverally to the diſagreeing parties, in a ſura propor- | 
tionable to their ſhares, according to the value ſet by the ap- | 
praiſers, to ſecure the ſhares in the ſhip of thoſe who diſagree to þ 
the voyage, againſt all adventures; there can be no ſuit on this 
agreement or ſtipulation in the admiralty court; for the con- : 
tract was made on land, and therefore the temporal courts muſt t 
have conuſance of it. : I t 
60 


be framed at the common law. Hard. 473. S. P., but no reſolution. 6 Mod. 162. 


S. P., but no reſolution. [The whole doctrine heie advanced hath been over-ruled, and the right of 
the Admiralty court to compel ſecurity in ſuch caſe as weli for the freight, as for the value of the re- 
ſpeQive ſhares in the ſhip, in the event of her being loſt, and to do execution upon it, hath been recog- 


the admiral 


nized in ſeveral ſublequent caſes. Dimmock v. Chandler, Fitzg. 197. 2 Str, 890. S. C. 1 Bar- of 
nardiſt. 415. S. C. Lambert v. Achetice, 1 Ld. Raym. 224. Blacker v. Anlley, id. 235. De Grove 
v. Hedges, 2 Ld, Raym. 1235. Ouſton v. Hebden, 1 WII 101. Such right had indeed been allowed 0 
in preceding caſes. Anon. 2 Ch. Ca. 36. Shelly v. Winton, 1 Vein. 297. Anon. Skin. 230.] of 
| by 
| 21 
(D) To what Crimes and Offences its Juriſdiction be 
| extends, | ag 
| rec 
See 2 H. H. N the 28 H. 8. cap. 15. it is enacted, „ That all felonies and 9 
= 3 ee robberies, c. upon the ſea, or in any haven, river, creek, . 
P. C. e. 25. Or place, where the admiral] or admirals have, or (a) pretend to K 
$43 How © have power, authority, or juriſdiction, ſhall be inquired, tried, ry 
Piraey, and sc heard, determined, and judged in ſuch ſhires and places in the a 
oenees 4 “ realm as ſhall be limited by the king iſh i ce 
comanined realm as ſhall be limited by the king's commiſhon or commi 
on the ſea, © fjons to be directed for the ſame, in like form and condition as * 
22 & as if any ſuch offence or offences had been committed or done ; 1 
this ſtatute, in or upon the land; and ſuch commiſſions ſhall be had under oy 
wide 4AM. © the king's great ſeal, directed to the admiral or admirals, or to Pac 
wh 288 & his or their lieutenant, deputy or deputies, and to three or four to 2 
1 H. P. © ſuch other ſubſtantial perſons as ſhall be named or appointed by A 
C. 77. & the lord (5) chancellor of England for the time being, from ne & 
TO e time to time, and as oft as need ſhall require, to hear and de- 15 n 
muſt be in- termine ſuch offences after the (c) common courſe of the laws ay 
nm ys & of this land, uſed for felonies and robberies, &'c. done and ad { 
3 „ committed upon the land within this realm : And it is further 
and low wa- ** enacted, That if any perſon or perſons happen to be indicted [B 
— 0 0 4 * for any ſuch offence done, or hereafter to be done upon the durin 
bs diviſum © ſeas, or in any other place, above limited, that then ſuch or- termi; 
in perium at © der, proceſs, judgment, and execution ſhall be uſed, had, done, the h 
__ te and made to and againſt every ſuch perſon and perſons ſo be- land, 
3 Ink. x13, ing indicted, as againſt felons, &'c. for any felony, Sc. upon any c 
But if done the land, by the laws of the land is accuſtomed ; and ſuch as. ences 
er & ſhall be convict of any ſuch offence, by verdict, confeſſion, or oath t. 
haven where “ proceſs, by authority of any ſuch commiſſion, ſhall have and, ende 


6 ſuffer 


and ſhall be excluded from their clergy. 


Ok the Court of Admiralty. = 
« ſuffer ſuch pains of death, loſſes of lands, goods, and chattels, -hath noju- 
© as if they had been attainted and convicted of ſuch offence tiſdiäion, 
| the commiſ- 
« done upon the land; and alſo, that they ſhall be excluded from goners can- 
« the benefit of the clergy.” not medi 
| with it, 
Owen, 122. Moor, 756, Roll. Rep. 175. H. P. C. 77. (5) Hob. 146. (e) Yet it till remains 
an offence of a ſpecial nature; and theiefore the indictment mutt allege the fact to be done upon the ſea, 
and muſt have both the words felonicè and piratice ; and no offence is puniſhable by virtue of this act as 
piracy, which would not have been felony if done on land; conſequently, the taking of an enemy's ſhip 
by an enemy is not within the ſtatute. 3 Inſt. 112. S. P. C. 114. Roll. Rep. :75.—And aitthougn 
the ſtatute ordains, that it ſhall have the like trial and puniſhment as are uled for felony, at common 
law, yet this ſhall not be carried fo far as to make it alſo agree with it in other varticulars which are 
not mentioned; and therefore it ſhall not be included in a general pardon of all felonies. Moor. 556, 
3 Init. 112. Co. Lit. 341. H. P. C. 77. 2 Hal. Hift. Flac. Cor. 370. —Nor ſhall an attainder for 
this offence work any corruption of blood. 3 Inſt. 112. H. P. C. 77.— But it hath been reſolved, 
that an offender ſtanding mute on an arraignment, by force of this ſtatute, ſhall have judgment of pain 
fort & dure. 3 Inſt. 114. Dyer, 241, {| But by 12 Geo, 3. c. 20. * Standing mute in piracy 
« amvunts to a conviction, and the court ſhall award the ſame ſentence as on a conviction by verdict or 
« confeſſion.” ] | | 


It was (a) held, that by force of this ſtatute acceſſories to this () 7ide 
offence could not be tried; but this is remedied by 11 & 12 . 3. . 134. 
cap. 5. by which their aiders, and comforters, and the receivers 
of their goods, are made acceffories, and to be tried as pirates, 
by 28 H. 8. cap. 15. [And by 8 Geo. 1. c. 24. made perpetual ; by 
2 Geo. 2. c. 28., perſons made acceſſories by 11 & 12 V. 3. are to 
be deemed principal pirates, felons, and robbers, and to be proceeded 
againſt accordingly. ] Alſo, the ſaid ſtatute 11 & 12 W. 3. di- 
rects how pirates may be tried beyond ſea, according to the civil 
law, by commiſſion under the great ſeal of England. 

By the 5 Eliz. cap. 5. 5 30. ſeveral offences in the act men- 
tioned, if done on the main ſea, or coaſts of the ſea, being no part 
of the body of any county, and out of any haven and pier, 
ſhall be tried before the admiral or his deputy, and other juſ- 
tices of yer and terminer, according to the ſtatute of 28 H. 8. 
cap. 15. | 

By 1 Ann. ſeff. 2. cap. 9. f 4. captains and mariners belonging 
to ſhips, and deſtroying the ſame at ſea, ſhall be tried in ſuch 
places as ſhall be limited by the king's commiſſion, and according 
to 28 H. 8. cap. 15. 2 | | | | 

And by 4 Geo. 1. cap. 11. § 7. all perſons, who ſhall commit See 4 G. 1. 
any offence for which they ought to be adjudged pirates, felons, 7 76 953. 
or robbers, by 11 & 12 V. 3. cap. 5. may be tried and judged pk 


| 8 * C. 24. made 
for every ſuch offence according to the form of 28 H. 8. cap. 15. perpetual by 


2 Geo. 2. 
| c. 28. Y 7. 
and 11 Geo. 1. c. 29. 8 6. 18 Geo. 2. c. 30. 
[By fat. 33 Geo. 3. c. 66. 5 Jo., which is to continue in force 
during the preſent hoſtilities with France, a ſeſſion of oyer and 
terminer and gaol-delivery for the trial of offences committed on 
the high ſeas, within the juriſdiction of the Admiralty of Eng- 
land, is required to be holden twice at leaſt in the year. And 5 71. 
ay commiſſioner named in the commiſſion for trying ſuch of- 
fences, or any juſtice of the peace may take informations upon 
oath touching the ſaid offences, and cauſe the parties to be appre- 
lended and committed; and ſhall bind over all perſons, whom 672. 
ON "I 4 N 93 they 
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134 Ok the Court of Admiralty. 

| they ſhall reſpectively judge neceſſary, to appear, proſecute, and 
give evidence againſt the offender at the next Admiralty ſeſſions, 
which information and recognizance ſhall be tranſmitted to the 

I 73. regiſtrar to be laid before the court; And the marſhal, his de- 
puty, all ſheriffs, and other officers for keeping the peace are re- 
quired diligently to obey and execute the precepts, warrants, and 
orders of the court.) | | 8 | 
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(E) By what Law it proceeds, and the Form of 
| ſuch Proceedings. 


# 


Godolph. LL maritime affairs are regulated chiefly by the civil law, the 
144g * R hodian laws, the laws of (a) Oleron, or by certain peculiar 


called, for and municipal laws and conſtitutions appropriated to certain ei- 


that they ties, towns, and countries bordering on the ſea. 
were made | | . 


by King Richard 1. when he w2s there, Co. Lit. 11. b. 260. b. 


Roll. Abr. If the owner of a ſhip victuals it, and furniſhes it to fea with 
1 letters of repriſal, and the maſter and mariners when they are at 


Rep. 285. ſea commit piracy upon a friend of the king, without the notice al 
or aſſent of the owner, yet by this the owner fhall loſe his ſhip h; 

buy the admiral law, and our law ought to take notice thereof. of 

sid. 179. By the civil law and cuſtom of merchants, if the ſhip be (6) caſt v. 
e 9 away, or periſh through the mariners' default, they loſe their kir 
12 Mod. wages; ſo, (c) if taken by pirates, or if they run away; for if it ol 
408, 40g. were not for this policy they would forſake the ſhip in a ſtorm, Dy 
442. (*)But and yield her up to enemies in any danger. | con 


executors of thoſe mariners who dicd before the caſting away of the ſhip may recover the wages due to 


their teſtators, Q. & wide Sid. 179. Keb. 684 (c) For refuſing to fight when commanded by the 
maſter, wide 22 & 23 Car. 2. c. 11. 


Roll. abr. If a man of Friez/and ſues an Engliſhman in Friealand before 
IND (085 the governor there, and there recovers againſt him a certain ſum, 
vpon a judg. upon which the Engliſbman, not having ſufficient to ſatisfy it, 


apes given comes into Eugland, (d) and the governor ſends his letters miſſive 
n a court J 


into England, omnes magiſtratus infra regnum Anglia rogans to 
ty, execu- make execution of the ſaid judgment, the judge of the Admiralty 


tion may be may execute this judgment by impriſonment of the party, and he 
ee ſhall not be delivered by the common law; for this is by the law 


Godb. 260. Of nations, that the juſtice of one nation ſhall be aiding to the 
arguendo.— juſtice of another nation, and for one to execute the judgment of 
peg the other; and the law of England (e) takes notice of this law, 


as the king's and the judge of the Admiralty is the proper magiſtrate for this 


prizeina purpoſe, for he only hath the execution of the civil law within 


foreign ad- . 
a. this realm. | 


ſuch ſentence may be executed here. Salk. 32. pl 3. 33. (e) If a ſhip is ſold by virtue of a ſen- 
tence in the court of Admitalty in France, (being then in amity with England,) the ſentence ſhall not 
de examined in an action at common law; for we ought to give credit to their ſentences, elſe they will 
not give credit to the ſentences of our court of Admiraity. 2 Ld. Raym. 893. 936. but the way to be 
relieved is to petition the king, who willexamine the caſe, and, if he finds cauſe of complaint, 
to his ambaſſador refiding there, and upon failure of redreſs will grant letters of marque and 1% 
Raym. 473. Skin. 59. pl. 2+ & wide Vent. 32. But where the court ſaid they would — 


Of the Court of Admiralty, 185 


Jud to a ſentence in the court of Admiralty of Scotland, wide Rudly and Eggles field, 2 Sand. 2 59, 260. 
Vent. 174. | 


here. Vent. 274. 2 Lev. 25. and 2 Sand. 260. The validity of the ſentence of the Admiralty in 


But it was agreed the ſentence in Scotland was pleadable in the court of Admiralty 


Scotland is determinable by the law of the Admiralty here. 


The (a) maſter of a ſhip may hypothecate or pledge the ſhip Hob. 17. 
without the confent of the owner, for tackling and victuals, or Moor, 918. 


| he (5) may borraw money for the neceſſaries of the ſhip, and in ws OY 


ſuch caſes the party may in the Admiralty court (of which our 445 Or he 


law will take notice) (e) either proceed againſt the owner or againſt cat is re. 


. puted mal. 
the ſhip. ter. Noy, 95. 


But not before the voyage begins. Stra. 695. See 12 Mod. 4-6. (b) Though in fact it be not em- 
ployed accordingly, and the owner muſt take his remedy againſt the maſter. Noy, 98. (c) 2 Bid. 
161., ſaid to have been ſo lately agreed. But wide Salk. 35. pl. 9 Ld. Raym. 982. 6 Mod. 59. 
11 Mod, 30 pl. 1., That the maſter cannot by his contract make the owners perſonally Vable,”al- 
though he may bind the hip, without which the maſter can have no credit abroad without ſuch ſecurity 
by bypothecation. | | | TEES 


But the maſter cannot ſell the ſhip and broken tackle, though sid. 453. 
there is no probability of its being ſaved, partly in reſpect of the f Hae, 
tempeſt, and partly in reſpect of the barbarity of the inhabitants, n 
who took away every thing that was caſt upon the ſhore, | 

If a merchant's ſhip is taken by an (d) enemy, and a month 2 Brownl, 
after is retaken by an Engliſb ſhip, (e) the firſt owner (Ff) ſhall not 1. Wel- 


. > - o . t * ry 
have reſtitution, for the ſhip was gained by battle with an (4) Wet 
enemy. f | wiſe if by a 
pirate. 


Vent. 174. (e) Where the property is not altered until the prize is brought infra pra ſidia of that 


king, by whoſe ſubject it is taken. March. 110, 111. [(F) But the property is not completely veſted 
ſo as to bar the former owner, in favour of a reſcuer or vendee, till there has been a ſentence of con- 
demnetion in ſome, foreign or domeſtick, Admiralty court. 10 Mod. 79. 2 Burr. 694. 1208-9. 


Doug. 617. And it is uſual in the prize acts to preſerve the right of the original owner, even after 
condemnation, paying the ſalvage thereby fixed. ] | | | en artet 


If two ſhips meet at ſea together, though they went not forth 2 Leon. 183. 
conſorts, and one of the ſhips in the preſence of the other takes Fe Curiam. 
a prize, the other ſhip which was prefent ſhall have the moiety, 
tor the preſence of this ſhip was a terror to the ſhip taken. 

If an infant, being maſter of a ſhip at St. Chriflopher's, beyond Roll. Abr. 
ſea, by contract with another, undertakes to carry certain goods „ 
from St. Chriſtopher's to England, and there to deliver them ac- adjudged. 
cording to the agreement, but waſtes and conſumes them, he may 
be ſued for the goods in the court of Admiralty, though he be an 
infant; for this ſuit is but in nature of a detinue or trover and 
converſion at the common law. 5 

If goods are thrown over-board in ſtreſs of weather, in danger Molloy, 
or juſt fear of enemies, in order to ſave the ſhip and the reſt of 246. 
the cargo, that which is ſaved ſhall contribute to a proportion of 
that which is loſt z and this average, which by the civil law and 
cuſtom of merchants binds the owners, may be (g) pleaded to an (e) 2 Bult. 
ation at common law. * 

But average is not due, unleſs the goods are loft in ſuch a man- Moor, 297. 
aer that thereby the refidue in the ſhip are ſaved; as if goods are 
thrown over-board to lighten the ſhip, or by compoſition part is 
Swen to a pirate to ſave the reſt ; but if a pirate takes part by 
nolence, average ſhall not be paid for them. 
Es o, 
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Show. Parl. 


Ot the Court ot Admiralty. 


So, where A. being one of the owners of a ſhip, loaded on 
board her 210 tuns of oil, and B. loaded on board her 80 bales of 
filk upon a freight, by contract both to be delivered at London; the 
ſhip was purſued by enemies, and forced into an harbour, Ge. 
and the maſter ordered the ſilk on ſhore, being the moſt valuable 
commodity, (though they lay under the oils, and took up a great 


deal of time to get at them,) the ſhip and oils were afterwardg 


taken, and the owner of the oils brought his bill in equity to have 
contribution from the owner of the ſilk; but in this caſe, as the 
loſs of the oils did not ſave the ſilks, nor the ſaving of the filks 
loſe the oils, the bill was diſmiſſed. | 


Roll, Abr. By the civil law the Admiralty court may take a recognizance 
ok -— in {a) nature of a ſtipulation from the defendant to anſwer the 

Noy, — action; and if he does not obey, they may take his body; for it 

Hard. 473. is neceſſary that every court ſhould have a compulſory power of 

233 C0. 52. enforcing obedience to its decrees, and this courſe, having pre- 

2 Brownl, , d . ? - 

26. vailed there time out of mind, cannot be altered without an act 

2 Inſt. 51. of parliament. ä | 

Yelv. 135. 


Godb. 193. 260. (a) But being no court of record they cannot take a recognizanee, 4 Inſt. 135. 
137-—— Vet ſuch a ſtipulation is good. Ray m. 78. adjudged, [though in the form a recognizance, 
Brymer v. Atkins, 1 H. Bl. 164] ' | 


Roll. Abr. 


831. 
(2) Raym, 


75. 
Keb. 489. 


13 Co. 53. 
adjudged. 
(c) But not 
fine as 
judges of a 
court of re- 
cord may do. 
12 Co. 104. 


Sa, they may require „idejuſſores to enter into ſuch ſtipulation, 
and ſuch ſtipulation, if the practice has been ſo, may be good, 
though entered into (5) for a ſum certain, and the bail taken in 


execution thereupon ; and if they had not this power, the party 


might be obliged to lie in gaol during the whole ſuit. | 

Though the court of Admiralty is no court of record, becauſe 
they proceed there according to * civil law, yet by the cuſtom 
of the court they may (c) amerce the defendant for his (d) de- 
fault by their diſcretion, and may make execution for the ſame 
of the (e) goods of the defendant in corpore com. and if he hath no 
goods take his body. 


But they may fine and impriſon for a contempt in the face of the court. Vent. 1. (4) They may pu- 
Diſh one that reſiſts the execution of the proceſs of the court, but not give damages to the party. Vent. 1. 
But becauſe they had no cognizance of the original matter, upon which the proceſs was grounded, a pro- 
hibition was granted, &c. Style, 171. 340. (e) But they can in no caſe take land in execution. 
Godb. 193 250. Said by Coke, that the proceſs of the Admiralty court is to impriſon according to 


19 H. 6. vide Hard. 474. Noy, 24. Godb. 260. Sid: 148. a 


— 


Vent. 174. When a (J) proviſionate decree, as they call it, or primum de- 
eee cretum, is given for the poſſeſſion of a ſhip, and ſhe is ſeiſed, 
interlocu- upon ſecurity given by the courſe of the Admiralty ſhe may be 
_ IS hired out, : 


lies to the delegates. Vent. 174. [For this court, as well as the court of Chivalry, is governed by 
the civil law; and by that law, there can be no appeal, but where gravamen eft irreparabils. Sir Heary 
Blount's caſe, I Atk. 295. Vide Moor, 8 14. contr. ] 


(eg) For in 


writ of er- 
xor lies. 


4 Inſt. 135. 339+ 347. 


By 8 Eliza. cap. 5. © A definitive ſentence in 2 civil or marine 


ſuch caſe no & cauſe, by delegates by commiſſion upon an (g) appeal in Chan- 


& cery, ſhall be final.“ 
l 
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Of the Marſhallea and Palace Court, . 187 


[It is only from the ordinary court of the Admiralty, that the 4 Bl. Com. 
appeal lies to the delegates. From the prize court the appeal is 69. 
in purſuance of national conventions, to commiſſioned members of 
the privy council, called lords commiſſioners in prize cauſes. 


: 


Ok the Parchallea and Palace Court. 


T the time of the juſticiar, the diſputes between the king's Fleta, lib. a. 
ſervants were determined before the ſteward and marſhal, 8 3. 
and for that purpoſe the court was held within the king's verge, — * 
that his ſervants might not be drawn away from their attendance NE 
on him; the proceedings were by plaint without any original writ. 
This court hath ſtill a continuance, being holden in Southwark,- Cromp. Ju- 
and is a court of record, exerciſing a juriſdiction within twelve tif. 102. 


miles of the king's palace, or where his (a) ordinary reſidence is. Ae 


Inſt. 130. 
13R. 2. ſt. 1. c. 3. 15 H. 6. c. 1. 33 H. 8. c. 12. (a) The king's going out of the 2 


for his recreation is not ſuch a removing as changes his ordinary reſidence. 10 Co. 74+ 


By 28 E. 1. cap. 3. called Articuli ſuper chart. c The ſteward For the con- 
* and marſhal of the king's houſe ſhall not hold plea of freehold, firuQtion 
neither of debt nor of covenant, nor of _ contract, but 1 


only of debts and other things of the people of the ſame houſe, TT 5 


ol contracts and covenants that one of the king's houſe ſhall The Mar- 
« ha d ith h f h ; . ſhaller's 
ve made with another of the ſame houſe, and in the ſame 


f N caſe. 6 
houſe, and of other (5) treſpaſſes done within the verge.” 25 —_ 


4 Co. 46. 


(5) Does not extend to treſpaſs guare clauſum fregit, ejectment, for they cannot hold plea of any real or 
Mixed action. 10 Co, 75. | | | | 


In every action of debt or covenant, both the parties muſt be 6 Co. 20. 
Vithin the juriſdiction of the court: (c) alſo, the contract and Michel- 
conſideration muſt be laid to have ariſen within the juriſdiction; * 
i im treſpaſs it is ſaid to be ſufficient, if one of the parties be . 
vülin the precincts or juriſdiction of the court. | 
King Charles the Firſt, by letters patent, granted to the Mar- 7ide Sid. 
ala or palace- court, juriſdiction of holding plea of all man- 18, where 
ner of perſonal actions. whatſoever, as debt, treſpaſs, battery, ſlan- wn 22 
7, trover, actions on the caſe, which ſhall ariſe within twelve that fuck - 
miles of the palace of W/bitehall. | ow 


Rid. [The court of the M tent were 
quendy cone - of the Marfhaiſea, and the palace court, though here treated of, and indeed very fre- 
e ound.d together, are in fact two diſtinct courts. I be former is by preſcription : the latter 
hiker the A letters patent in the 6th year of King Charles the Firſt : the- former was originally holden 
1 do eward and marſhal of the king's houſe, and was inſtituted to adminiſter juſtice between the 
meſtick lervants, 1 Bulſtr. 211. holding plea of all treſpaſſes committed within the verge of 
| the 
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188 Courts Palatinate. 
the court, where only one of the parties was in the king's domeſtick ſervice, x Sid. 105. and of al 
debts, contracts, and covenants, where both of the contracting parties belong to the royal houſehold; 
Artic. ſup. cart. 28 Edw. 1. ©. 3, ft. 5 Edw. 3. c. 2. 10 Edw. 3. ft. 2. c. 2 The latter, is to be 
holden before the ſteward of the houſehold, and knight marſhal, and the ſteward of the court, or his 
deputy 3 with juriſdiction to hold plea of all perſonal actions whatſoever, which ſhall ariſe between any 
parties within twelve miles of the palace at Whitehall, 1 Sid. 180. 2 Salk. 439. This court, there. 
fore, is ſtationary, whereas the other is ambulatory, and obliged to follow the king in all his progreſſes, 
its verge extending for twelve miles round his majeſty's place of reſidence. 13 R. 2. ft. 1. e. 3. 
Both of the courts are now holden together in the borough of, Southwark once a week : and à writ of 
error lies from both to the court of King's Bench: the writ of error from the Marſhalſea court j: al, 
lowed by the ſtatutes of 5 Edw. 3. c. 2. and 10 Edw. 3. Rt. 2. c. 3. for as this tribunal was never ſub. 
ject to the juriſdiction of the chief juſticiary, the writ of error, at common law, lay only to parliament, 
3 Bulſtr. 211. 10 Co. 79. 3 Bl. Comm. 76. ] | 
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Courts Palatinate, 
Cromp. Ju- HE Palatinate courts are ſuperior courts of record, which 
ie 7. | exerciſe a juriſdiction within their own precincts in as 


2 Inſt. . | . * . 
(a) 1 (a) ample a manner as the courts of Weſtminſter, into which the 


204. 213+ king's ordinary writs do not run; and although they have (6) furs 
—I 28®*- regalia, yet they derive their authority (c) from the crown; but han 
ral court for a 2 eren: . 

all the ſub- (4) at this day no palatinate juriſdiction can be erected without an 

jects of the act of parliament. 4 Ie | 


palatinate, | 

and not merely for cauſes ariſing within the palatinate; and therefore if a debtor goes from a foreign 

into a palatinate juriſdiction, his obligations go along with him as much as if he removed from one T 

kingdom into another, and he may be ſued there, though the cauſe of action aroſe not within ſuch ps my 

latinate juriſdiction. Sand. 74. Peacock and Beſt reſolved, (5) Might forme ly pardon treaſons, this 

murder, felonies, &c. but their power as to many things is now reſtrained, for which wide 4 loft 
{ 205. 27 Hf. 8. c 24. (e) And were probably erected at firit as being adjacent to thoſe countries, U 
þ | which were generally in enmity with England, viz. That the people of Lancaſter and Durham, which Chej 
325 lie towards Scotland, and Cheſter that lies towards Wales, might have juſtice adminiſtered to them at the ( 

_ . home, and not be obliged to any attendance elſewhere, which might render them leſs able to defend þ 

j n | themſelves againſt their neighbours? incurſions. Vent. 1 55. Arguendo. (4) Vide 4 Init. 204. Cromp, ad, 
44 Jurif. 139. | at C 
4 4 Inſt. 205 By 27 H. 8. cap. 24. 5 3. it is enacted, „That all original for t 
x4 & writs and judicial writs, and all manner of indictments of tres af,op 
i 4 & ſon, felony, and treſpaſs, and all manner of proceſs to be made - 
5 te upon the ſame in every county palatine, and other liberty with- gh 
44 * in this realm of England and Wales, ſhall be made only in the BY ©! 
34 „name of our ſovereign lord the king, and his heirs, kings of o 0 
iT | & England, and that w_ perſon or perſons having ſuch countf the : 
1 « palatine, or any other ſuch liberty to make ſuch originals, ju- Al 
1 « dicials, or other proceſs of juſtice, ſhall make the tefte in the 1 
bi i * ſaid original writs and judicial in the name of that ſame perſon OY Fo 
5 « or perſons that have ſuch county palatine or liberty.” nes 


By 11 œ 12W. 3. cap. 9. reciting 22 and 23 Car. 2, aß. . tf, 
and its reference to 43 Elia. cap, 6. and that the clauſe, The ny 
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Courts Palatinate. 189 


«Figs of treſpaſs, aſſault, and battery, and other perſonal act ionc, the 
plaintiff in ſuch actions, in caſe the jury ſhall find the damages to be 


under the value of 40s. ſhall not recover or obtain more coſts of 


ſuit than the damage ſo found ſball amount unto, relates only to the 


courts at Weſtminſter, it is enacted, © That as well the ſaid clauſe 
« and all the powers and proviſions thereby, or by any other law 
« now in force, made for prevention of frivolous and vexatious 
« ſuits, commenced in the courts of We/tminfter, ſhall be extended 
« to, and be of the ſame force and efficacy in all ſuch ſuits, to be 
« commenced or proſecuted in the court of great ſeſſions for the 
« principality of Wales, the court of great ſeſſions for the county 
« palatine of Chefter, the court of common pleas for the county 
« palatine of Lancaſter, and the court of pleas for the county 
« palatine of Durham, as fully and amply as if the ſaid courts 
had been mentioned therein.” 

And it is further enacted by the ſaid laſt mentioned ſtatute, 
« That no ſheriff, or other officers within the ſaid principality or 
counties palatine, upon any writ or proceſs iſſuing out of any of 
« his majeſty's courts of record at Weftminfter, ſhall hold any 
« perſon to ſpecial bail unleſs an affidavit be firſt made in writ- 
« ing, and filed in that court, out of which ſuch writ or proceſs 
« 1s to iſſue, ſignifying the cauſe of action, and that the ſame is 
« 201. or upwards, and where the cauſe of action is 20/. and Vid Vol. L. 
« upwards, bail ſhall not be taken for more than the ſum ex- 326. 
« prefſed in ſuch afhidavit..” | 


The palatinate courts are at this day three, viz. Chefter, Dur- 
ham, and Lancaſter, | 


1, Of the County Palatine of Chefer. 


This is a county palatine by preſcription, and according to 4 Inf. 217. 


ri Lord Cake is the moſt ancient and honourable remaining at 8 71“ 
this day. a 137. 


Within this county palatine, and the county of the city of 4 Inf. 212. 
Chefter, there is and anciently hath been a principal officer called 
the Chamberlain of _ who hath, and time out of mind hath 
had, the juriſdiction of a chancellor; and the court of Exchequer 
at Cheſter is, and time out of mind hath been, the chancery court 
for the ſaid county palatine, whereof the Chamberlain of Chgſter 
8 judge in equity: he is alſo judge of matters at the common law 
vithin the ſaid county, as in the court of Chancery at Veſtmimſter, 
or this court of Chancery is a mixt court. | 
There is alſo, within the ſaid county palatine, a juſtice for mat- 4 Inſt. 212. 
ters of the common pleas, and pleas of the crown, to be heard 1 
and determined within the ſaid county palatine, commonly called 
the Chief Juſtice of Cheſter. | | 5 
All pleas of lands or tenements, and all other contracts, cauſes, 4 laft. 212, 
nd matters riſing and growing within this county palatine are 
pleadable, and ought to be pleaded, heard, and judicially deter · 
mined within the ſaid county palatine, and not elſewhere; and 
it any be pleaded, heard, or judged out of the ſaid county pala- 


13 tine, 
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05 br tine, the ſame is (a) void, and coram non judice, except it be in 
is mu 78 : , . 

underroas Caſe of treaſon, error, foreign plea, or foreign voucher. 

where the plaintiff by his declaration ſhews that the matter aroſe within a county palatine; for as to 

a tranſitory action, the plaintiff may ailege that the cauſe of action accrued at any place. Vids Sid. 104, 

and ſupra of courts in general. 


Roll. abr. A man cannot ſue in the Chancery of Cheſter for a thing which 
37% Res. in intereſt concerns the chancellor there, becauſe he cannot be 
246. ” his own judge; and therefore he may in this caſe ſue in the 
3 Bulſt 117. Chancery of England; for (6) otherwiſe there would be a failure 


12 Co. 113. . 
„ of right. 


S. P. () If a man hath canſe to complain in equity of a matter ariſing within the county palatine of 
Cheſter; if the defendant lives out of the county palatine, he may be ſued in the Chancery here; 
otherwiſe there would be a failure of juſtice ; for proceeding in equity binding the perſon only, if the 
perſon lives out of the juriſdiftion of the chamberlain of Cheſter, there can be no relief there. 4 Ink, 
213. {| In the caſe of Fdgworth v Davies, 1 Ch, Caf. 41. it is ſtated to have been reported, upon view 
of precedents, that the juriſdiftion of the counties palatine was allowable between parties dwelling in the 
fame county, and for lands there, and for matters local. ] 


Fitz. Coro. Outlawry in a county palatine cannot be pleaded in any of the 
#33: 6. Courts at Weſtminſter, for the party outlawed is only ouſted of his 
. 4. 16. 2 8 a g 
D.Plit. 396. law within that juriſdiction, and it ſhall not extend to diſable a 
Vent. 157. man in another county, where they have no power; for the 
254d. 246. county palatine being a royal juriſdiction within bounds, the lo- 
ſing the privileges of the law within that juriſdiction can be no 
diſadvantage to him in another county; and if he does not live 
within the palatine juriſdiction, he is not obliged to attend there; 
but it ſeems that outlawry in the county palatine of Lancaſter may 
be pleaded in the courts of Meſiminſter, becauſe that county was 
erected by act of parliament in Edward the Third's time, but Dur- 


ham and Cheſter are by preſcription. n 
2. Of the County Palatine of Durham. 


4 Init. 16. This is alſo a county palatine by preſcription, and ſaid to have 
. been erected ſoon after the conqueſt, and is parcel of the biſhop- 
12 Mod. 18 1. rick of Durban. 
Roll. Abr. The juriſdiction of the Biſhop of Durham (c) extends to all 
Ker. or” places between Tine and 7%. 

3 Bulſt. 156. S. P. (c) His juriſdiction extends as well to the manors of other men as to the demeſnes 
of the biſhop. Roll. Rep. 397. 3 Bulſt. 156. 


4 Inſt. 2389, In this county palatine there is a court of Chancery, which 
is a mixed court both of law and equity, as the Chancery at 
Weſtminſter. | | 

If an erroneous judgment be given, either in the Chancery 
upon a judgment there, according to the common law, or before 
the juſtices of the biſhop, a writ of error ſhall be brought be- 
fore the biſhop himſelf; and if he give an erroneous judgment 


thereupon, a writ of error ſhall be ſued returnable in the Kings 


4 laſt. 218. 


Bench. - | 
2 Inſt, 219, If a man be ſurety for another to keep the peace, and, after 
0 he break the peare, and the ſurety have lands in the county pale 


tine of Durham, the king ſhall command the biſhop of . 
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® or his chancellor, to do execution; and ſo it is in the other coun- 
ties palatine, and in the ſame manner it is of a ſtatute ftaple, 
Sc. recognizances, Se. 

* The court of King's Bench will expect a return of a latitat to 28a. 1089. 
the county palatinate of Durham,* „ Aud. 196. 


3. Of the County Palatine of Lancaſter, and the Dutchy Court. 


The county palatine and dutchy of Lancafler were erected by 4 Inft. 204. 


act of parliament in the reign of Ed. 3. Plow, 215+ 

| It does not 
aopear that this county palatine was erected by any ſtatute in this reign; Edmund, ſon of Henry III. was 
Duke of Lancaſter. It hath been a county palatine time out of mind. Cromp, Iuriſ. 137. 


If lands, (a) parcel of the dutchy lie within the county pala- Vent. 169. 


. „ . . . ; See Mod, 
tine, a ſuit in equity may be for them in the dutchy court. my; 1 
Abr. 539. (a) How the county palatine became parcel of the dutchy, vide 1 E. 4. c. 1. 1H. 7. 
4laſt. 205. Vent. 155. ET, 


But if a man enters into an obligation concerning lands lying Roll. Abr. 


in the county palatine, and he is ſued upon this at common law, 2 
he cannot ſue in equity in the dutchy court to be relieved againſt 57. 8. C. 


this bond, for the juriſdiction being local, it cannot be extended adjudged z 
to this collateral matter. of hibition. 
awarded, becauſe the dutchy hath no juriſdiction in reſpect of the perſon, as becauſe the ſuitors 
duell within the county palatine, nor upon the lands of the ſubje& any where but upon the king's 


—_— and his own revenue, and perhaps upon bonds and aſſurances given for his revenue of the 
utc Y. 15 ; ; 


But it hath been ſince holden that a bill may be exhibited in Vent. 155. 
the dutchy court, to be relieved againſt the forfeiture of a mort- Fiſher and 


gage of lands lying within the county of Lancaſter. , Lev. 24.2 Keb. we y C. 


The proceedings of the dutchy court at Vęſiminſter are as in 4 Ind 205. 
a court of (5) Chancery for lands, c. within the (c) ſurvey of the (5) It doth 


ll 
: 

7 
Yy | 
bd 


vo 
ve . . ; not appear {4 
By Gurt by Engliſh bill, &'c. and decree, and the proceſs the ſame how pee 2 
ns oy Chancery; but it is not a mixed court, as the Chancery of court of . 
no ; ; Equity be- * 
1 0 gland is, (d) partly of the common law, and partly of equity. e ae, N 
5 would be inconvenient now to examine the power thereof after ſo long continuance, & c. 2 Lev. 24. $ 
e Whatever belongs to the juriſdiftion of the dutchy may be determined in the Exchequer. Hard. 171, =} 
demeſars [x in the court of Chancery. 1 Ch. Rep. 5 5. ] (4) They cannot try the validity of letters patent, or x4 
Cher matter properly triable at law. Roll. Rep. 42. 252. 3 Bulſt. 119. 12 Co. 114. q 

Which It was granted by patent, that this court might make ordi- Roll. Rep. 

acery a nances for the hoſpital of V. how they /e gererent, converſarentur 4%: Sir 


a | Thomas 
eligerentur, and this patent was confirmed by the ſtatute of the peaumont 


4 Elia. yet it was reſolved that the court hereby hath no power and the Ho- 
o determine the right of the poſſeſſions ; and the hoſpital having 5 _— 
hibited a bill in this court to avoid a leaſe by them made, of 3 855 
ads lying out of the dutcy, a prohibition was granted. 
by the ſtatute of 16 Car. 1. cap. 10., reciting that the proceed- 
ings, cenſures, and decrees of the court of Star- chamber were 
wund an intolerable burden to the ſubject, &c. it is enacted, 
3 hat the court of Star- chamber and all its power, juriſdiction, 
and authority, ſhall be diſſolved, and ths like juriſdiction then 
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192 Ok the Nopal Franchiſe of Ely. 

cc uſed and exerciſed in the court of the dutchy of Lancafler, c 

& is repealed, revoked, and made void.“ | | 
* By 4 Geo. 3. cap. 16. infants in counties palatine are enabled 

to convey by order of the reſpective courts belonging to the coun- 

ties palatine b. | | 


Ok the Royal Franchiſe of Ely. 


4 Inſt. 220. LY is (a) not a county palatine, but a royal franchiſe, granted 
__ _ by H. 1. to the biſhop of Ely and his ſucceſſors, (5) of hear- 


Carth. 109. ing and determining as well civil as criminal pleas. 

So reſolved. (6) This juriſdiction the biſhop now excercifes by his juſtices, by preſcription grounded 
on the ſaid grant. 4 Inft. 220. [The franchiſe is of much earlier date than the time of Henry the 
Firſt, The biſhoprick was founded by that prince in the tenth year of his reigfi, A. D. x109., and 
immediately after, the grant heie alluded to was made. But the franchiſe itſelf may be traced back to 
the ſeventh century, and Henry's charter refers to preceding grants, and declares that the church of 
Ely ſhall c:ntinue to have the ſame privileges and liberties as it had die, qua Edꝛuardus vivus et martui 
fuit. See Bentham's Ely, 46. Appendix, 23. ] s 


Carth. 109. And therefore the party, who is ſued in the courts of Vg. 
Cotton and 


iow minſter, cannot plead that the lands lie, or that the cauſe of action 
Lak. 183. aroſe within Ely, but (e) conuſance mult be demanded, which is 


pl. b 5 C. all the juriſdiction a franchiſe hath. 5 

adjudged. | > 
(c) Of the manner of demanding conuſance, vide Sid. 28 3. Keb. 946. 943. [See the record in this 
caſe, Bentham's Ely, Appendix, 26. , Vide ſupra, tit. Courts and their Juriſdict ion in general, D. 3+] 


@ Inft. 21. If one be bailiff of lands in A. and B., and B. be within the ; 
3 franchiſe of Ely, and A. not, the bailiff cannot be charged in (a) for 
That in its A joint action, for this would ouſt the franchiſe of its juriſdiction. thi 
nature is joint, riſe partly within and partly without the franchiſe, the franchiſe cannot claim conu- I 
ſance. 4 Inſt. 220. | | uri 
; C116 
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Manwood, Foreſt, as deſcribed by Aanword, is 2 certain territory * 1 
(Herbe | woody grounds and fruitful paſtures, privileged for u. 


kingonly beaſts and fowls of foreſt, chaſe, and warren, to reſt and _ 
can make a there. in the ſafe protection of the (e) king for his debgit 
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pleaſure, which territory of ground ſo privileged is meted and therefore 


bounded with (a) unremoveable marks, meets, and boundaries, vez foreſt 


1 Se . ſt 
either known by matter of record, or by preſcription, and alſo re- . be Hh 


pleniſhed (5) with wild beaſts of venary or chaſe, and with great by matter of 
coverts of (e) vert for the ſuccour of the ſaid beaſts there to abide; ond, or 


6 . . , # by preſcrip= 
for the preſervation and continuance of which place, together with tion, which 


the vert and veniſon, there are particular (d) officers, (e) laws, and ſuppoſes a 
privileges belonging to the ſame, requiſite for that purpoſe, and t om 


h 
proper only to a foreſt, and to no (J) other place. Re 


purpoſe. Plow. 318. Bract. lib. 2. c. 1. 4 Inſt. 300. Bro. Quo Warranto, 7.—But a ſubject 
may have a foreſt by grant from the crown. Dyer, 169. Manwood, 155. Before the ſta- 
tute of Charta de Foreſta, the king uſed to convert the open and woody grounds of his ſubjects into 
foreſts; but though at this day he may make a foreſt, yet he cannot afforett any of his ſubject's lands. 


4 Inſt. 300. (a) But need not be actually incloſed with hedge, ditch, &c. Manwood, 145. () OF 


the ſeveral beaſts of the foreſt, wide 4 Inſt. 316. (e) This word comprehends every thing bearing 
green leaves in the foreſt, Manwood, 146. (4) The chief of whom is the chief juſtice in eyre, who 
was formerly created by writ, as other juſtices in cyre; but by the ſtatute 27 H. 8. c. 24. he is made 
by letters patent, and may execute his office by deputy. [The office is divided between two, one 
for the foreſts on this fide of Trent, the other for thoſe beyond. J. 4 Init. 291. 314. — The other 
officers are the rangers, ſtewards, verderors, foreſters, regarders, agiſtors, and wood wards; theſe muſt 
duly attend their reſpective offices, and therefore are privileged from attending on juries in the county, 
dec. F. N. B. 164. 2 Inſt. 291. 1 Jon. 266. (e) Which differ in many caſes from the common 


| law of England, for which vide 4 Inſt. 315. (7) For although warrens and parks are civil incloſures, 


and a chaſe is a franchiſe differing only from a park, in that it is not incloſed ; and though theſe enjoy 
privileges by grant from the crown diſtinct from other lands, yet are they not to be conſidered as foreſt, 
having neither particular laws, nor particular officers ; and, therefore, offences committed in theſe 
muſt be puniſhed by the common law. 4 Inſt. 308. Manwodd, 49. Co. Lit. 233. 


There are three courts (s) incident to a foreſt, | (2 Poph. 
| l 150. vil, 
1. The Juſtice Seat. | _Rep. 191. 


2. The Swainmote Court. 
3. The Court of Attachments. 


1. Of the Juſtice Scat. 


This court is fo (5) incident to a foreſt, that there cannot be a () 2 Bold. 


foreſt without it, but it (i) cannot be holden oftner than every 07 


third ye ar. . 1 8 


It muſt be ſummoned at leaſt 40 days before ſitting, and one 4 laſt. 291. 
writ of ſummons ſhall be directed to the ſheriff, Sc. the other 
ted: foręſtæ vel ejus locum tenenti, to ſummon all officers, Qc., and 


all perſons that claim liberties within the foreſt, to ſhew how they 
claim them. 


This court may inquire, hear, and determine all treſpaſſes within 4 Inſt. 201. 
the foreſt, (I) according to the law of the foreſt, and all claims of (#)Whether 


* of » man 
franchiſes, Sc. within the foreſt, en 


ſoned for non-payment of a fine ſet there, Webb's caſe, Roll. Rep. 411. 2 Bulſt. 213. dubitature 


By the 7 R. 3. cap. 3. it is enacted, „That (J) no jury ſhall be [C In a 


: compelled by any officer of the foreſt, or other perſon, to travel = 3 

y from place to place, out of the place where the charge is given, defendant, 
but ſhall give their verdict in the place where their charge is guare nen 

10 given.” | 2 | ſatisfecit a 

? . | fine ſet upon 

0 . * juſtice ſeat in the foreſt of Deane, the plea was, that the juſtice was at Glouceſter, which 
1. II. | ; 0 is 


Courts of the Foreſt. 3  - -  _ 
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194 Courts of the Foreſt, 


is out of the foreſt; and thereupen it was demurred, becauſe the beg*nning of the juſtice ſeat was # 
ſuch a place within the fueſt, and adjourned to Glouceſter. All the court held it good enough, al- 
though the juſtice feat were began in a place out of the foreit, and gave judgment for the king. 
Roll. Abr. 534. Cro. Car. 409. E 6 


Jones, 168. The proceedings in this court are de hord in horam, and there- 


| (4) N fore the defendant muſt plead to an indictment there (a) preſently. 


ment was removed in B. R., and the defendant there put to anſwer. 4 Inſt. 295. 


By 9 H. 3. cap. 2. Dwellers out of foreſts ſhall not come be- 
& fore juſtices of the foreſt by common fummons, unleſs emplead- 
c ed there, or ſureties for others attached for the foreſt.” 

By 34 E. 1. Hat. 5. cap. 6. The juſtice of the ſoreſt, or his 
« lieutenant, in preſence or by aſſent of the treaſurer, may take 
«* fines and amercements of indictees for treſpaſſes done there, and 
« not tarry for the eyre of the juſtices.” | 


4 Inft. 313. A felony committed within the foreſt muſt be inquired of, &. 
before the judges of the common law, and it belongs not to the 
conuſance of the chief juſtice of the foreſt, 


4 Inſt. 517.” A receipt of an offender in hunting, &'c., or of the king's 
veniſon, out of the foreſt, cannot be puniſhed by the law of the 
foreſt, becauſe the juriſdiction is local. | 

4 Inft. 290. This court may proceed upon the (5) preſentments or verdicts in 

_ mY N the ſwainmote. | 

9 2 "> : ' 

Preſentments of the ſoreſters, when enrolled and encloſed under the ſeals of the verderors, ſhall be 

preſented to the chief juſtices, &c. and be derermined before them. How the truth of ſuch 

preſentment ſhall be inquired of, and after by aſſent of the foreſters, verderors, regarders, &c. and 

confirmed and ſealed with their ſeals, vide 34 E. 1. c. 1. And indictments taken in other manner 

ſha!l be void. —And by 34 E. f. ſtat. 5. c. 2. If any officer is dead, or fick, fo that he cannot be at 

the ſwainmote, the juſtice of the foreit ſnall put another in his place, ſ> that the indictment may be 

by ail, in form. If ſealed with the ſcal of one officer only, by aſſent of all the verderors, &c. 

it is well enough. Jones, 268. | 


Jones, 279. If, upon the firſt ſitting of the juſtice ſeat, the four men and 
reeve of any town make default, the whole vill ſhall be amerced; 
but if aſter appearance they make default upon an adjournment; 
the defaulters only ſhall be amerced. 

4 Inſt. 290, If at the ſwainmote the preſentment of the foreſters concerning 

(<) Jones, vert and veniſon is found true, the offender is convict in law, and 

77 Nothing (c) cannot traverſe; but a preſentment at a juſtice ſeat (d) not 

05 be done found at the ſwainmote may be traverſed, becauſe preſented but 

bit ge. by one jury: 

lentments. 2 Bulſt. 297. ; ; | 

4 Init. 313. If the king. pardons a treſpaſs in a foreſt, and an offender at 
juſtice ſeat pleads it, by the law of the foreſt, before any allowance 
thereof, the juſtices muſt charge the miniſters of the foreſt to iu- 
quire whether the delinquent hath done any treſpaſs in vert or 
veniſon ſince the date of the pardon, and when the pardon 15 
allowed, the entry is gued invenit manucaptores guodammadb nun 
ferisfac, c. | | 

4 lnſt. 313. If an offender be convicted for a treſpaſs in the foreſt in hunt- 
ing, Sc. and adjudged to be fined or impriſoned, though be 
pays the fine, yet he muſt find ſureties for his good abearing- i 


5 4 


Courts of the Foreſt, a 

If a claim is allowed there which (a) ought not, the party 4 Inft. 294. 

orieved may, by certiorari, remove the record in B. R., and there- 65 How the 

upon have a ſcire facias, Qc. e Ae 

of the truth of ſuch claims per miniſtros foreſtæ, or tam per miniſtros quam per alios, at his diſeretion- 
4 Inſt. 294, 295» 


But if refuſed to be allowed where it ought, the party ſhall have 4 Int. 297. 
a writ de libertatibus allocandis to the juſtices of the foreſt. 

But if upon ſuch claim a difficulty ariſes, or a demurrer is joined, 4 In, 295. 
the chief juſtice may adjourn it in B. R., S&W. | 

A certiorari was prayed on behalf of the Duke of Norfolk, to Sid. 296. 
remove a preſentment taken in the foreſt of Pickering, to be di- Puke of 
rected to the chief juſtice in eyre; the judgment was, becauſe there DO 
was a queſtion of right, to whom certain woods there did belong, Newcaltle, 
whether to the Duke of Norfolk, or to the Duke of Newcaftle;, and : 8 85 
the Duke, of Newcaſtle, being chief juſtice in eyre, would not let N 
the woods be cut, to the prejudice of the Duke of Norfol#'s right, 
but cauſed them to be preſented; whereas in truth theſe woods had 


ng's been deaForeſted : it was holden by the court, that in this caſe no 
the certiorari ſhould go, for the right of the woods is not in queſtion; 
for a man (5) cannot cut his own woods to deſtroy the vert, but (3) Na 
Js in ſhall fine for it; and fo the chief juſtice in eyre may be a judge for Manwood, 
the king, though not for himſelf ; and if it be deafforeſted, treſ- 37% K. 
all be paſs lies, for the proceedings will be coram non judice; but if they 
pf ſuch ſhould be removed, there will be a failure of juſtice z for the K. 
by B. cannot proceed to convict, not having their laws nor their 
manner * 
38 officers; but after a conviction it may be other wiſe. 
may be The chief juſtice in eyre cannot, upon an information that ſuch Carth. 75. 
ors, &c.· and ſuch perſons have killed does and felled trees in the foreſt, iſſue 2 NG ; 
| lis warrant for apprehending ſuch perſons; for it is (e) expreſsly. ref bene 
en and provided, that no man ſhall be taken or impriſoned by any officer perſons ap- 
erced; al a foreſt without due indictment, or being taken with the (d) Prepended 
nment; manner. | f . . . rant, diſ- 
charged on a habeas corpus, (c) As by 1 E. 3. c. 8. 7R. 2. c. 4. vide Reg. f. 8, F. N. B. 67. 
Fon rning lad. 289. (4) What ſhall be a taking in the manner, Carth. 7. & wide pefte 
| an a » 5 | 
gy; £25 Nor can any ſuch warrant be directed to a meſſenger or other Cath. 78» 
d but perlon that is not an officer of the foreſt ; for herein the autho- 
ate ity of the chief juſtice in eyre, and that of a juſtice of peace, is 
| the ſame, who cannot direct his warrant to his ſervant, or any 
ter perſon, but mult direct it to the conſtable or pariſh officers 3 
der at ; and the warrant ſupra being direQed to a meſſenger, for this rea- 
_ lon principally, the perſons were diſcharged. 
o m | ; 
vert or | ; | 
ardon is 2. Of the Swainmote Court, | 
1 n ; 8 
modo nl The ſwainmote is holden by the ſteward before the verderors , rag. 289. 
in hunt Judges, (e) thrice in the year, and the (5) foreſters are to preſent (e) And at 
in hu Mr attachments at the next ſwainmote, where the freeholders What time, 
ough be Within the foreſt 3 and who 
oreſt are to appear to ſerve on juries. bound to ap- 


ing · if pear there, vide 9 H. 3. c. 8. (Ff)gH. 3. c.6. 


0 2 | This 


— 


—_ 7. Okt the Sheriff's Torn, 
4 Inſt. 289. This court may inquire de ſuperoneratione foreflarum & aliorum 


- _ miniſtrorum foreſiz & de eorum oppreſſionibus populo illat. 


ſtat. 5. © 4. NEE) X | 
4 Inſt. 39. This court may not only inquire, but convict, but (a) not give 


And . 
bans” Judgment, 


2 ſwainmote without a juſtice ſeat is of no force at all, 2 Bulſt. 298. per Cole. 
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3. Of the Court of Attachments. 


4 loft. 289. The court of attachments or woodmote court, is to be held be- p 


1 aking fore the verderors, every forty days; and at this court the foreſ- 
ner, is when ters bring in their attachments de viridi & venatione, and the pre- 


2 man is ſentments thereof, and the verderors receive and enrol them: but 

taken in the no man ought to be attached by his body for vert or veniſon, unleſs 

very fact, or . $a q | 

ready to do taken with the (5) manner within the foreſt, elſe the attachment 

it, as with muſt be by his goods. 

his bow _ 

bent, or ready to flip his dogs, or with his hands bloody; alſo taking upon a freſh purſuit, is a taking 

in the manner. Carth. 79. Agreed per totam Curiam. But 'finding timber of the foreſt in a 

man's poſſeſſion, as in his yard, is not a taking in the manner. Carth. 7g., per three juſtices againſt 
the chief juſtice, who doubted. [ | 


. Een 
= ee ne er en 
a 
. 


{By ſome late acts of parliament for the puniſhment of deer- 
ſtealers, the accuſations are to be judged and ſentence is to be 
given in the ordinary tribunals. | 

2 Wilf. 104. It is to be obſerved, that as the foreſt law is not the general law | 
of the land, the king's courts are not bound to take notice of it, | 


unleſs it be pleaded.] 
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1 2 Iaſt. 70, 1 inhabitants of every county were formerly divided inte 
_ - 3 decennaries, i. e. ten families living together in the ſame 
. ract. 134. | Ily bound 
1 precinQt, the maſters whereof were every one them mutually 

* for each other, and puniſhable for the default of any member 0 
3 any ſuch family, in not appearing to anſwer for himſelf on an 
1 : accuſation made againſt him. 

Wo | Pot to Over every county an earl preſided, and he, or the ſhire-re 
4 1 3 1 arrayed the ſeveral perſons within the county; and for this pu! 
WT 12. - Poſe the perambulation was through the county twice every 7 
13 005 — ag and (c) if any perſon was found that had no compurgators, he pu - 
1 . e . » « . . : nid 
758 this conte j, Put into priſon until he could procure ſome decennary to adi 
4 Curia fox Kip + on the law-days the ſherift uſed to give in charge the ere 
. 3 10 art 


we 


| be= 
oreſ- 
pre- 
but 
nleſs 
ment 


a taking 
eſt in a 


$ againit 


f deer- 
to be 


ral law | 
e of it, 
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articles of the crown law, and if any perſon was guilty of the Franci Pli- 


breach of any of them, he was delivered up by his compurgators. &i Een 


apud C. coram wicecom. tent. in turno ſuo tali die, Sc. But the law takes no notice of any ſuch 


court, under the ſtile of torn wicecom. tent. &c. for the word torn does not properly ſignify the 

ſheriff's court, but his perambulation. 2 laſt. 71. Dalt. Sheriff, 38 5. 391. Fitz. Leet, 11. 2 Hawk. 

P. C. c. 10. § 3. | 
But though the cuſtom of the decennary be now worn away, yet Finch, 241. 

the ſheriff's torn (till ſubſiſts, which is the king's court of record, F · N. B. ia. 

holden before the ſheriff, for the redreſſing of common grievances ; 

within the county, to which all perſons, above the age of twelve 

years, not ſpecially privileged, are bound to attend; not only to 

make proper inquiries, but to take the oaths of allegiance, &c. 


But for the better underſtanding hereof I ſhall conſider, 


(A) The Manner of holding this Court, 
(B) What Perſons owe Suit to it. 
(C) In what Caſes it has a Juriſdiction. 
(D) Of the Form of its Proceedings. 


— 


* 


(A) The Manner of holding this Court. 


B* the common law the ſheriff might hold his torn at what 6 H. 7. 2. b. 
place, and as often as he thought fit; but this proving incon- Os. apes 
es in giving the ſheriff too great a. power ot oppreſſing the 7 
ubject, 
By the ſtatute of magna charta, cap. 35. it is enacted, © That 
no ſheriff, or his bailiff, ſhall make his torn through a hundred 
„but twice in a year, and at the place accuſtomed, viz. once 
{© after Eaſter, and again after the feaſt of St. Michael ; and that 
the view of frankpledge ſhall be at the term of St. Michael.” 
Alſo, by the 31 E. 3. cap. t5., it is enacted, © That every ſheriff 
* ſhall make his torn yearly one time within the month after 
« Eafter, and another time within the month aſter St. Michael: 
* and if they hold them in other manner, that then they ſhall loſe 
«* their torn for the time.“ | | 
It is agreed, that ſince theſe ſtatutes, if the ſheriff holds his Dyer, 151. 


torn at a different time, or at an unuſual place, he may be indicted Dong 193s 
for it. 1 5 gps _—_ 
C. c. 10. 66. 


Alſo, it hath been holden, that in every Caption of an indict- Vent. 107. 
ment taken in a ſheriff's torn, or court-leet, the day whereon it LI 290. 
was taken ought to be ſet forth, that it may appear not to have 9 


2 Hawk. 
en on a Sunday. 5 FP. C. e. 207 


ws | | | 9. 
The ſheriff is to hold his torn in each particular hundred; yet, 5 Hawk. 
% he has a juriſdiction in the whole county, he may receive pre- ©: C. f. 19, 
| O 3 ſentments 


5 


198 Ok the Sherilk's Torn. 
| ſentments in one hundred, of offences committed in another ; but 

Ea rats the jury cannot be charged on oath to preſent any offences but 

| thoſe which aroſe within their particular hundreds. Alſo, by the 

ſtatute of Marlbridge, cap. 10. it is provided, that thoſe who have 

tenements in different hundreds, ſhall not be compelled to come 
to * torn, but only in the bailiwick wherein they ſhall be con- 
verſant. 


* 2 2 333 
La. _ . 


| Ph. o— FELT 


—__ 


5 
e 


(B) What Perſons owe Suit to it. ; 


2 Hawk. ALL perſons, as well maſters as (a) ſervants, above the age of 
{pa 1 ad twelve years, are by the common law bound to appear at this 
(a) That Court in their (6) proper perſons. : 

every maſter may be amerced tor ſuffering a ſervant to continue with him a year and a day without be. 
ing put into the decennary. 41E.3. 26. b. 45 E. 3. 26. b. (E) And therefore no perſons ſo 


bound to appear, are within the benefit of the ſtatute of Merton, c. 10. which allows ſuit ſervice to 
be performed by attorney. 2 Inſt. 99. 


F. N. B. 161. But tenants in antient demeſne are privileged by the common 
. ee *- law from coming to this court, unleſs they and their anceſtors have 
P. C. c. 10. time out of mind uſed to come to it: alſo, parſons of churches 
& 11. have the like privilege by the common law, and all peers of the 
realm, and women have the ſame privilege by the ſtatute of Mark 
bridge, 52 H. 3. cap. 10. unleſs their preſence be required for ſome 


particular cauſe. | 


2 Hawe. Allſo, by the common law, as well as the ſtatute of Marlbridge, 

Ci 6+ 10: 52 H. 3. cap. 10., no one is bound to ſuch ſuit to a torn, within 
the juriſdiction whereof he doth not reſide. 

2 Hawk, And if a man has a houſe which ſtands within the precinQs of 

pk % (e) two leets, he ſhall do his ſuit to the court in whole juriſdiction 


(ch If one his bed-chamber lies. ; 
have a houſe and family in two leets, he ought to do his ſuit to that wherein for the moſt part he per. 


5 fonally reſides. 2 Hawk. P. C. ubi ſupra. 
1 2 faule. But no man can be of two leets; and therefore one, who lives 
1 | 7 % within a private leet, ſhall owe no ſuit to the torn or other leet, 


* unleſs the private leet be ſeiſed into the king's hands, or unleſs the 
lord neglect to hold his court. 


(C) In what Caſes it has a Juriſdiction. 


2 Hawk. HE juriſdiction of the ſheriff's torn is confined to offences it A 

e 3 common law, and cannot take conuſance of any crime made 1 | 
8 Vide ſo by an act of parliament, unleſs (d) enabled to do ſo by the att 3 

. . itſelf ; (e) nor can it inquire of any offence, unleſs it aroſe {inc am 
everal ſta- . | 3 

de holding of the laſt court. 5 the ; 
tioned which give the ſheriff's torn and court-leet juriſdiction. (e) Keilw. 66. WA 

; end 

.* ( Fe . - h 
Cromp. All capital offences being of a publick nature, as (J) treaſon ken 


. (g) felonies are properly inquirable of at the ſheriff's torn. 


2 P. C. ubi ſupra C) Except againſt the king's perſon. 9 H. 6, 44.— But 2 Hawk. P. En 
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ſupra cont., and yet it ſeems ſtrange, that the higheſt offence ſhould be exempted ; however, it is clear, 


that the ſheriff has no power to inquire of any offence made treaſon by ttatute, as of a treaſon, but 
only as it was an oftence at'common law. (g) Except rape, becauſe, as the law now ſtands, it is 


a felony only by ſtature 2 Hawk. P. C. c. 10, § 51.——And except the death of a man, becauſe 
no common nu. ſance. But Q. & wide 2 Hawk. P. C. ibid. : 


\ 


It may inquire of affaults and batteries, if accompanied with 2 Hawk. 


bloodſhed, but otherwiſe not; becauſe without bloodſhed they are f. O. e. 10. 


not accounted common grievances. | * 
Alſo, it may inquire of all affrays, as being in terrorem populi. 2 Hawk. 
PE X P. C. c. 10. & 54. 
Alſo, it may inquire of the common breaking of hedges, dikes, dil. 
or walls, and of all pound breaches, as being common grievances z > Hk 
alſo it may inquire generally of inferior offences, touching the 5 55. ang ; 
king's intereſt, as of all purpreſtures or incroachments upon the and the ſe- 
king, and alienations in mortmain, and (a) ſeizures of treaſure- Tore _ 
trove, or of waits or eſtrays, or wreck belonging to the king. een; 
(a) But Q. Whether it can preſcribe to inquire of the ſeizure of ſuch things belonging to the lord, 
being a ſubject. 2 Hawk, P. C. ibid. 


It may inquire of all common nuiſances, as all annoyances to 2 Hawk. 
common bridges, or highways, bawdy-houſes, &'c., and alfo, of all © _ 2 
other ſuch like offences, as ſelling corrupt victuals, breaking the es 5 
aſſiſe of beer and ale, neglecting to hold a fair or market, keeping thorities 
falſe weights or meaſures, Sc. Alſo, it is ſaid, that it may in- there cini. 
quire of all common diſturbers of the peace, as barrators, eves- 
croppers, and of all common oppreflors, as uſurers, Sc., and of 
all dangerous perfons, as vagabonds, night-walkers, c., and of 
all ſuitors to the court who ſhall make default, and of thoſe who 
ſhall levy hue and cry without cauſe, or ſhall neglect to levy one 
where they ought, Se., and of the negle& of keeping a pair of 
ſtocks in any vill within the precinct, for which every ſuch vill 
ſhall forfeit 54. . | 

But a man cannot be amerced in a leet for ſurcharging a com- Roll. Abr. 
ws, becauſe this only concerns the private intereſt of the inha- 547-2 pe 
itants. bet 

But it hath been holden, that (a) a by-law made at a leet, in Roll. Abr. 
purſuance of a cuſtom to make ſuch by-laws, that no one, under a 2 : 
certain penalty, ſhall receive a poor man to be his tenant, who (a) DIS 
alterwards ſhall become chargeable to the town, is good. mon right, 


: | a any leet, 
with the aſſent of the tenants, may make by-laws under certain penalties, in relation to matters pro- 


perly cognizable by the court, as the reparation of highways, &c. But by-laws of a private nature are 
moit proper for a court- baron. 2 Hawk. P. C. c. 10. 8 62. 


Although the above-mentioned offences are properly inquirable 2 Hawk. 
of in the ſheriff's torn, yet is his power, as to the puniſhing of ſuch ?: ©: e. 10. 
offences, much reſtrained by ſeveral ſtatutes; as by magna charta, 85 3 


(ap. 17, which enacte, that no ſheriff, conſtable, or (b) other bailiff of ftatute h 


the king, ſhall hold pleas of the crown. be C035 


| | | ſtrued to 
"omg to ſtewards of courts, neither the torn nor court-leet can deliver any perſons indicted before 
them 2 felony, but muſt refer them to the juſtices of gaol- delivery. 2 Inſt, 32. 2 Hawk. 
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2 Hawk. 
P. G. e. 106. 


& 14. 


(a) Not only 
the judge of 
the court is 
puniſhable 
for award- 
ing ſuch 
proceſs, but 
alſo the offi- 
cer for obey- 
ing it. 
Jones, 301. 
Cro. Car. 


275. 


10. 


-£ Hawk. 
. ca 10. 
I 75+ 


Mod. 138. 
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But this ſtatute of magna charta doth neither reſtrain the torn 


nor leet from taking indictments, or awarding proceſs thereon as 
before; but this power of awarding ſuch proceſs is taken from the 
ſheriff's torn, but not from courts-leet, by 1 E. 4. cap. 2. 

By which it is enacted, „That on indictments and preſent. 
« ments before any of the king's ſheriffs, in his counties, except 
& in London, their under-ſheriffs, clerks, bailiffs, or miniſters, at 
4 their torns, or law-days, they nor any of them ſhall have (a) 
„power to attach, arreſt, or put in priſon, or to levy or take any 


* fine or amercement of any perſon ſo indicted or preſented, by 


« reaſon of any ſuch indictment or preſentment z but that the ſaid 
« ſheriffs and under-ſheriffs, clerks and bailiffs, and their mini{- 
46 ters, ſhall deliver all ſuch indictments and preſentments to the 
« juſtices of the peace at their next county ſeſſions, on pain of 
& 401. and that the ſaid juſtices of the peace ſhall have power to 


ce award proceſs on all ſuch indictments and preſentments as the 


« law doth require, and in like form as if the ſaid indictments 
& and preſentments were taken before the ſaid juſtices of peace; 


% and alſo to arraign and deliver all ſuch perſons ſo indicted and 


& preſented before the ſaid ſheriffs, &c., and ſuch perſons which 
« ſhall be indicted or preſented of treſpaſs, ſhall make ſuch a fine 
de as ſhall ſeem lawful by their diſcretions; and the eſtreats of the 
<« ſaid fines and amercements ſhall be enrolled, and by indenture 
« be delivered to the ſaid ſheriffs, under-ſheriffs, their clerks, 
« bailiffs, or miniſters, or ſome of them, to the uſe and profit of 
« him that was ſheriff at the time of ſuch indictments or pre- 
<« ſentments taken; and if any of the faid ſheriffs, their under- 
« ſheriffs, clerks, bailiſfs, or their miniſters, do arreſt, attach, or 
« put in priſon, or cauſe any fine or ranſom to be taken, or levy 
„ any amercement of any perſon or perſons ſo indicted or pre- 
c ſented, by reaſon or colour of any ſuch indictment or preſent- 
« ment taken before them, at their terms or law-days above re- 
ic hearſed, before that they have proceſs from the ſaid juſtices of 


& peace, or eſtreats delivered out of the ſaid indictments. or pre- 


<« ſentments ſo brought, delivered, and preſented to them; that 
ce then the ſheriffs, which ſo do, ſhall forfeit an hundred pounds. 
It ſeems agreed, that, at this day, neither the torn nor leet have 
any power to try any perſon indicted before them, of any offence 
whatſoever, and that there is no remedy for ſuch preſentments as 
are traverſable, but by removing them into the King's Bench. 
But a preſentment by twelve or more, in a torn or leet, of an 
offence within the juriſdiction of the court, being neither capita) 
nor concerning freehold, ſubjects the party to a fine or amerce- 


- [(4) A pre- ment, without any farther proceeding, and binds him for eve, 


« ſentment is 
not trayerſ- 
able in a 
couit leet ; 
but in or- 
der to give 
the defend- 
ant an op- 
portunity of 


after the day on which it is found, and admits of no traverſe (6); 
but if it concern life or freehold, as if it charge a man with not 
repairing a highway as he ought to do by the tenure of his lands, 
it may be removed into the King's Bench, and there traverſcd but 
not if it barely charge his perſon, as for not cutting the branches 


his trees hanging over the highway, Qc., alſo it ſeems, that an in- 
| | N dictment 


P 
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dictment of an offence out of the juriſdiction of a leet, as of an being heard, 


: : TS: - = it may be 
affray done out of its precinct, is in like manner traverſable — 


certiorari into the King's Bench, and there traverſed. Rex v. Roupell, Cowp. 458. But the court will 


not grant a certiorari for ſuch purpoſe, where the amercement has been eſtreated, and the fine paid. Rex v. 
Ripon, 2 Term Rep. 184. ]J-——If a fine in a court-leet be unreaſonable, it may be ayoided by plea, and 


judgment of the court; for the judges are to determine the reaſonableneſs of the fine. R. 11. Co. 44. 


Alſo, notwithſtanding the above-mentioned ſtatutes, the ſheriff 2 Hawk, 
may, at this day, impoſe a (a) fine on all ſuch as ſhall be guilty of ; 7 c. 10. 


a contempt in the face of the court, and on a ſuitor refuſing to 
be ſworn, and on a bailiff refuſing to make-a panel, and on a 
tithingman refuſing to make a preſentment, and on a juryman re- 
fuling to preſent the articles given in charge, and on a perſon duly 
choſen conſtable, refuſing to be ſworn, but he (6) ought to fine 
each offender ſeverally, and not all jointly, except. where a vill is 


to be fined, But for this ide tit. Fines and Amercements. 


Alſo, on the preſentment of a nuiſance in a torn or leet, the 
ſheriff or ſteward may either amerce the party, and alfo order him 
to remove it, by fuch a day, under a certain pain, or may order him 
to remove it, under ſuch a pain, without amercing him at all; and 
the party having notice of ſuch order, ſhall forfeit the pain on a 
preſentment at another court, that he hath not removed the 
nuiſance, without any farther proceeding z and every pain ſo for- 
teited may be recovered in like manner as.a fine or amercement, 


by diſtreſs, or action of debt; neither ſhall it be affeered to a leſs 
ſum than was at firſt ſet. 


(D) Of the Form of its Proceedings. 


N making preſentments, it is ſaid to have been the courſe, for- 
merly, to impanel, not only a grand jury, but alſo a jury of 
twelve men which was commonly called the petit jury, and to have 
offences firſt preſented by the ' headboroughs, and the preſent- 
ment alfirmed by the petit jury, before they were brought to the 
grand jury. zo. | 8 
But however the practice might have been, it ſeems now agreed, 
that no exception can be taken to any ſuch indictment, in reſpect 
of the non-obſervance of any ſuch cuſtom or ufage ; for that no 
averment lies againſt the acts of a court of record, and every 
1 of ſuch court ſhall be preſumed to act according to the rules 
of it. 


By Weſim. 2. 13 E. 1. cap. 13. © The ſheriff ſhall take no in- 


** queſt (c) but by twelve men at the leaſt, who ſhall put their 


* ſeals thereto.” 


holden, that if there be more than twelve jurors, and all agree, 


twelve only agree, it is ſufficient for thoſe twelve to ſet their ſeals. Dalit, Sheriff, 389. 


A 
By YR, 3. cap. 4- No officer ſhall return or impanel any per- 
x fon on " inquiry in a (d) torn, but ſuch as be of good name, 
and have freehold of 205. per aun. or copyhold of 26 5. per ann. 


60 on 


(5) 8 Co. 38. 


all muſt put their ſeals, but that if 


(4) That a 
court leet 

ſeems not N 
to be within 


(a) Ur may 
award an 


amercement . 
at his diſ- 


cretion. 

8 Co. 39. 
Dalt. She. 
riff, 400, 


2 Hawk. | 


P. C. to 2”? 


& 21, &c. 
and ſeveral 
authorities 
there cited, 


Keilw, 66. 
141. 148. 
Dalt. She. 
riff, 388. 
Cromp. 212. 


9H. 6. 44. b. 


2 Hawk. 
P. C. c. 108 
$70. 
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the equity (c on pain of 40s. and every indictment taken otherwiſe ſhall be 
of this ſta- (ce void”? 
tute, for it 


202 Dip the Court Leet. 


is ſaid, that any perſon happening to be preſent at a leet, or riding by where it is holden, may, for want 
of jurors, be compelled to be ſworn. 7 H. G. 13. 12 H. 7. 18. b. Bro. Leet, 15. 8 


By 1 E. 3. Hat. 2. cap. 17., “ Sheriffs, and all others who take 

& indictments in their torns, or elſewhere, ſhall take them by roll 

„ indented, whereof the one part ſhall remain with the indictors, 

and the other with him that takes the inqueſt ; ſo that the in- 

c dictments ſhall not be embeziled as they had been in time paſt,” 

28 E. 3. But it muſt be obſerved, that what is above ſaid, concerning in- 


** dictments taken before the ſheriff at his torn, is to be intended of 


ſuch as are taken before him ex icio, for he is reſtrained to take 
them by virtue of any writ or commiſſion, by 28 E. 3. cap. . 
which, reciting the miſchiefs which had happened from commiſſi. 
ons and general writs granted to ſheriffs at their own ſuit, for their 
ſingular profit, enacteth, that no ſuch commiſſions nor writs ſhall 
be granted. 


Ok the Court Leet. 


— 


Finch. 246. Court-leet is a court of record, (a) having the ſame jurif- 
ee diction within fome particular precinct, which the ſheriff's 
(2) And ſaid torn hath in the county. | 
to have been derived out of the torn, being a grant to certain lords for the eaſe of their tenants and 
reſiants within their manors, that they may have the array of them, and adminiſter juſtice amongſt 
them in their manors, &c. from whence came the duty in many leets de certo letæ, towards the charge 
of obtaining the grant ef the leet; for the non-payment whereof, or default to preſent it, ſuch gran- 
tees may preſcribe to amerce the defau.ters, and to Ciſtrain for the amercement; but they cannot to 
preſcribe for any matter of a private natue. 2 Inſt, 71. Jones, 283. 6 Co. 77. b. Dyer, 30. 
pl. 209. See 12 Mod. 598. 


4 Int. 26. The ſtatute 18 E. 2. which ſhews of what things the ſheriff's 
2” 4d Jer. torn and court-leet ſhall have conuſance, (5) does not confine their 
( That the juriſdiction to thoſe particulars enumerated in the ſtatute. 

leet may inqui:e of the ſame offences with the ſheriff's to:n, of which wide tit. Sheriff's Turn, ſapra. 
May inquire of corrupt victuals, as a common nuiſance, though omitted in this ſtatute. 4 laſt. 
261. That a railer is preſentable there. Hob. 249. — $0, a night-walker, Poph. 208. 
Of the ſeveral ſtatutes which impower this court to inquire, &c. wide 2 Dan. 291. That by the 
31 Eliz. 5., they may inquire of. uſer, of unlawful games, or of any art or myſtery, not being brought 
up in it; but exerciſing a trade contrary to 5 Eliz. c. 4. is not within the act, nor preſentable in dhe 
lect. Sid. 289. 2 Keb. 50. Raym. 154. S. C. | NON 


2 Hawk. No man can be within two leets at the ſame time, and in the 


4 Scr ſame reſpect ; therefore, he who reſides within the precinéts of a 
Nerd au. lect, the lord whereof doth duly hold his court, cannot be com, 


pelled 


Df the County Court, 1 203 | 


pelled to come to a ſuperior leet, for any purpoſe which may as thorities 


2 well be anſwered by his attendance at his own leet; but if a pri- here cited. 
vate leet be ſpecially granted for two or three articles only, it ſeems 
nt. that the inhabitants muſt attend the torn for all other matters: 
alſo, a grand leet may preſcribe to oblige a certain number of in- 
k habitants in every town within its precinct, to appear at every 
wo ſuch grand leet, to inquire of ſuch offences as were omitted b 
2 the inferior: alſo, if a leet be ſeized into the king's hands, all who 
3 owed ſuit to it ought to come to the torn, Q., alſo the ſheriff's 
1 torn, as an overſeer of the leet, is to inquire whether the tithings 
. be full, and may inquire of the concealments of offences inquirable 
\ of in leets. rg 1 55 
ake A court-leet ſhall be forfeited, not only by acts of groſs injuſ- 2 Hawk. 
1 tice, but alſo by bare omiſſions and neglects, eſpecially if often © as c. Its 
Ti repeated, and without excuſe. _ . bk 5 
3 The caption of an indictment in a court-leet, ad cur. viſ. franc. Salk, 195. 
hall pleg. cum cur. baron., & c. is good, for the words cum cur. baron. _ Raym. 
ſhall be rejected; for it ſhall be intended that that the indictment " 
was taken by that court, which alone hath the colour of authority 
to take it, > | | 
| The not ſetting forth in the caption, whether the court was Salk. 2co. q 
5 holden by grant or preſcription, is helped by the multitude of 1 —4 iN 
precedents. = l 
But the buſineſs of both the torn and leet hath declined many | ji 
years, and is devolved on the quarter-ſeſſions, | q 
- 3 
juni. Ok the County Court. 
zeriff's 85 ü 
zants and - — 
; amongſt 
ne charge | 5 
An Y the eſcheat of earldoms and baronies, the tenants of ſuch Spelm. 
Iyer, J. D earls and barons were to hold from the king, and not being 22 99. 
qualified to fit in the king's own court, they compoſed a court in 85 That.” 
: each county, under the array of the {heriff, or the king's bailiff ; tvitors are 
ſheriff's thoſe were the pares of the county court: and hence it is, that Judges. 
. ; bag b 2 Init. 225. 
ne theit ever ſince it has been (a) held, that the ſheriff is no judge, but only —Thougti 
the ſuitors, ; | | the proceed 
ng Jap | | ings be upon a jufticies. 2 Inſt, 312. 6 Co. 11. b. Mod. 171. 
— (5) This court is no court of (c) record, therefore an action of 2 Int. 380. 
at by the account againſt a receiver for 13s. and 4d. or other ſum under 40s. 1 Inſt. 266. 


: : ES , The 
lies not in the county court; for being no court of record it can- ſtile of the 


not aſſign auditors. court is Cu. 


; 5 . ria prima 
omitat, E. C. milit. vic. cam. prædict. tent. apud B. Sc. 4 Inſt. 266. (c) Therefore a writ of falſe 
judgment lies of a judgment there, and not a writ of error. 4 Inſt. 266. —But in a rediffeifin 


g % * made judge by the ſtatute of Merton, c. 3. And a writ of ertor lieth of his judgment. 
200. ; ; 
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204 Df the pundred Court. 


2 Inſt. 312. Tt is a maxim of the common law, quad placita de catallis, debitir, 


+ hough | d 
@) * . Sc, (a) que ſummam (5) 408. attingunt vel excedunt ſecumdum legem 


on ſeveral & conſuctudinem Angliz fine breve regis placitari non debent. 


contracts, each of which were under 40s. Vent. 65. (5) An entire debt, cannot be divided and ſued 
for by ſeveral plaints under 40s. 2 Inſt. 312. But for this vide 2 Roll. Abr. 317. pl. 1.———I 
the plaintiff counts to his damages 40 5s. though the jury finds the damages under 40 3. ſo that in truth 
the cauſe de jure belonged the court, yet he ſhall not have judgment. 2 Inſt. 312. 


2 Inft. 312. But by 7u/iicres this court may hold plea of goods, (e) debts, 


un Sc., of any value, and the proceſs therein is an attachment of his 


but not of goods, ©'c., but no capias. 


debts ex delifto, as upon the ſtatute. of tithes, Lev. 253. dubitatur. 


2 Inſt, 312. 80, by force of a zu/icies it may hold plea of treſpaſs vi & 
armis. 

2 Inſt, 139. In replevin, by writ or plaint upon the ſtatute of Marlbridge, 

. this court may hold plea of goods and chattels above the value 
of 405. > 

4) So that By the ſtatute of Glouceffer, made 6 E. 1. cap. 6. Sheriffs ſhall 

court 40 plead pleas of treſpaſs in their counties, as accuſtomed, c., 

rifdition * (4) but for maims and wounds a man ſhall have his writ, as be- 


in ſuch cafe; « fore hath been uſed.” 
fects, of a 


battery without wounding or maiming. 2 Inſt. 312.—— But it cannot hold plea of any treſpaſs vi et 
arms. Co. Lit. 118. 2 Lev. 93. Mod. 215. 


And by the ſtatute of 12 Geo. 2. cap. 13. $7. If any perfon 
„ thall commence or defend any action, or ſue out any writ, 
« proceſs, or ſummons, or carry on any proceedings in the county 
court, who ſhall not be admitted an attorney or ſolicitor accord- 
ing to the act of 2 Geo. 2. cap. 23. he ſhall forfeit 201, with 
« coſts, to him who ſhall ſue, in any court of record.“ 


Df the Hundred Court, 


MCcE. 


2 Inſt. 71. (e) HIS court was, for the eaſe of the ſubject, by the king 


270, 1 divided and derived from the county court, and hath the 


firſ divifion (/) ſame juriſdiction. ' \ | 
of counties into hundreds, and of the grants of hundreds, wide 6 Co. 11. 9 Co. 25. 4 Co. 33. Dyer, 
175. Roll. Rep. 118. Raym. 360. Vent. 399. 3 Mod. 199. (F) And therefore is no court of record. 


4 inſt. 267. Cannot hold plea of debt or treſpaſs, where the debt or damages amount to 49* 
Co. Lit. 118. Nor of treſpais vi et armis. Co. Lit. 118. | 
4 lat. 267, Although the ſtile of this court is curia E. C. militis hundred! gil 
ſui de B. in com, Buck. tent. c., coram A. B., ſeneſchallo ibidem, Jet 41 


the ſuitors are judges. ſn 


* 


Ok the Court Baron. - a 
In an hundred court, the plea was laid to be coram /eneſchallo & paſch. 
ſeAateribus ; Serjeant Newdigate took an exception to it, that it 32 Cr. . 


. ſhould be laid to be held coram ſeneſchalls per ſectatores; but Wynd- Moor g 
Nh, ham, Atkins, and Scroggs thought it well enough; but the chief 

If juſtice con., and cited the caſe of Myat and Wigges, 4 Co. 47. where (a) That the 
* the coroner of the hoſtel and the coroner of the county took an ©2277 of 


indictment, where it did not appear that the party was killed Benth daily 
within the verge; and reſolved to be ill; for that there the record grants at- 
TY was entire, and it could not lie coram non judice, as to the coroner — 
of the hoſtel, and ſo void; and good as to the coroner of the ards of hun- 
county; and perhaps the jury, in their finding, were principally 9redcourts, 
directed by the coroner of the hoſtel ; ſo it might be here, for 2 5:ntns 
b they in the hundred court may be ſwayed principally by what the againg all 
ſteward ſaid. Another objection was, that the firſt proceſs was dhe parties? 
dee, an (a) attachment; but as the defendant appeared, the court ſaid 3 
that fault was cured; ſo judgment was affirmed. pl. 4. 
The true procels of this court at common law is a di/ringas, but Salk. 201. 
by cuſtom the proceſs may be (5) a /evari facias ; and it is ſaid, Ty A, 
that moſt hundred courts have this cuſtom. cution my 


be in the hundred court by levari facias; and therefore where the books ſpeak of a diftringas, they 
muſt be intended of a levari, for a diſtreſs infinite would be endleſs in an execution. 2 Lev. 88. 
2 Keb. 117. 126. Vide Carth. 54. —— And for the manner of ſetting forth a judgment in this court, 
wide alſo Carth. 53, 54. 2 Lutw. 1369 . 3 Lev. 4033. 


If a jury in an hundred, or other inferior court, will not agree Salk. 281. 
on their verdict, the way is, as in other courts, to keep them without ?l+ 3» 
meat, drink, fire, or candle, till they agree; and the ſteward may 
trom time to time adjourn the court till they do agree. 


Df the Court⸗Waron. 


1 court is (c) incident to every manor, and had (d) anti- 4 Inf. 264. 
ently conuſance of all pleas of land within the manor, ſo 4 Co. 33. 


"x | „„ CO belle 3 

that no perſon within the manor could apply to any other juriſ- (e) That 

the king diction without a remiſit curiam from the lord, is incident 
hath the | to a manor, 


and was at firſt inſtituted for the eaſe of the tenants, for ending controverſies where the debt or damage 


was under 4O 5. at home, &c. 4 Inſt. 268. Owen, 35. Brownl. 175. Bulſt. 55. (4) But at this 


33. Dyer, day is no court of record, nor can it hold plea of debt or treſpaſs, where the debt or damage amounts to 
rt of record. 405. Co. Lit. 118. 2 Inft. 311. Nor of treſpaſs vi et armis, becauſe it cannot impoſe à fins. 
nt to 40% Co. Lit. 118. 2 Inſt. 311, 312. 

The ſuitors are (e) judges, and the (7) ſteward but as a re- 6 H. 4. pl. 3. 

hundred! giſtrar. | Te CHEM ut 
4 Co. 33. b. 

idem, yet 4 Inft, 268. S. P. [4 Term Rep. 446. 8. P.] (e) Though the plea there is held upon a writ of 


tight, . Co. 11. b. 12. a, 4 Inſt. 268. (F) And a man cannot preſcribe to hold a court-baron bo- 
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206 Of the Court-Baron, 


fore his ſteward, but before ſuitors. Cro. Jac. 582. adjudged. See Mod. 173. Cro, Fliz. 792. 
Noy, 20. Godb. 49.—But perhaps may preſcribe to hold a court before his ſteward, but not a court- 
baron. Cro. Jac. 582. Leon, 316. Brownl. 21. Noy, 20. 2 ſones, 23. Godb. 68. A 
court-baron being 1:cident to a manor of common right cannot be preſcribed for. Cro. Eliz. 792, 
adjudged. Noy, 20. adjudged. | 


4 Inſt. 268, The ſtile of this court is (a) curia barones E. C. militis maneris 


(a) My Lord % 8 : , . . . 
any Sg ſui prædicti (having the manor's name written in the margin) tent. 


he bath ſeen ali die coram A. B. ſeneſchallo ibidem, &fc. 
court rolls in the reign of Edw. 1. (hiving the name of the manors in the margin) ſtiled thus, Aula 
ibidem tent. tali die, &c. becauſe it was holden in the hall of the manor, 4 Init. 268. 


Co. Lit. This court cannot be holden out of the manor ; but if a man be 

58. a. lord of two or three manors, and there be a cuſtom to hold a court 
at one for them all, ſuch courts are by cuſtom good. 

Co. Lit. 58. This court is of two natures, the firſt is by common law, and 


4 Sq called the freeman's court, or court-baron ; and of this the ſuitors 


of King's are judges, and the ſteward is regiſtrar ; and this may be kept 
Bench bas from (5) three weeks to three weeks; the ſecond is (c) a cuſtomary 


granted in- court, and concerns copyholders, of which the lord, or his ſteward, 
tormations , , 


2eainft lords is judge; as the firſt cannot be without freeholders, ſo this can- 
and ftewards not be without copyholders; a court-baron may be of this double 


—_— nature, and then the roll contains matter concerning both. 


nants, by warning courts- baron every three weeks, and diftraining them to appear, or pay a certain 
ſum of money, upon no occaſions at all, but to extort amercements from them, (c) For this wide 
4 Cu. 27. Cro. Car. 366. Jones, 342. 


(% For the By magna charta, (d) cap. 24. © A pracipe in capite is not to be 
ee ge „ © granted, whereby any freeman may loſe his court.“ 


2 Inſt. 39. h 
(e) The By 52 H. 3. cap. 22. (e) No man ſhall cauſe his freeholders 
king bound « to ſwear ( f) againſt their will, for that ought not to be done 


hereby in 0 : 

hi core. „ without the king's (g) commandment.” 

baron, hundre i, or county court. 2 Inſt. 143. (F) Intended between party and party, for to inquire 
for the lord of all the a ticles belonging to the court-baron or hundred, they may be ſworn. 2 Inſt ; 
142, For which articles vide ſtatute 4 Edw. intituled extenta marerii. (g) In a writ of right pa- 
tent, wherein plea is held of freehold, the court may give an oath, for the writ is mandatum regis. 
2 Inſt. 143. 


4 Inſt. 343 All pleas in a court-baron, of common right, and by courſe of 
law, are determinable by wager of law ; but by preſcription they 
may be determined by jury. 

4 H. 6. 179, If a man recovers in a court-baron, they have not power to make 

ee, execution to the plaintiff of the goods of the defendant; but they 

543. Bro. may diſtrain him, and retain the diſtreſs till ſatis faction. 


Court Baron, 6. S. C. But a gare made, for it is uſual for the ſuitors, aſſigned by the ſteward, to 
tax the ſums, and then to award a levari facias. Yrere, It by cuſtom, or common law? See 
12 Mod. 124.—By Brownl. $1. Upon a levari out of a court-baron, goods cannot be ſold without 4 
cuſtom to ſell, &c., & wide Noy, 17. 


Yelv. 194. If in a court-baron the defendant appears not upon the diſtreſs, 
Gomerſal yet the goods diſtrained are not forfeited, nor can be ſold by the 


— bailiff, for the diſtreſs is but in nature of a pledge; and though by 


Judged. the courſe of the common law, where a man is attached by bis 


Cro. Jac. i k p 
dee — goods, and appears not, they are forfeited; yet in a court baron 


52. S. C. no (5) attachment lies, but a diſtreſs infinite only. 
adjudged. (+) The proceſs in a court- baron is ſummons, attachment, and diſtreſs infinite. 2 Roll 
Rep. 493 · & vide Bulſt. 53. | 
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Courts of the Cinque Ports. 


HE cinque ports are (a) ancient trading towns lying towards Eract. lib. 
the ſea coaſts; theſe held per baroniam, and were repre- 3˙ fl 18. 


| 1 1 . Inſt. 222. 
ſented in parliament by the lord warden or keeper of the cinque (a) Fon ne 


ports; but they did not hold by the tenure of knight-ſervice, only cient records 
by ſending ſhips to ſea, &c., and as they were inſtituted for the *9vching the 


defence and ſafety of the kingdom, they had ſeveral (5) liberties = nog, 


and privileges granted them, in reſpect of their neceffary attend- $50. ap 
7 . rit the 
ance in thoſe ports. — 
ports were but three, viz. Dover, Sandwich, and Romney; but Haſtings and Hithe were added by 
William the Conqueror. 4 Inſt. 222.— To which Winchelſea and Rye were adjoined ; theſe now ſend 
each of them their repreſentatives to parliament ; and though ſeven in number, are ſtill called cinque 
ports. 2 Inſt. 5 56. 4 Inſt. 222, () To which they have a lawful title, confirmed by magna 
arte, c. 9. in theſe words, Barones de quinque portubus & omnes alii portus babeant omnes libertates 
I liberas conſuetudines ſuas. 2 Inſt. 20. But this confirmation does not extend to picas of the 
crown, with which they intermeddie as juſtices of the peace. Cro. Car. 253. 


There are ſeveral courts within the cinque ports; one before 4 Ind. 223. 
the conſtable of the caſtle of Dover ; others within the ports them- (c ) * l ws 
elves, before the mayors and jurats; (c) another which is called Twiſden, 
curia quinque portuum apud Shepway. that nobody knows where this court is. 

There is a court of Chancery in the cinque ports, but no origi- Sid. 266. 
nal writs iſſue thence, but it ſerves only to decide (d) matters of 5 2 a 
equity. 8 : 256. It is 


ſud the great uſe of their Chancery is to relieve againſt errors in proceedings at law, which they uſed 
v indorſe upon the bill. Fr 


The lord warden hath two juriſdictions, 1. The (e) authority of 2 Ind. 556. 
an admiral, to hold plea by bill concerning the guard of the caſtle, — 3 
c. according to the courſe of the common law. — 


of England; which juriſdiction is faved to him in ſeveral acts of parliament, as 2 H. 5+ ſtat. . 


c. 6. 27 H. 8. c. 4. 28 H. 8. c. 15. 5 Eliz. © 5. 11 & 12 W. 3. c. 7. & wide 2 Jon. bb, 67. 
Chan, Ca, 305. ; | 


By 28 Egev. 1. cap. 7. © The (J) conſtable of the caſtle of Dover ( 7) Who is 
* ſhall not hold plea of a foreign county within the caſtle gate, 2 war- 
te . x 3 en of the 

except it touch the keeping of the caſtle; nor diſtrain the in- g,, ports. 
* habitants of the cinque ports, otherwhere or other wiſe than they 2 aft. 556. 
* ought after the form of their charter for their old franchiſes, 
confirmed by magna charta.” 


he mayors and jurats of the ſeveral cinque ports have power 2 Int. 557, 
o hold plea, 69'c., and (g) upon their judgment no writ of error = * 
lies in B. R. but they are examinable by bill in nature of a writ of . p. 
mor, coram domino cuſlode ſeu guardiano quinque portuum apud curiam (g) Sects, 
ſuam de Shepevay, upon the 


a , judgment 
5 the court of Shepway. Sid. 356. Per Twiſden ; and ſo are the books which ſpeak of a writ of 
ter to the cinque po; ts to be intended, 
The 
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- wiſe in debt, 


+ before jultices of peace within the cinque ports, a certicrari may be immediately directed to them; 


-- 


208 Courts of the Cinque Ports. 
4 Inſt. 2244 The juriſdiction of the cinque ports is general, as well as to (a) 
(a) Other- perſonal as (5) real and mixed actions. 

or treſpaſs t anſitory. Cro. Eliz. 910. Where a ſtranger comes within the cinque ports, and does a 0 
tranſitory treſpaſs, and after goes out of their juriſdiction, he to whom the treſpaſs was done may 


have an action at common law, elſe he would be without remedy ; for they can call none in who are 
out of their juriſdiction, and the privileges were granted for the eaſe and benefit, and not the pre- of 


Judices of the inhabitants. Yelv. 12. 2 Inſt. 557. (6) And they hold plea of freehold by plaint. | « 
Sid 166. But a judgment in B. R. for lands there ſhall bind for ever, though ſuch judgment for lands 


in Wales, or a county palatine, is merely void. 2 Inſt. 557, 4 Inſt. 223. Bro. Cinque Ports, 24. Q. 
That they cannot plead to the juriſdiction of the court of Meſtminſter, but muſt demand conuſance, b 
4 Inſt. 224.— Alſo, if an ejectment on a feigned leaſe be brought of lands within the cinque ports, 


the courts of Wftminſter will not allow the tenant of the lands, on his prayer, to be made defendant, to al 
plead to the juriſdiction of theſe courts, but will tie him ſtrictly to the rules of confeſſing leaſe, en- of 
try, and ouſter, and pleading not guilty; this is not like the caſe of ancient demeſne, where a recovery de 
In the courts above makes the lands frankfee for ever. - 
2 Inſt. 557 If a man is murdered in any of the cinque ports, his wife may ; 
Said to have fai 


325 at have an appeal againſt the murderer, (c) directed to the ſheriff of 
ed between the county, and he ſhall execute the writ (d) within the cinque | 
Waes and ports, for the conſtable hath no juriſdiction to hold plea thereof, 


Braines. | mu 
Cro. Eliz. 694. S. C. adjudged. (c) Becauſe the king in a manner is concerned; for if the plaintiff is and 
nonſuit, the defendant ſhall be arraigned at his ſuit, Yelv. 14. Cro. Eliz. 911. (4) Yet in dic 
Yelv. 13. per Poph. If the defendant at all times after continued within the cinque ports, ſo that he 

might be proceeded againſt there, no appeal would lie elſewhere, ed, 
2 Inſt. 557- So, if the defendant is in cu/?odig mareſchalli, the appeal may be 

Tro. Elie. againſt him by bill, Nx 515 


695. 778. 


4 Inſt. 23. If a man hath judgment in any of the king's courts, and the 


9 defendant hath no lands or goods but in the cinque ports, the 9 


certified into Plaintiff may have (e) a writ to the lord warden to make ex- 


Chancery, ecution. | | | 
and from 


thence by mittimus to the lord warden to make execution. And. 28. 3 Leon. 3. W. Bendl. 46. 


Co. Jac. If a man is impriſoned at Dover by the lord warden, an(f) 


-- <4 1 habeas (g) corpus (h) may iſſue to the lord warden, Qc., for the 
«djudged. Privilege, that the king's writ runs not, muſt be intended between 


(/) Wherea (i) party and party, for there can be no ſuch privilege againſt the 
prohibition, kin | | | 
mandamus, S* 5 | 
Sc. Cro. Car. 543. Palm. 55: Sid. 355. 4 Inft. 223. 2 Lev. 86. 3 Keb. 598. Hard. 475. 
Where a certicrari, vide Roll. Abr. 395. 2 Hawk. P. C. c. 27. $24. (g) Ad faciendum & fe- 
cipiendum; but if ad reſpondendum a private perſon, Q. Mod. 20. 8 Mod. 22. 12 Mod. 666. 
5) But Sid. 166., it was ſaid by ſome, that it had ſcarce ever been known that a prohibition 0r 
abeas corpus went to the cinque ports. [Bet there can be no doubt, but that they will go there.] 
(i) A uo minus lieth thither. Hard. 475. 


z Inft. 557. The (I) lord warden is the immediate officer of the court, and 
11 0 writs ſhall be directed to him (n) as in all real actions, Sc 
(h The for lands within the five ports. 


conſtable or keeper of Dover Caſtle is alſo warden of the cinque ports, and the writs directed to him 
are, Rex, &c. conſtabulario caſtri ſui de Dover & cuſtodi guingue portuum, c. 2 Inſt. 556. 4 Inſt. 22% 
(/) But writs of appeal muſt be directed to the ſheriff. Cro. Eliz. 604. Becauſe the king is ina man- 
ner concerned. Vide Yelv. 13. Cro. Eliz. 911. 2 Inſt. 557. (n) But if there be an indictment 


for they proceed by virtue of their commiſſion, and not their ancient charters, &c. Cro. Car. 253 
254+ but tor this, vide Roll. Abr. 395. | | 


Ok the Courts of the Stannaries. 209 


By the 2 V. & M. cap. 7. © Whereas the late lord wardens * / 

tc claimed a right of nomination of one perſon to each of the 

© cinque ports, the two ancient towns, and their members, whom 

<« they ought to elect to ſerve in parliament z it is declared and 

| « enacted, that all ſuch nominations were and are againſt law, 
| | «© and void.” 7 


— 


4 by original in B. R., directed to the ſheriff of the county of Kent, Oro. Elis. 

. and he brings in the defendant, who pleads that Sandwich is part a) Sago: 
- of the cinque ports, ubi breve domini regis non currit, &c., and cingueports 
5 demands judgment of the writ, this is a bad plea; for the defend- cannot award 


ant having done the murder within the cinque ports, and after ME | 


flying out, if this pleading ſhould be allowed, (a) there would be a for that 
proclaimed in open county. Cro, Eliz. 910. 


But if the defendant by his plea ſhews that at the time of the velv. 13. 
murder ſuppoſed, and at all times after, he had been an inhabitant, 
and commorant within the cinque ports, and ſo had given juriſ- 
diction to the judges there, and ſhewed they might have proceed- 
ed, &c,, it would be a good plea. - IR 


Of the Courts of the Stannaries. 


1 courts were (5) inſtituted for the conveniency of tin- 4 Int. 229. 


ners, that they might be encouraged in the making of tin, 3 Armen 
one of the ſtaple commodities of the kingdom; and therefore in; 


Cornwall and Devonſhire, where the ore or mine of which it is made and acts of 


chiefly abounds, the workers herein were allowed the privilege of — 


ung and being ſued in thoſe places. * the ſtanna- 
den and for an expoſition of the charter of E. 1. and the ſtatute 50 E. 3. which gave great privileges 
to the tinners, vide 4 Inſt. 232.5 12 Co. 10, 11., Plow. 327.-z Roll. Abr. 547, 548-3 & wide 
16 Car. 1. c. 1 5. by which their privileges are declared and circumſcribed. 


and The juriſdiction of the (c) court is guided by ſpecial laws, by 4 Inft. 229. 
„Ec. eultoms, and by preſcription time out of mind. | Hu eß = 
| Dit vide 4. Inſt. 299.» And that the lord warden bath juriſdiction of all the tin in Cornwall and 


to him ven. 4 Inſt, 229. 

ſt, 22% 

am No writ of error lies upon (d) any judgment in theſe courts ; but 4 Inſt. 230. 
mem the art - . . 3 [3 Bulſtr. 
them j party grieved muſt be relieved by appeal in ſeveral degrees 


| x 133. Dod- 
lt to the ſteward of the 2 court, where the matter lies; ridge's Hiſt. 


en to the under-warden of the ſtannaries; and from him to the of Cornw. 
OL, II. | P . lord 94] (or 


If a murder is committed at Sandwich, and an appeal brought ra 


failure of juſtice. | ought to be 
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210 Of the Courts of the Stannaries. 
any matters lord warden bf the ſame ſtannaries; and for want of juſtice there, 
8 the to the privy. council of the Prince of Wales, [as duke of Cornwall, 
otherwiſe, When he hath had livery and inveſtiture of the ſame. And from 
upon ajudg- thence the appeal lies to the king himſelf, in the laſt reſort.] | 
om Nat collateral matters. 3 Bulſt. 183. Per Coke, an ee faid to have been fo reſolved 


upon a conference by all the judges, as is to be ſeen recorded in Chancery in the petit- bag office, 
Q. Ow. 8. Sid. 233» | 


4 Inft. 231. Blowers, and all other labourers and workers, without fraud or 
Refolved covin, in and about the ſtannaries in Cornwall and Devon, have the 
by all the >” =" NS. - = of 

judges., Privilege of the ſtannaries during the time they work there. 

Vide 2 Roll. Rep. 44+ and the ſtatute 16 Car. 1. c. 15. | 


4 Ind. 31. All matters concerning the ſtannaries, or depending thereupon, 


3 are to be heard and determined (a) according to the cuſtom of the Sul 
Fr ag ſame time out of mind uſed, | 
(a) But vide Cro. Car. 333. | | . ſeyi 
& Inſt. 231. Tranſitory actions between tinner and tinner, or worker and por 
2 worker, though not concerning the ſtannaries, nor ariſing therein, = 
judges, if the defendant be found within the ſtannaries, may be brought * 
in theſe courts, or at common law. T 
4 Inſt. 23r. But if one party only be a tinner or worker, ſuch tranſitory ac- dain 
egen tions which concern not the ſtannaries, nor ariſe therein, cannot the a 
* be brought there, and in ſuch caſe the defendant by the cuſtom to he 
(5) 2 Roll. and uſage of that court may plead to the juriſdiction, and (0 point 
1 379 ought not to be arreſted eundo to ſwear it, or redeundo. the f 
But it was ſaid by the chief Juſtice, that after the oath taken they will for zd. enter the plaintiff a comn 
tinner. | . EW» 5 a e | and I: 
4 Inſt. 231. There ought to be no demurrer in thoſe courts for want of mages 
e form, but for matter of ſubſtance only. * ten 
judges. 5 anta 
5 Inſt. 231. They have no juriſdiction of (e) any local action ariſing out of and to 
ae the ſtannaries, and (d) matters of life, member and plea of land, * cu 
judges. are expreſsly excepted out of their charters. ter tl 
(c) That the plaintiff muſt ſhew that he was a tinner, and that the court was held within the jurifdic- The 
tion of the ſtannaries. Fatefl. 103. (4) They have no court of equity, and therefore a ſuit con- « leq 
cerning an agreement relating to mines, &c. proper here. 2 Vern. 383, 4%. « Unle; 
[See further upon this ſubject Pearce's Laws and Cuſtoms of the Will « 2 a 
Gtannarics.] | 42 ſu 
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Of the Court of Commiſſioners of 
Sewers. e 


20 * 


BY the (a) common law the king uſed to grant commiſſions for (a) Reg. 


inquiring into the want of reparations of ſea walls, ditches, 12% B. 


gutters, ſewers, oc. 113. 4 Inſt. 276. 
ſcyeral acts of parliament, it will be neceſſary to ſet down the pur- * ps 
port of ſuch as are moſtly in uſe at this day. 


| | 23s 
which vide 2 Inſt. 29, 30. 25 E. 3. C.4+ 45 E. 3. c. 2. 1 H.4. c. 12. 6 H. 6. e. 5. 9 H. 6. 
C. Fo 18 H. 6. c. 10. 23 H. 6. e. Yo 12 E. 4, C. 6. 4+ H. 7. C. . 6 H. 8. c. 10. 


The chief ſtatute relating hereto, is 23 H. 8. cap. 5. which or- 22H. 8. e. g. 
dains that the lord chancellor, treaſurer, the two chief juſtices for Which vide 
the time being, or any three of them, whereof the lord chancellor 
to be one, ſhall, as often as need be, direct commiſſions, and ap- tual by 
point commiſſioners ; the form of which commiſſion is ſet\forth in 3 a = 
the ſtatute, which fully declares the duty and authority of the ſaid % 1 M. 
commiſſioners, viz. That they do inquire by the oaths of the honeſt & 3. e. 11. 
and lawful men, &c., through whoſe 8 the hurts and da- eee ene 
mages have happened, c., and who hath or holdeth any lands Glamorgan, 
or tenements, c., or hath or may have any hurt, loſs, or diſad- &. 
vantage, c., and all theſe perſons and every of them to tax, c., 
and to make and ordain ſtatutes, ordinances, c., after the laws 
wack and cuſtoms of Rumney Marſh in the county of Kent, or otherwiſe 
. after their own wiſdoms and diſcretions. 
ariſe The 25 H. 8. cap. 10. enacts, That no perſon ſhall be compel- 25H. 5. 
lit colts * led to take upon him the execution of any ſuch commiſhon, © *** 

* unleſs he be a dweller in the county wherein he is appointed 
of the 


© commiſſioner z alſo that every perſon refuſing to take the oath 

* of commiſſioner, as appointed by 23 H. 8. cap. 5. ſhall, as often 

wh . refuſal ſhall be certified into Chancery, forfeit five 
marks,” 

Sy The 3 & 4 E. 6. cap. 6. directs in what manner the king's 3 & 4 E. 6. 

$ lands ſhall be liable, and taxed by the commiſſioners, and his © * 
tenants diſcharged and indemnified in their payments of ſuch 

. axes, and that every ſuch commiſſion ſhall be in force for five 

years from the teſte, unleſs ſuperſeded.” | ET 

4 Ey the 13 Eli. cap. 9. all commiſſions of ſewers ſhall conti- 13 Flis. 

due in force for 10 years after the date thereof, unleſs they be © 9* 

„ cpealed by a new commiſſion or ſuperſedeas ; alſo by this ſtatute 

2 all laws, ordinances, and conſtitutions duly made, according to 

che ſtatute 23 H. 8. cap. 5. nd written in parchment, * 

| 2 | ed 


But as theſe matters are now to be regulated according to (5) (4) AsMag- 
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212 De the Court of Commiſſioners of Sewers, 


ce ed under the ſeals of the commiſſioners, or fix of them, (whereof 
cc one part ſhall remain with the clerk of the commiſſion, and the 
& other in ſuch place as the commiſſioners or fix of them. ſhall 
c appoint,) ſhall without any certificate to be made into the 
<6 Chancery, and without the king's aſſent, continue in force, not- 
cc withſtanding any determination of ſuch commiſſion by ſuper- 
& fedeac, until the ſame laws, ordinances, and conſtitutions ſhall 


ce be altered, repealed, or made void by commiſſioners afterwards 


. « affigned : alſo, by this act there ſhall be no certificate or return 


cc of the commiſſion, or of any of their laws, ordinances, or 


D «© doings by virtue thereof.” | 2 
3 Jac. 1. By 3 Fac. 1. cap. 14., all walls, ditches, banks, gutters, ſewers, 
rag 7 “% gates, cauſeways, bridges, ſtreams, and water-courſes within 
* omg By two miles of London, having their fall into Thames, ſhall be ſub- 
which power © jeCt to the commiſſion of ſewers, and to all ſtatutes made for 


| eg “ ſewers, and to all penalties in the ſaid ſtatutes contained.“ 


mayor of London to appoint commiſſioners, 


7 Ann. By the 7 Ann. cap. 10. reciting the power of the commiſſioners 
c. 10. by former ſtatutes, as to ſelling the lands of thoſe who refuſed to 
pay the taxes and proportions with which they were charged, and 

that theſe laws did not extend to copyhold lands, it is enacted, 

that the commiſhoners ſhall have the like power as to copyhold 


lands, and that the lords of ſuch copyholds ſhall admit the ven- 
dees, c. Alſo, by this act it is enacted, that it may be lawful * 


for the commiſhoners by warrant to authorize any perſon to levy 
the ſums of money aſſeſſed upon the lands, Qc., by diſtreſs and 
ſale of the goods of the party refuſing, returning the overplus. 
Notwithſtanding the ample powers by the above-mentioned 
ſtatutes given to the commiſſioners of ſewers, yet are their pro- 
ceedings {till examinable in the courts above, and accordingly we 
find ſeveral reſolutions in which their proceedings and ſentences 
have been controuled by the courts at Weftminſter. | 
As where the commiſſioners, on the finding of a jury that 7. G. 
Rook's had ſeven acres of land next adjoining to a bank on the river Thames, 
and that the occupiers of thoſe ſeven acres uſed to repair, but that 
there were beſides 800 acres within the ſame level liable to be fur- 
rounded, having taxed each of the ſeven acres at 8s. it was held; 
1//, That the finding that the occupiers of theſe ſeven acres uſed 
to repair, was not material, becauſe that ſuch occupiers might 
have been tenants at will, whoſe acts could not bind him who had 
the inheritance. 2dly, That though theſe ſeven acres lay next the 
bank, yet ought the commiſſioners to tax all thoſe lands which 
were in danger of being damnified by the overflowing of the 
waters, and conſequently received benefit by the repairs; for 
(a) Hard, though they are to act (a) according to their diſcretion, yet ſuch 


146. diſcretion muſt be governed and directed by the rules of law and 
reaſon. A284 | | 
%%%, The commiſſioners of ſewers cannot make any (5) new nyt 


10 Os. 737» tions to charge the people; (c) but if there were an old wall, 11 
13 ce. 35. may build another (if that be decayed) on the inſide, or ſome fm 
6 | | | waſ 
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Of the Court ok Commillioners of Sewers. 


way diſtant, if it be neceſſary, and may compel them that re- 


paired the former to repair it, if they have no damage by the 
remove. . e | | 
If one be bound by preſcription to repair a bank, which by ſud- 
den violence, and without the default of him who is ſo bound to 
repair, is thrown dawn, the commiſſioners are not to charge him 
only with the repair, but ought to tax all others according to the 
advantages accruing to them from ſuch repairs. 

The commiſſioners of ſewers cannot tax a whole townſhip, but 
muſt proportion each man's ſhare according to the quantity of his 
land, &'c., and, therefore, where the commiſſioners aſſeſſed a fine 
on the village of D., and by their warrant ordered it to be levied 
on J. S., whoſe cattle being diſtrained, he brought his action, and 
had judgment; and afterwards the ſaid J. S. refuſing to releaſe 
the judgment, he was committed by the commiſſioners z but upon 
complaint thereof the court of King's Bench committed and fined 


the commiſſioners, and held that by ſuch proceedings after a judg- 


ment at law, they were guilty of a præmunire. 

It has been holden, that, though the commiſſioners of ſewers 
are not a court of record, and may thus commit for a contempt z 
yet that muſt be underſtood of a contempt in the face of their 
court, and not to impriſon a perſon for diſobeying their orders. 
There was a complaint of the inhabitants of Whitechapel at the 
council-board, that the commiſſioners of ſewers had. taxed the ſaid 
inhabitants for a repair of a ſewer in Wapping, whereas they were 
not within the level; thereupon the council ordered a certiorari 
out of B. R., and that the matter in queſtion ſhould be tried there; 
which was accordingly done, and the certiorari delivered; notwith- 
ſtanding which they ifſued out their warrants for putting the or- 
ders in execution, and the officers refuſing to execute the ſame 
were fined 101. a man; thereupon a ſecond certiorari was delivered 
to return all proceedings and all orders, &c. 3 the ſame; 


this being alſo diſobeyed, and new orders made for fining ſome 


of their officers for their contempt ; whereupon they appeared, 
and though they alleged the advice of counſel in what they did, 
yet they were committed for the contempt ; the next day the re- 
turn was brought into court, and upon the ſeveral certioraris the 


returns were ſeveral, which the court difallowed, and ordered 
them to return all their proceedings upon the return of the firſt 


writ, and to return upon the laſt, that ante adventum brevis they 
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Moor, 825. 
Sid. 145. 
(e) 2 Keb. 
129. 

10 Co. 139. 
Keigbley's 
caſe, 5 Co. 
100. a. S. P. 


2 Bulſt. 197. 
Cro. Jac. 

336. „ 
2 Inſt. 125. 
. P. 


Sid. 145. 


Lev. 288. 
The caſe of 
the Com- 
miſſioners 
of Sewers 
for White - 
chapel, 
Raym. 186. 
Vent. 66. 
Mod. 44. 

2 Keb. 63 5 
8. | 

Salk. 145. 
pl: 6. ; 

. Co citeds 


had returned the whole matter, which was accordingly done, and 


led; and after they continued a week in priſon without bail, 
they were fined 40 marks a piece, and diſcharged, and the matter 
ordered to be tried at the B. R. It was here moved in behalf of ſome 
of the commiſſioners, that theſe orders, whereby the contempt of 
e commiſſioners appeared, though they were returned, might not 
filed upon a clauſe in 13 Eliz. cap. g. which excuſes them from 
returning their orders,. and exempts them from penalties ; but it 
was reſolved that that, and other proviſoes in the ſame ſtatute, did 
only extend to the court of Chancery, to abridge the power which 
© court of Chancery had over the ſaid commiſſioners, and the 
ris yo, orders 
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(«) That orders by 23 H. 8.-cap. 5. and that it did not at all (a) reſtrain the 


the commiſ- ; 6 . . 
gener of court of B. R. from proceeding by certiorari. 88 
Cambridge Fenns, by 15 Car. 2. c. 17., have an abſolute juriſdiction, and are not to return their pro. 


ceedings on a certiorari ; but if they obſerve not the ſtatute, their proceedings will be void, & coram un 
Judice, and the parties may examine the ſame by an action at law, Sid. 296. | 


Sid. 78. If it be found before commiſſioners of ſewers, that ſuch a one 

ee ought to repair a bank, and he removes the proceedings into B. R., 

the court will neither quaſh the inquiſition, nor grant a new trial, 

unleſs he, who is found to be the perſon that ought to repair, will 

firſt repair the bank; after which, if it be otherwiſe found, they 

will order him to be reimburſed. . 

2 Hawk. There is a rule in the court of King's Bench, that no order of 

3 = ©+ 27: commiſſioners of ſewers ought to be filed without notice given to 

1 145. the parties concerned ; alſo it is every day's practice of that court, 

pl. 6. [See before it will ſuffer the return of a certiorari for the removal of the 

further for orders of ſuch commiſſioners to be filed, to hear affidavits concern- 
e practice ; . | 

of the court ing the facts whereon they are grounded; and if the matter ſhall 

er e, {till appear doubtful, to direct the trial of feigned iſſues, and either 

oftheorders, to file the return, or ſuperſede the certiorari, and grant a proceden- 

Anon. 2 add, as ſhall appear to be moſt reaſonable for the trial of ſuch iſſues, 

Barnardiſt. and to give (6) coſts againſt the proſecutor of the certiorari, if it 


3 er appears to have been groundleſs. 


2 Str. 1263. A certiorari to bring up an order for the removal of their clerk, is of common right, 
and not diſcretionary, 1 Str. 609. Forteſc. 374. 8 Mod. 331.] (6) 2 Keb. 500. 


2 Str. 1127. An order of ſewers was made for levying gd. per acre on 1312 
L.. Whe- acres, to be paid to the clerk, to be applied towards defraying of 


ther an acre- > . 8 : 
tx bea Charges in and about the execution of the commiſſion, which was 


richt _— confirmed by the court of King's Bench. 
ment | 
whether the right way be not to aſſeſs the particular lands according to the danger they lie in. Com- 


miſſioners of Sewers v. Newburgh, 3 Keb. 827. Bow v. Smith, 9 Mod. 94. ] | | 


2 Str. 1127. [A rate may be made to re- imburſe charges. ] 


Court of Pipowders. 


le) Incident HIS court is incident to every fair and (c) market, and is 
AY called curia pedis pulveriſati (d); becauſe for contracts or in- 

market as , = . J . d 48 

well as fair. juries done concerning the fair or market, juſtice ſhall be done 

4 Inſt. 272. ſpeedily as the duſt can fall from the foot (e). | 

W. 99. 8 ' 2 ; 3 
Brownl, 175. Bulſt. 55. Cro. Eliz. 773. That there may be a court of ee 
without fair or market, and a market without an owner. 4 Inſt. 272. (4) Mirror, cap. 1. 85. 


_ 
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kearned modern writer, who derives it from pied puldreaux, a pedlar, in old French, and therefore ſigni- 
fying the court of ſuch petty chapmen as reſort to fairs or maikgis. Barriagton's Obſervat. on the 
Stat. 337.4 v 4 3 4 „ 21 's 1 2 | 


| It is a court of record, of which the ſteward. is judge, there being 4 Int. 272. 
no ſuitors. . „  6Co. 12. 


f 2 Bulſt. 23, 
Its juriſdiction conſiſts herein, that the (a) oontract or (5) cauſe 4 loft. 272. 
of action be in the ſame time of the ſame fair or market, and not (a) Cannot 
before, or in former; it muſt be for fome matter concerning the 
ſame fair or market, done, complained of, heard and determined the for this 
(e) ſame day within the precinct of the ſame fair or market. ö og 
things ariſing within the fair. Roll. Abr. 545. Moor $30. Cro. Jac. 313. 2 Bulſt. 21, {6) If one " 
flanders another who trades in the market, in any thing which concerns his trade, as by diſparaging his 
goods, which he expoſes to ſale there, an action lies; ſecs, if the words do not concern any thing touch- 
ing the market, 10Co, 73. Hall and Jones judged. Cro. Elis. 773, Moor 624. S. C. adjudged. 
Ah. 272. Roll, Abr. 544. 8. C. cited. (e) The proceedings being de bord in beam. 2 Inft. 272. 
This curt continues during the time of the fair, and no longer. 2 Bulft, 23.——-It may be ad- 
journed from market to market. Keilw. 99. The continuance may be entered by an idem dies, &c, 
Moor 459» g N ; 4 * 4 * 1 5 . . 


* 


By the 17 E. 4. cap. 2., reciting, that divers perſons coming to Made per- 
fairs be grieyouſly vexed and troubled in the court of pipawders, 3 
by feigned actions, and alſo by actions of debt, treſpaſſes, feats 6. 
and contracts made and committed out of the time of the ſaid fair, (4) Though 
or the juriſdiction of the ſame, contrary to equity and good con- duch. uy: 
ſcience, c., it is enacted, © That no miniſter of any ſuch court ee, 
of pipowders ſhall hold any plea (d) without (e) oath made by defendant  Y 
te the plaintiff or his attorney, that the contract or other feats i init | 
contained in the declaration, was made within the fair, and ir hall 20 
„within the time of the fair, and within the juriſdiction and be made 
&* bounds of the ſaid fair,” | „ 3 


4Inſt, 272. (e) Vet this concludes not the defendant, but notwithſtanding he may plead to the juriſ- | 
dition of the court. 4 Inſt. 272. 2 Bulſt. 22. | „ +4 | 


[From this court a writ of error lies, in the nature of an appeal, Howell v. 
to the courts at V eftminſter, which .are now bound by the ſtatute Johns, Cro. 
of 19 Geo. 3. c. 70., to ifſue writs of execution in aid of its proceſs El. 77 
after judgment, where the perſon or effects of the defendant are 
not within the limits of this inferior juriſdition.J — 


Ok the Courts in London. 


HERE are ſeveral courts within the city of London, which 4 Int. 2474. 
L exerciſe a juriſdiction according to their on ſtated rules 
and forms, but yet are ſubject to the controul and correction of 
the king's courts at We minſter, whenever they exceed their jurif- 
r "> =" + 00 7 0 YO WE 
TS 1. The 


. Court deeds 
map be en- 


Pd 


6 | Ot the Courts in London. 


1. The Court of Huſtings. 


4 luft. 24. This is the (a) higheſt and moſt ancient court of record within 


8 Lord the city of London, and is always held at Guildball, before the lord 


ee mayor and ſheriffs of London for the time being; but when any 


from the matter is to be argued and determined in this court, the recorder 
Saxon words ſits as judge with the lord mayor and ſheriffs, and gives rules and 


bus, which : 
Ggnifies a Judgments therein. 


bouſe, dbing, thing, that is, the houſe of cauſes or things. 4 Inſt. 247. [So, Sir H. Spelman in his | 


Gloſſaty voc. Huitings. I— But by Forteſc. pref. to Monarchy 59. it is a pure Sax9n word, fignifying any 
council or court in general, and therefore applied to the ſupreme court of the city of London. The Saxay 
word, according to Junius, is borrowed from the Iſlandick. | : : e 
4 Inſt. 247. This court hath juriſdiction of (5) all pleas real, perſonal and 
(5) In this mixt; and for this purpoſe it is diſtinguiſhed into two courts, ag 
the judges fit one week on real actions, and the other on thoſe 
rolled, re- which are perſonal or mixt. | | 
coveries may 
be paſſed, wills may be proved, and replevins, writs of error, writs of right patent, writs of waſte, writs of 
partition, and writs of dower, may be determined for any matters within the city of London and the liber. 
ties thereof. Lex Lond. 105. But note, That all real actions are now grown out of ule. 


4 Int, 247, Judgment of outlawry in the huſtings is not given by the mayor, 


who is coroner, or his deputy, but by the recorder, by the cuſtom 
of the city. TIT | 
Lex Lond. In this court, the lord mayor for the enſuing year, the ſheriffs, 


T5, chamberlain, and bridge-maſters, are choſen. 
18 E. 3-14 Upon a judgment given in this court of huſtings, a writ of errot 
Roll. abe lies at St. Martius (e) before certain juſtices. ' - © 5 


45. S. C. | ; | * 
2 309 . 2 Sand. 2 52. S. P. And upon a judgment of the ſaid juſtices a writ of error lies in parlia. 
ment. 2 Leon. 107. (c) For their commiſſion, &c., vide Reg. 130. F. N. B. 3. 


2. The Sheriffs Courts. 


4 Inf. 238. There are two ſheriffs of London and Middleſen, each of whom 
keeps a court of record for all perſonal actions within the city of 
London ; theſe courts are kept at Guildhall, and in each court a 
ſteward is the judge; they have belonging to theſe courts two 
priſons, called counters, the one in Wood-freet, the other in the 
l Poultry. | | | | ; 
(4) But for The (d) proceſs in theſe courts is by ſummons, arreſt, (e) foreign 


this vide Lex 
e gs attachment, Wc. 


&c. (e) Vide for this title Cuſtoms of London, 


4 Inſt. 247, From theſe courts a cauſe may be removed by habeas corpus i 

es Weftminfler-hall ; but if an erroneous judgment be given, the caule 
may be removed by writ of error to the Huftings, before the lord 
mayor and ſheriffs, e 

If a plaint be levied in a counter in London, and a habeas corp 


N Skin. 105 


in cuſtody, and he only is to anſwer if he efcapes. _ 


8 3. The 


brought, it is returned by that ſheriff in whoſe counter the part) s 


cour 
upon 
freen 
ſcien 
peare 
the ce 
leſs t. 
ſtay | 
order, 


could 


fa chm 
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3. The Court of Equity before the Lord Mayor, 
commonly called the Court of Conſcience, 


The juriſdiction of this court ariſes from (a) a cuſtom in London, 
viz, that if a plaint of debt is entered in the ſheriff's court, upon 
ſuggeſtion. of the defendant, the lord mayor may ſend for the 
parties, and for the record, and examine the parties upon their 
plea; and if he finds that the plaintiff is ſatisfied, he may award 
that the plaintiff ſhall be barred, but he cannot examune after 
feigen, Ps > Mind Of bot 20 e 


judgment was given in an action in the ſheriff's court in Londen, 
and after it was removed to the mayor's court by ſevata querela, 
within which court there are four attornies, who, by an excluſive 
cuſtom, are the onlyattornies of the court; one of them was aſſign- 
ed to the plaintiff by the recorder, who refuſed to act, as did all 
the others, becauſe the then lord mayor was concerned in intereſt. 
On complaint to B. R. it was held, that no perſon could withdraw 
himſelf from the juriſdiftion of the King's Bench, which had 2 
power of obliging all officers to do their duty; that the denying 
juſtice in ſuch a manner was of dangerous conſequence, and might 
be puniſhed by information, &'c,; that in the caſe of the abbot of 
Crawland, 20 E. 4. the liberties were ſeized, becauſe he had not 
officers ; and that the attorney's refuſal in this caſe was ſufficient 
to forejudge him. | 


There is alſo the court of requeſts, which is called the court of | 


conſcience, and is held before certain commiſſioners at Guildhall, 
and was (6) eſtabliſhed for recovering debts under forty ſhillings, | 


aft of council, 9 H. 8. but has fince been confirmed by act of parliament, 3 Jac. 1. c. 15. 


and 14 Geo. 2. c. 10. 


This court cannot grant prohibitions to ſtay proceedings in the 


courts at Weſtminfler ; and therefore where J. S. brought debt 
upon an obligation of 10 J. for payment of 5/. in B. R., againſt a 
freeman of London, who cited the plaintiff in the court of con- 
ſcience, ſurmiſing that leſs than 40s. was due; the plaintiff a 

peared there, and ſhewed the obligation ; notwithſtanding which, 
the commiſſioners there, upon the allegation of the defendant, that 
leſs than 405. was due, ordered the plaintiff to accept it, and to 
ſtay proceedings in B. R., which he refuſing, the commiſſionerg 
ordered the regiſtrar to keep the obligation, ſo that the plaintiff 
could not proceed in B. R.; whereupon the court granted an at- 
jachment againſt the commiſſioners and regiſtrar, - 
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4 Inſt. 24 
(a) Then! 
this is a rea- 
ſonable cuſ- 
tom, althoꝰ 
it hath been 
of late 
abuſed, 


; Ski N. 67. 


pl. 2322 
Hil. 26, 27 
Car. 2. in ; 
B. R. Bux - 
ton v. Sin- 
gleton, 

Keb. 432. 


* 5 


Lex Lond. 
229. ; 
(5) Firſt be 
gan by an 
which vide, 


3 Keb 533. 
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Curteſy of England. 


NANT by 1 curteſy is he, who after his wife's death 


Dr. & Stud. 
lib. 2: 6, 7: (having had iſſue by her inheritable) is introduced into her 


2 inheritance, and has an eſtate for life therein; and he is ſo called 
Cove, tit. from the favour or curteſy of that law which made this proviſion 
Gy; i for him, to which he had no natural right, nor to which any other 
England and nations, (a) except thoſe of Great Britain and Ireland, admitted 
Ireland in him. | IT 
the time of N | 

H. 1. Seld. Jan. 65. and in Scotland in the time of Malcom. Macan, 56. Both by a poſitive inftity. 
tion. (a) This is a miſtake ; it was known in other countries, though not under this name. By the 
reſcript of Conſtantine, it is eſtabliſhed, ut bæreditatis maternæ pater uſum frufum, filii proprietatem 
baber:nt, Crag. j. f. dieg. 22. C 40. Cod. I. 6. le. 1. And the laws of the Almains define the eftats 
almoſt in the very terms uſed by the laws of England. Lindenbrog, L. Aleman. 1.92. We find it in 
the feudal ſyſtem, not indeed as a neceſſary conſequence of the feudal tenure in its original purity, but 
arifing from the expreſs terms of the inveſtiture. The language of the feudal law js maritus wueori ton 
ſuccedit in feudum, niſi fit ſpeciglitdr inveftitus. Wright's Ten, 193. n. c. Sir W. Blackſtone inclines 
to think, that tenancy by the curteſy of England was fo called, as ſignifying an attendance upon the lord's 
court or curtis, (that is, being his vaſſal or tenant,) not as denoting any peculiar favour belonging to this 
iſland, 3 Comm. 126. The contrary, however, is maintained by one of his ſucceſſors in the Vinerian 
chair. 2 Wooddef, 18, ] 


Rev, Claſſ, [ The words of this law, as they are found in a writ of 11 H. 3. 
LS ordaining the reception of it in Ireland, are, Si al:quis deſponſaverit 
1 aliguam mulierem, ſive viduam, frve aliam, hereditatem habentem, et 


n. 9 ijſe peſimodum ex ed prolem ſuſcitaverit, cujus clamor auditus fuerit 
mes Hl. ter quatuor parictes, idem wir, ſi ſuper vixerit ipſam uxorem ſuam, 
C. L. 180. * 1 : IS - . \ 

habebit totd vita ſud cuſtodiam hereditatis uxoris ſue licet ea forte 
\ , _ habuerit hæredem de primo viro ſuo qui fuerit plene etatis.] 


(A) What Perſons may be Tenants by the Curteſy; 
what not. . | | 
(B) Of what Sort of Inheritances this Eſtate is 
allowable ; of what not. 1 
| > n Eſtate the Wife muſt have to let in the 
uſband to be Tenant by the Curtely : And 
herein, 1 
1. The deſcendable Quality of ſuch Eſtate. 
2. The Seiſin of the Wife thereof. 
3. When this Eſtate and Seiſin is to begin, and how long it 


muſt continue. | 
(D) Of 


xy 


(1 


(F 


attain 


and a] 
their | 


the W] 


Gred, a 
in reſpeE 


curte 
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(D) Of the Huſband's Title being initiate by having 
of Iſſue, and to what Purpoſes: And herein, 
1. What Sort of Iſſue this muſt be. 
2. When it muſt be born. 
3. What it muſt do to entitle the Huſband to be Tenant by 


the Curteſy. 
(E) The Nature and Quality of ſuch Tenancy by 
Curtely : 5 
1. With reſpect to the Eſtate itſelf. > | 
2. With reſpect to the Privity between him aud the Heir, 


(F) By what Means this Title may be prevented 
and deſtroyed. | | | 


(a) What Perſons may be Tenants by the Curteſy; 


what not. 

7 l. THE words of this law are general, and ſeem to extend to all [(«)But the 
10 ſorts of perſons without diſtinction; therefore (a) idiots IE 
3 and lunaticks, and (6) villains, may be tenants by the curteſy. ls uhliop= 

$4 Py ate is merely void, by reaſon of their incapacity to contract, and one of the circumfiances neceſſary 
fuerit to the completion of their title to the eftate is therefore wanted, ] (5) The lord, if he will, may entet 
ſuam, ad hold thoſe lands againſt the villain and his iflue for ever. Co. Lit. 118. 12 3+ a. 
forts 


2. Perſons convict only of (e) felony or treaſon, perſons (d) out- 5 For they 
awed i vi | : orfeit only 
n any civil action, may be tenants by the curteſy ee 
and chattels abſolutely, for of their lands the king gains but a pernancy of the profits. 5 Co. 110, Co. 
Lit. 92. b. 391. a. Stauf. 192. (d) Bro. tit. Outlawory 26. 36. 59. Co. Lit. 128. For ſuch 
procels of outlawry might be eafily ſuperſeded, and thereby the king's pernancy of the profits diſcharged. 


3. But perſons attainted of (e) felony or treaſon ſhall not be (.) Bro. tic. 
tenants by the curteſy; for they being thereby extra legem poſits, Curtehy, 15. 
and their perſons forfeited to. the king, they are thenceforth be- * 5 
cone incapable of our laws in general, and, by conſequence, of Godb. 323. 
chis in particular, which intended to give the inheritance only to (/) Co. Lit. 
t ole who were capable of holding it rata vita ſua: alſo, perions 38 
Atainted in (J) a premmire are excluded the benefit of this law, (g) But if 


ind alſo (g) a/iens, be they friends or enemies; and in theſe cafes W «in be 


Ip title ſhall never ariſe, even for the benefit of the king, but gm 
© wife's eſtate ſhall be diſcharged of it for ever. + perſon at 


| tainted par- 
20m and have ifſue after, they may be tenants by the curteſy, in reſpect to that ifTue had after, but not 
* of any iſſue had before. 7 Co. 2.5-——Popiſh recuſants were diſabled from being tenants by 
curteſy, 3 Jac, Is C. 5˙ 8 13. a 
4 
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(B) Of what Sort of Inheritance this Eſtate ts 


allowable z of what not. 


Dr. & Stud. 1. Or a uſe at common law, or what is now called a truſt, it is 


__ _ expreſsly reſolved, that a man ſhall not be tenant by the 


 Dyer,g, Curtelſy.; (a) and Doctor and Student aſſigns this as one reaſon, why 


pl.25- fo much land was put in uſe to prevent this title; and the 27 H. f. 
Co. 1+ 123+ cap, 10, in the preamble recites this as one of the miſchiefs that 


: 4 Inſt. 87. 


, 


te) zut ſtatute intended to remedy ; the reaſon ſeems, that of a uſe there 
curteſy of was neither tenure nor wardſhip, nor any eſcheat nor benefit to 
_ the lord, and therefore not within the reaſon of this law z beſides 
equity, tho! that the feoffees were tenants to the lord, and the land in their 
5 14 is en the . eue 3 Ou and ee 3 
; ouble out of the ſame lands. Another reaſon may be, that the 
Hodſon,” uſe conſiſting merely iu privity between the feoffor and feoffees, 
2Vern.333. and being in the nature of a thing in action, for which no remedy 
Wha lay but by /ubpena in Chancery, and therefore none could have any 
681. Chap. remedy for it but thoſe who were parties or privies to the feof. 
In v. Chay- ment, or within the words or plain meaning thereof, and, conſe. 
. quently, the huſband could not be tenant by the curteſy, nor his 
2 there= wife be endowed thereof, they being ſtrangers and collaterals to 
ore of mo- the feoffment; and the denying them the rents and profits, cauld 
. be no breach of truſt in the E they not being originally 
hand. Son- truſted for any ſuch purpoſe, nor compellable to account to them. 
Binden, 2 Vern. 536. Cunningham v. Moody, 1 Vez. 174.J 


* 


Co. 22. 2. A man ſhall not be tenant by the curteſy of a copyhold un. 
f 2 N leſs there be a ſpecial cuſtom to warrant it, for the freehold and 
wy " inheritance being in the lord, and the copyhold being only a cul- 
| tomary right of taking the profits time out of mind at the will of 

the lord, this cuſtom, like all others, muſt be a law to itſelf, and 
all eſtates derived thereout are ſo far good as they are warranted 

by that law, and no farther ; if, therefore, there be no cuſtom for 

a man to be tenant by the curtefy, of his wife's eſtate, there 1510 

law by which he can claim it; and if there be no law, he can have 

no more right than to another man's property; and this ſtatute 
cannot operate upon copyhold, ſince this ſtatute, like other ſtatutes, 
was made within time of memory, and ſo falls ſhort of any ſhare 
in the original conſtitution, or governing af copyholds ; and for 
this reaſon, where ſuch cuſtom of holding by the curteſy has pre- 
vailed, it has yet been taken literally ſtrict, and not to be exten 
in the leaſt beyond thoſe bounds the cuſtom has allowed of. 

3. As where FJ. S. ſet forth, that within ſuch a manor there 
was a cuſtom, that if one took to wife any cuſtomary tenant of the 
faid manor in fee, and had iſſue by her, if he outlived ſuch wile 
he ſhould be tenant by the curteſy ; and the caſe was, that J. 4 
married a woman, who at the time of the marriage had not a 
copyhold, but afterwards, during the coverture, a copyhold de- 


Sir John Sa- ſcended to her; it was adjudged, that he ſhould not be tenagt 0] 
_ vage's caſe, | Ba the 


- Curtefy of England. " 


the curteſy by this cuſtom, for that his wife was not a cuſtomary 2 Leon. 10g. 


tenant at the time of the marriage, which by the ſtrict and literal 20h. 8. C. 


meaning of the cuſtom ſhe ought to be. SO g n 
4. Of an annuity to a woman and her heirs, after a writ of an- Co. Lit. 
nuity brought, a man ſhall not be tenant by the curteſy any more 144. b. 


N — P h. 8 . 
than a woman ſhall be endowed thereof, for thereby it becomes a Maes 83. 


perſonal inheritance. | | 
5. A man may be tenant by the curteſy of lands held in antient Alden'scafe. 

demeſne, and a woman may claim dower”of ſuch lands: alſo, of Fs 
lands in Berough-englih. | - $26. [S. C. 
2 And. 178. S. C.; but this point does not appear in any of the reports.] 


6. Of lands in gavelkind, (a) a man may be tenant by the curteſy Co. Lit. 
without having ifſue by his wife, by the cuſtom ; and herewith our Hs hs 
ſtatute has nothing to do, fince cuſtom, a law of much longer I. P. R. 627. 
ſtanding, had already provided for him, and preſcribed the terms [(4) der. of 
of his enjoying of it. 1 „ 
the tenancy by curteſy extends only to a moiety, and it ceaſeth if the huſband marries again. This at 
leaſt is the cuſtom of gavelkind in Kent. Robins. Gav. b. 2, c. 1] 


7. There are ſome kinds of inheritances whereof a man may be Prærog Re- 
tenant by the curteſy ; though a woman, in ſuch caſe, ſhall not be #2: 575 
endowed ; as if lands holden of the king by knight's ſervice de- 
ſcend to a woman, and after office found ſhe intrudes and taketh 
huſband, and hath ifſue, in this caſe the huſband ſhall be tenant 
by the curteſy ; yet if the heir male, after office found in the like 
caſe, mus and taketh a wife, ſhe ſhall not be endowed, by the 
expreſs proviſion of Præregat. regis, cap. 13. But this ſtatute 
doth a alter or abridge the ſtatute that gives a man a title by the 
curteſy, | | | 

8. So, if a man marry the nief of the king, by his licenſe, Co. Lit. 
(which amounts to an enfranchiſement, at leaſt during the cover- 3% N 
ture,) and after lands deſcend to the wife, and the huſband hath 
flue by her, and then ſhe dies, the huſband ſhall be tenant by the 
curteſy: but if a woman marry the villain of the king, by his 
licenſe, ſhe ſhall not be endowed ; for notwithſtanding the licenſe, 
be ſtill remained a villain to the king, who may enter at his plea- 
ſure, and defeat the wife's title of dower by his own title para- 
mount. | „ 

9. A man ſhall be tenant by curteſy, of a caſtle, of a (5) houſe Co. Lis 
that is caput baroniz, or comitatiis, becauſe able to defend the realm, 75 wy By 
and of a common without number ; but of theſe a woman ſhall 0) wide 
not be endowed. 8 head Deer, 

ö 5 — and that by a late reſolution, a woman ſhall be endowed of ſuch a houſe. 


Io, Of offices of profit a huſband ſhall be tenant by the curteſy. Plow. 379. 
| | y Lor 


08 cites ſome ancient records, wherein tenancy by the curteſy was allowed of dignities and offices of 
22 as to carry a ſword before the king at his coronation, to be his carver upon that day; and 


> Earl of Saliſbury by the curteſy ; but theſe being offices, as appears, annexed to particulardignities, 


T being dignities themſelves, and capable of being entailed, may without any inconvenience be allowed 


We privilege of this law. Co. Lit, 29. But fee note (r.) inths x3thedlt. | 


[11. Where 
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[r. Where a teſtator directed his truſtees to convey a fourth 
part of his freehold lands to the uſe of his daughter for her natu- 
ral life, fo as ſhe alone ſhould take the rents, her huſband not to 
intermeddle therewith z and aſter the performance of ſeveral other 
truſts, in truſt for the heirs of the body of the daughter ; Lord 
Hardwicke held, that in this caſe the truſt was merely executory, 


Roberts v. 
Dixwell, 


that the wife took an eſtate for life only, and therefore the huſbaud 


was not entitled to be tenant by the curteſy.] 


% 


(C) What Eſtate the Wife muſt have to let in the 
Huſband to be Tenant by the Curteſy. 


it. 5 35- f. L acquaints us, that it muſt be an eſtate either in 


_ is fee-ſimple or fee-tail general, or where the wife has it 
3 5 as heir of the ſpecial tail (a); and my Lord Coke ſays, for the 


Co:Lit.227, huſband to be tenant by the curteſy is one of the incidents to an 


$Co. 34. eſtate-tail, which to reſtrain by condition, were repugnant, Se.; 


s 5 8 and therefore if a woman, tenant in tail general, marries and hath 


Co. Lit. iſſue, which iſſue dieth, and then the wife dies, ſo that the eſtate 
Fo „But is thereby determined, yet the huſband ſhall be tenant by the cur- 
Body teſy ; the ſame law if the limitation had been to the woman and 


muſt be ſole the heirs of her body, upon condition, that if ſhe die without iſſue 
tenant both then to remain to another; for this is not a condition but a limita- 
of the free= _. - | | 

hold and the tion, and no more than what the law ſaith 


inheritance. Co, Lit, 183. a.] 


Co. Lit. 30. 2. So, if one, ſeiſed of a rent in fee, makes a gift in tail general, 
8. rape, Re or if a rent de novo be granted in tail general to a woman, who 
[As the fa. marries and hath iſſue, the iſſue dieth, and then the wife dieth 


rute de des without other iſſue, yet the huſband ſhall be tenant by the curteſy, 


does not of the rent, though the eſtate-tail therein be determined and ſpent; 
extend to a 5 5 1 | - . 

buſbands for this being an incident to ſuch an eſtate at the time of its 
claiming creation, whenever the huſband has iſſue, his title is initiate, and 


| —— ſhall not be loſt after by failure of iſſue, which, being the act of 
ing dower, God, ought not to turn to his prejudice ; and this is within the 

it is for this words of our law Beæreditatem habentem, without fixing its conti- 
reaſon, pro- 3 
bably, that a NUANCE. | 


buſband may have curteſy, and a wife dower of a rent reſerved upon a gift in tail, For though as be- 
tween. the donor and his heirs, and the donee and his heirs, the rent is incident to the reverſion in conſe- 
guence of the ſtatute de donis, yet, as againſt a huſband claiming curteſy, or a wife claiming dower, the 
donor muſt, to warrant the poſitions of Lord Coke, have a rent in groſs, chat is diſtinct from any eſlabe, 
as he had before the ſtatute de donis. Preſton on Eſtates, c. 6. note. ] MAN | 2 


[So, of eſtates determining by a ſpringing or ſhifting uſe, the hul- 

band, by the latter opinion, ſhall have his curteſy, notwithſtanding 

the determination of the eſtate of his wife. And of this opimon 

x Leon. ab was Anderſon, If a feoffment, ſaid he, be made to the uſe of J. &. 
Flad and his heirs, until J. D. hath done ſuch a thing, and then unto 
Etats, os; the uſc of J. D. and his heirs, the thing is done, and F. S. dieth, 
Jupra, his wife ſhall be endowed. - In this caſe the eſtate of J. S. was © 
determinable fee in point of quality, but it is not on 


account 
that 


formed : 
Perk. 46 


at 
— 


— 
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that the wife was entitled to dower, but N eſtate 2 
D. took effect by ſpringing or ſbiſting uſe. And this opinion o 
Anderſon has been 7 hwy 1 8020 to the ſame effect in the 
caſe of an executory deviſe. Thus Joſeph Sutton deviſed his eſtate Buckworth 

to truſtees, upon truſt to pay the rents and profits for the mainte- T Tuc 
nance and education of Mary Barre, till ſhe arrived at twenty-one n 
or was married; and from and after the ſaid Mary Barrs ſhould a. note 4. 
have attained her age of twenty-one years, or ſhould be married, 18 
he gave and deviſed all the ſaid land and premiſes to the ſaid Mary Jurid. 722. 
Barre, her heirs and aſſigns for ever. But in caſe the ſaid Mary 

Barre ſhould happen to die before ſhe arrived at the age of twenty- 

c one years, and without having iſſue of her body lawfully begotten, 

then, from and after the deceaſe of the ſaid Mary Barre, without 

iſſue as aforeſaid, he gave and deviſed all his ſaid eſtates unto his 

grandſon Walter for life, with ſeveral remainders over. Mary 

Barrs married Solomon Hanſard, and had ifſue a ſon, who died in 

her life; and afterwards Mary Barrs died under twenty-one. In 

this caſe, the court of King's Bench were unanimouſly of opinion, 

that on the deceaſe of Mary Barrs, her huſband became entitled 

to be tenant by the curteſy for his life, and that, ſubject thereto, 

the deviſees over became entitled by way of executory deviſe.] 


But to underſtand the nature of the wife's eſtate, we muſt con- 
fider farther, | 


1. The Deſcendible Quality of fach Eftate. | 

I. The rule herein to be obſerved is, that the ifſue of ſuch huſ- This rule 
band may by poſſibility inherit. 50 ee ba 

formed after the ſtatute de donir, and by virtue thereof; for our ſtatute requires no ſuch property in the 


1 neither did the common law; but for this vide 2 Inſt. 336. 8 Co. 35, 35. Co. Lit. 29 b. 
erk. 465, e | | 


— 


2. Therefore if lands are given to a woman and the heirs male 8 co. 35. 
of her body, and ſhe has iſſue a daughter, and dies, the huſband o. Mt- 
ſhall not be tenant by the curteſy; the ſame law if it hath been 
og to her and the heirs female of her body, and ſhe had iflue 
a ſon, | 

3. But if a woman ſeiſed in fee marries, and hath iſſue, and Bro. tit. 
then the huſband dies, and ſhe takes another huſband, and hath oy 8 

8 ſue by him and dies; though the firſt iſſue be living, yet the 3 Co. 3 
8 ſecond huſband ſhall have it by the curteſy, becauſe his ifſue, by Lit. 5 32 · 
er, the polfibility may inherit; as if the firſt iſſue die without iſſue, 


* Vhereby it comes to the uncle, c. f 
| [It is eflential to this eſtate, that the iſſue ſhould take as heir 8 Co. 34. 
» huſ- to the wife; that they ſhould take by deſcent ; for if they take by Summers e. 


ir — . ” 2 3 P : id 
Vtue of a remainder over, their birth will not entitle the huſband.) op ig 


| 2. The Seiſin of the Wife thereof. | 
1. That the wife muſt be ſeiſed of the eſtate, is required by the Dr. & Stud. 


very words of the law, which ſays, aliquam hereditatem habentem, 45h 9 81 
hat there muſt be a poſſeſſion of ſuch inheritance by the very co. Lit. 29. 


words 2. 90. 


. Carteſy, 7. 


324 


3 Co. 34. 36. 
F- N. B. 
143. 
Keilw. 2. A. 
Bro. tit. 


* Perk. 470. 
L(a) But 
entry is not 
always ne- 
ceſſary to 
give ſeiſin 
in fact; for 
If the land 
be in leaſe 
for years, 
curteſy may 
be without 
entry, or 
even receipt 
of rent, the 
poſſeſſion of 
the leaſe for 
years being 


deemed the poſſeſſion of the huſband and wife. De Grey v. Richardſon, 3 Atk. 469.] 


469. 
7 Ed. 3. 66. 
Keilw. 104. 


= 8. dieth likewiſe before the rent becomes due, or the church becomes 
F. N. B. void, this ſeiſin in law in the wife ſhall be ſufficient to entitle her 
149, Bro. huſband to be tenant by the curteſy, becauſe, ſay the books, he 
ug Curtah, could not poſſibly attain any other lein, as indeed he could not, 
2 Sid. 110, and then it would be unreaſonable he ſhould. ſuffer for what no 

(5) But if induſtry of his could prevent; but the true reaſon is, that the 
2 we auf wife hath theſe inheritances which lie in grant, and not in livery, 
pendant to When the right firſt deſcends upon her; for ſhe hath a thing in 
e rant when ſhe hath a right to it, and nobody elſe interpoles to 
Abe prevent it. WE Fe 


entry into the manor, Lord Hale thought the huſband would not be eatitled to be tenant by the curteſy of 
the advowſon. Hal. MSS. Hargr. notes on Co. Lit. 29. a.] | 


Caſborne v. 
Scarfe, 


1 Atk. 603. 


Vin. Abr. 
Curteſy, E. 


pl. 23. S. C. 


more fully 


te ported. 


Ewer v. Aft. 
wike, 1 An- 


derſ. 192. 
Moor, 272. 
Hearle v. 
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words of the law; and therefore if a man die ſeiſed of lands id 
fee-ſimple or fee-tail general, and thoſe lands deſcend to bis 
daughter, and ſhe marry, and have iſſue and die, before any entry 
made by her and her huſband, or any other for them, the huſband 


| ſhall not be tenant by the curteſy; but here we mult underſtand 


ſeifin in a two-fold ſenſe, vis. ſeifin in fact and ſeiſin in law; and 
where a ſeiſin in fact may be had, as in the above caſe, there, a 
ſeiſin in law will not do; nay, though the huſband doth all he can 
to get poſſeſſion in his wife's life-time, and as ſoon as he heareth 
of her father's death, goeth towards the land to take poſſeſſion, 
and before he can come there the wife dies, yet he ſhall not be 
tenant by the curteſy, and therefore one * book ſays, he ſhould 
have ſpoken to ſome neighbour, being near the lands, to have en- 
tered for his wife, as in her right, immediately after the father's 
death ; and the reaſon of this is from the words.of the law, which 
require that the wife ſhould have aCtual poſſeſſion of the inherit- 
ance ; and of things lying in livery the wife hath not actual pot 
ſeſſion till the entry of the huſband (a). | 


2. But now of ſuch inheritances, whereof there cannot poſſibly 
be a ſeiſin in fact, a ſeiſin in law is ſufficient z and therefore if a 
man ſeiſed of an advowſon (5), or rent in fee, hath iſſue a daughter, 
who is married and hath iſſue, and he dieth feiſed, and the wife 


[So, of lands mortgaged in fee by the wife previouſly to the mit- 
riage, the huſband ſhall be entitled to be tenant by the curtely- 
For his neglect in not paying off the mortgage, is not ſimilar to 
the caſe of laches in a huſband, viz. as in a caſe where entry 
requiſite, becauſe it is nothing near fo eaſy to pay off a mortgage 
as to make an entry; and an objection of this kind holds equally 
ſtrong in the caſe of a truſt eſtate, for a huſband may more ealily 
get a decree for his truſtees to convey, than a decree to redeem? 
mortgage, which is attended with many delays. ' 

In copyholds where the cuſtom allows of this eſtate, the * 
of the huſband in the right of his wife in her life-time, thoug 
ſhe dies before admittance, will, it ſeems, be a ſufficient ſeiſin. 

With reſpect to truſts or equitable eſtates, the wife muſt hate 


ing 23 ſuch an intereſt that her huſband may have a ſeiſin or poſſeſſion 


Ves 298. Nature of a ſeiſin in her right. Therefore, where a apes * 
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viſed eſtates to truſtees in truſt to apply the profits for the ſale and See Mr. 
ſeparate uſe of his daughter (a feme covert] during her life, and es 


not to be ſubject to the debts or control of her huſband, with obſerrations 
pou to diſpoſe of them by will, notwithſtanding the coverture ; inhischap- 


rd Hardwicke held, that the huſband had no lle either in law upon 
on Eſtates, 
curteſy : that the legal eſtate was in the truſtees: that the father 
had made the daughter a feme ſole, giving her the profits for her 
life, but not ſubjeC to the control of her huſband ; the huſband ' 
then had no ſeiſin in equity during the coverture : and further, the 
tenancy by curteſy in this cafe would be directly contrary to the 
intent of the teſtator. ] AER pn ren 


3- When the Eſtate and Sellin is to begin, and how long it muſt 
| | continue. N N 


A. JO. as 


during the coverturez ſo the words of the law import, þ aliquis 


woman be difſeiſed and marry and die, leaving iſſue before any 
. re-entry made, the huſband ſhall not be tenant by the curteſy; for 
bly WF here ſhe had no inheritance, but only a right to an inheritance, 
which is out of the words of this law; but if the huſband or wife 


rs had entered during the coverture, there, after the wife's death, he 

<p ſhould have it by the curteſy, becauſe ſhe had hereditatem during 

comes the coverture. 1 IV | 

tle 15 2. If a woman ſeignoreſs intermarry with the tenant, and have 3 Leon. 347. 
ks, he iſſue and die, the huſband ſhall not be tenant by the curteſy of the Perk- 460. 
ld not, ſeignory, becauſe by the intermarriage the ſeignory was in ſuſpence, 5 123 
N and ſo ſhe could not be ſaid to have it, or if ſhe had, it is like the 

7 ſeilin of an inſtant, whereof a woman ſhall not be endowed. 

| J 


3. A woman tenant in tail, apres poſſibility, c. takes huſband, Bro. tit. 


thing in and hath iſſue, and the fee-ſimple deſcends upon the wife, be it Curteſy, 4. 


poſes to before or after marriage, the huſband ſhall be tenant by the cur- 
teſy, becauſe by the deſcent of the fee the other eſtate was merged. 
e curteſy d and gone, and ſhe became tenant in fee - ſimple executed. | 
8 4. In treſpaſs, the defendant ſays, that one 4. was ſeiſed of Keity. 2. 
the mit- thoſe lands in her demeſne as of ee, and that he took her to wife, which plain 
- eurtely. WI ind they had ifſue between them, and after A. died, and he held g gie, 


ſimilar to himſelf in as tenant by the curteſy, and (inter alia) it was moved, in the wis 


- entry 3 that he did not ſhew that after the marriage he was. ſeiſed in his 2 
mortgage: I demelne as of fee in right of his wife ; and though it was anſwered, cons the. 
s equal! that his ſhewing that A. was ſo ſeiſed, and that he took her to eſſential to 

ore cally wife was ſufficient, fince it could not be intended but that the de- 22 the 
redeem i fendant was ſeiſed in fee, as in right of his wife; yet, ſays the 2 
bock, the defendant widens opinionem curiæ amended his plea ac- curteſy. 
cording to the exception taken by the plaintiff. 1 f 
5. If a woman ſeiſed in fee makes a leaſe for life, or endows. But in the. 
i mother, and after has iſſue and dies, leaving the leflee. or mo- caſe; of the 
7, the huſband ſhall-not be tenant by the curteſy of the re- a e 


Verſion rent were 
ler and 10 , 5 : 5 : reſerved to 
vos ir heirs, 9. if the huſband ſhall not 1 rent during its continuance, and after the death 
ar > 5 * 
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or in equity, and therefore was not entitled to be tenant by the _— 


1. The eſtate and ſeiſin of the wife ought to begin ſome time Co. Lit. 29 
deſponſaverit aliquam hereditatem habentem, c., and therefore if a Perk. 458. 
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of the leſſee, the land iefelf, as tenant by the curteſy ; and wide Perk. 467, Co. Lit. 29. a Bro. tit, 


Curteſy, 10. Co. Lit. 15, a. 32. a. Keilw. 104. pl. 12. 


Bro. tit. 
3 makes title that the advowſon deſcended to three coparceners, who 


made partition to preſent by turns, the eldeſt to have the firſt, the 
middle the ſecond; and that he married the youngeſt, and had iſſue 
by her, and ſhe died, and the church became void, and ſo it be- 
longed to him to preſent, and doth not allege that ever his wife 
preſented; yet he was allowed tenant by the curteſy by the ſeiſin 
of the others; the reaſon of which caſe ſeems to be, that the ad- 
vow ſon being in its nature entire and indiviſible, and deſcending 
upon all the daughters as coheirs, though they agree to ſhare the 
fruits of it in ſuch proportions among themſelves, yet the in- 


heritance remains entire in them all, and they all have a ſeiſin in 


law before preſentment by either, which, according to the rules 


before laid down, is ſufficient to entitle the huſband to be tenant 


by the curteſy. 

7. A rent- charge is granted to a woman and her heirs, payable 
er feaſts of the year, the firſt payment to begin at ſuch of the 
Bradburn, two feaſts as ſhall happen after the death of J. S. The feme 
In this caſe takes huſband, and hath ifſue and dies; then 7. S. dies; and one 
A queſtion was, if the huſband ſhould be tenant by the curteſy of 
but the opl- this rent. | | ; | $7 

nion of Glyn, Ch. Juſt. was, that he ſhould ; for though this begins in futuro, yet it is grantable over 


2 Sid. 110. 


preſently, which proves it to be in efſe, and then the may be well ſaid babere bæreditatem, and the ſeiſin ib 


not material, eſpecially in the caſe of a rent. 


The time when this eſtate and ſeiſin in the wife is to begin, 
| whether before or after marriage, is not material; and therefore 


if a woman marries, and hath iſſue, which dies, and after lands 


deſcend to the wife, and the huſband enters, and then the wife 
dies without other iflue, yet the huſband ſhall be tenant by the 
curteſy, for the time of the deſcent is not material, ſo it be during 
the coverture. The ſame law is, if lands had been conveyed to the 
wife mutatis mutandis. | 1 

As to the continuance of this eſtate and ſeiſin in the wife, in 


Co. Lit. 40. 
. ſome caſes it is neceſſary it ſhould continue in her till iſſue had, and 


Curteſy,(4.) in ſome not; and in ſome caſes contiuuance both before and after 
But &. If will not ſerve: for the firſt, if a woman ſeiſed in fee of lands hath 


kv iſſue, and after commits felony, and is attainted thereof, yet the 

bad, the huſband ſhall be tenant by the curteſy, in reſpect of the iſſue had 

feme had before, and which by poſlibility might have entered; a/it2r, if the 

ebe wife had been attainted before ifſue : but in the other caſe, the 

treaſon, if huſband's title, by the having of iſſue was ſo far initiate, that the 

—_— lord might avow upon him for homage without the wife, and then 
8 in- 


date vile her crimes after ſhall not defeat him of it; beſides, this is within 
ſhall prevail the letter of our law, &c. Won 
againſt the king? Q. Alſo, in the caſe of the felony, if the huſband may enter preſently upon the attain” 
der during the wife's life, who is thereby civility mortua, as he might, if the wife had abjured the realm, 

| which is one kind of attainder; for which vide Co. Lit. 133. And that the abjuration'is an 
vide Co. Lit. 13. a 390. by Fs . 


In 


6. In a quare impedit by the king againſt divers, the defendant 
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Turteſy of England. _ „ 
In ſome caſes it is not neceſſary that the ſeiſin ſhould continue Perk. 4 
till iſſue; and therefore if a man, ſeiſed of lands in fee in right of Co. Lit. 
his wife, is diſſeiſed before iſſue, and afterwards he hath iſſue, and ** © 
the wife die before any re-entry made, yet the huſband may re- 
enter and hold the land as tenant by the curteſy, for the diſfeiſin 
left a right in him to be tenant by the. curteſy, if he had iflue, as 
it did in the wife and her heirs to the inheritance. | 
So, in ſuch caſe, if a recovery had been'had againſt the baron Perk, 4756. 
and feme by erroneous proceſs, or by falſe ſwearing, and after ex- 
ecution ſued thereof they have iſſue, and the wife dieth, yet the 
huſband ſhall-have error or attaint, and upon reverſal ſhall enter 
and hold as tenant by the curteſy, for being party to the record he 
may well have theſe. writs, and when the recovery is reverſed, it is 
ſo ab initio as to him. . IE denen; 8 5 5 = 
In ſome caſes continuanee: of--feifin before and after iſſue will Co. Lit. 
not do, therefore, if a. woman-makes a gift in tail, reſerving rent 30. 
in fee, and marries and hath ifſue, and then the donee dies with= 
out iſſue, and then the wife dies, the huſband ſhall not be tenant 
by the curteſy of the rent, for that is determined and gone, but 
he ſhall have the land. af wth: ; 5 
If a woman marries and hath iſſue, and lands deſcend to the wife, Plow. 263. 
and the huſband enters, and after the wife is found an idiot, by Coe. Lit. 30. 
office, the land ſhall be ſeiſed for the king; for when the title of , 55: Bat 
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. a . gu. of this 
8 the king and a common perſon begin at one inſtant, the title of caſe, be- | 
ifin s the king ſhall be preferred; a fortiori, in this caſe, if the woman cave the | 


— 
4 2 q 
8 


had lands before iſſue, and after iſſue had been found an idiot. N 00 


8 can continue 
no longer than during the idiot's lifes - 
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cannot have, that being diſcontinued during the whole coyerturez _ 1 
fee he cannot have, that being defeated and gone, and the 
ue reſtored to his right per formam doni; and as tlie eſtate of the 

| Q 2 73 wife, 


8 
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L 


TP If a daughter inheritrix marries and hath iſſue, and after a ſon Bro. tit. ö 
— 7 1s born, who enters upon the huſband and wife, and then the wife ch | | | 
wife dies, the huſband's title is defeated ; but if after the ſon had died (18. 13+) | [wy 
y the without ifſue, and the huſband had re-entered, it ſeems he ſhould | | | 
luring be tenant by the curteſy, whether he had ifſue by his wife after or 0 
to the not, and though ſuch firſt iſſue was dead before his re- entry: ſo, "ns 
| if the daughter in ſuch caſe after iſſue had endowed her mother, | i 
Fe, in and after the mother dieth, and the huſband re-enters, and his 38 
id, an wife dieth without other iſſue, yet it ſeems reaſonable the huſband 9 
4 after ſhould have it by the curteſy-: otherwiſe, in theſe caſes, if the ſon 7 
4: hath * the mother had not died till after the death of the wife, for i 
«+ the their title in both caſes was paramount the wife's, and diſaffirms 1 
ve had er title ab initio from the death of the father; but when the ſon 1 
it the or the mother dies, living the wife, then the eſtate comes to her 1 
ſe, the am, and whether it come before or after iſſue, ſo there be an E 
hat the entry made, is not material, as before appear s. : 1 
4 then fa woman tenant in tail generally makes a feoffment in fee, Cv. Lit. 7 
within nd takes back an eſtate in fee, and marries, and hath iſſue and 29 Þ» i 
ies, yet the iſſue may recover in a formedon againſt his father and © 1 
he ani then he ſhall not be tenant by the curteſy; for the eſtate-tail he 9 
he realm: ' 
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wife, during the coverture, was tortious, ſo muſt the huſband's be 
too after her death, and liable to be defeated by the iſſue. \ 


| i g . 2 | | 
D) Of the Huſband's Title being initiate by the 1 
having of Iſſue, and to what Purpoſes: And 
herein, | : 
1. What Sort of Ifſue this muſt be. - 
2. When it muſt be born. | | 3 
3. What it muſt do to entitle the Huſband to be Tenant by 
. | 3 
3 Co, 35. S to the firſt, if a woman be delivered of a monſter, which he 
Sys e hath not the ſhape of mankind, this is no ifſue in law; but th 
b. S. . however deformed it may be, or if it be born deaf and dumb, or 
an idiot, yet this is ſuch iſſue as will entitle the huſband to be 
tenant by the A | | (E 
$ Co. 35. 2dly, It muſt be born during the life of the wife; therefore if 


Co. Lit. the wife die in child-bed, and the iſſue is ript out of her womh, 

9 the huſband ſhall not be tenant by the curteſy, becauſe he hath no 

iſſue during the marriage, and therefore he cannot be ſaid ex 

prolem habere, and in pleading he mnt allege that he had iſſue 

during the marriage. | | | | 

8 co. 24. 3dly, The ſtatute ſays, cjus claner auditus fuerit ; but this is put A 
Jag * but for an inſtance; for if it be born alive, though dumb, and could 

.. not cry, it is within the meaning of this ſtatute; and there ate Copa 

pl 159- other ſigns of life beſides crying, as motion, &., but ſome books 


8 hg ſeem to incline, that it ought to be baptized, and if it be not, (nar 
N 2. a through the huſband's neglect, he ſhall not be tenant by the cur- 0 of 
But in Scot- teſy; but the ſtatute requires no ſuch thing, and therefore it ſeems 80 
e ah no eſſential part of his title. i 5 decau 
quire that not b. 
tue child ſhould cry, 5 ; Ifh 
Co. Lit zo. As to what purpoſes this title is initiate in the huſband by the WI after 
pe 5 * . having of iſſue, it appears before, that after iſſue had he hall do void, | 
4 homage alone, and receive homage alone during the life of hi cauſe} 
wife, and avowry ſhall be made only upon him; for the ſtatute "I 
ſays / ex ed prolem habuerit, &c. habebit tota vita ſua cuſtodian Wi now | 
hereditatis ; but homage done by the huſband before iſſue ſhall nu 

bind the wife. | 
17 a. 3. 5. Therefore if an eſtate be made to two women, and the heirs d * 
Co.Lit. 30. their two bodies, and one of them marry, and have ifſue and di, v cur 
accord. the huſband ſhall be tenant by the curteſy of her moiety ; for tl wy 
2 Roll, ſtatute ſevers the jointure between them by giving the huſband . 5 * 
E i; the cuſtody of it in the life of the wife; but if ſuch limitation bal E hay 
& cont, been to two men in this manner, their wives ſhould not be c- 1 
dowed, for the jointenancy takes place of the dower. N K 0, th 
Co. Lit. 30. : If the huſband, after iſſue, makes a feoffment in fee, and tht Aa 
3 326-3 Wife dies, the feoffee ſhall hold it during the life of the huſband Lo 
v.a6.”'7* and the heir of the wife ſhall not, during his life, avoid it h%% *** he 
7 | mf fcntly 
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cui in vitd, for it could not be a forfeiture, becauſe the eſtate of 8 Co. 72. 
tenant by the curteſy was but initiate, and not conſummate z and (#) But S. 


now ſince 32 H. 8. cap. 28. the iſſue ſhall not enter in ſuch caſe Cone 
till after the huſband's death, which ſhews, that in this feoffment before iſſue 

his intereſt and title to be tenant by the curteſy is involved, and 3 
paſſes by it to the feoffee, though not to ſuch purpoſe to make him ſig by ite 


tenant by the curteſy, which none but the huſband himſelf can bez had after.— 
for the ſame reaſon, it ſeems, that after iſſue he may leaſe the lands 3 
for his own (a) life. the, Ds 


ther may be aſked, wiz. who is do avoid the leaſe, if the tenant chooſes to hold the land 71 


— 
* 


Baron and feme have iſſue, and after join in ſuffering a reco- Hob. 324. 
very, the feme was within age and appeared by attorney, yet after P2"<y . 
her death it ſeems the, heir could not aſſign this for error till after 
the huſband's death, | 


(E) The Nature and Quality of ſuch Tenancy by 
Curteſy. | 


1. With reſpect to the Eſtate itſelf, _ 
2. With reſpect to the Privity between him and the Heir. 


AS to the firſt, this eſtate, in ſeveral reſpects, is looked upon as 3 Co. 22. 

a continuance of the eſtate of the wife, and therefore if three „ 
coparceners are of an advowſon, and they agree to preſent by 2 Int. 36 3. 
turns, the eldeſt firſt, and ſo on, and the eldeſt die, her huſband, Cro. Eliz. 
tenant by the curteſy, ſhall preſent as ſhe ſhould have done; and 9: P. N. B. 


ſo of any of the other ſiſters. 23 


So, a writ de partitione faciendd lies againſt tenant by the curteſy, Co. Lit. 174. 
becauſe he is in in continuance of the eſtate of coparcenary, though b. *75+ © 
: : - . ® Keilw. 118. 
not being a coparcener in fact he cannot have ſuch writ. | 
| If baron ſeiſed of an advowſon in right of his wife preſents, and 2 Roll. 
d by the Wi after hath iſſue, and the wife dies, and then the church becomes gbr. 38. 


mall do void, the huſband ſhall not have aſſiſe de darrein preſentment, be- a 
e of du cauſe he is in of another eſtate than that upon which he preſented ſeems clear, 
ie ſtatute defore; for before he had no eſtate but in right of his wife, and i the fm 


now he is ſeiſed for his own life, as tenant by the curteſy. 5 


after iſſue, he ſhould have had this writ. 


The wife's heir ſhall not be in ward during the life of tenant by F. x. B. 
the curteſy, becauſe by his continuance of his wife's eſtate, the 243 
deſoent to the heir is interrupted. | 
f a woman, tenant in tail, acknowledge a ſtatute and marry, Dyer, 51. 
and have iſſue and die, the land may be extended in the hands of in margize, 
ker huſband, tenant by the curteſy. 1 | 
So, the entry of the diſſeiſee is congeable of the tenant by curteſy, 9 H. 7. 24- 
ut not on the heir after his death. i : 
If tenant by the curteſy alien in fee, in tail, or for life of the = laſt. 30g. 
flee, he in the reverſion ſhall have a writ of entry in caſu conſimili 
elently, by the ſtatute of V im. 2. cap. 24, | . 
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Hob. 21. Tf tenant by curteſy grant his eſtate with warranty, and come 
- cry in as vouchee, he ſhall have aid of him in the reverſion for the 
167. weakneſs of his eſtate; ſo, if he himſelf be empleaded. 5 
3 Co. 23. As to the privity between him and the heir, this is ſo inſeparable, 
ere . that at common law, although both had, as it were by conſent, 
| 4 Co. 62. granted away their eſtates, yet no aCtion of waſte lay againſt any 
5 Co. Lit. 54. other than the tenant by the curteſy, nor againſt him by any other 
_ F Ne 36. than the heir at law; but now by the ſtatute of Gloucefter, cap. 5, 
14 0 Cro. Car. remedy is provided for the grantee of the reverſion againſt tenant 
430. by the curteſy, ſo long as he continues his eſtate, or againſt his 
3 _ aſſignee, if he aſſign it over; but {till ſo long as the heir keeps the 
reverſion, tenant by the curteſy is liable to his action of waſte not- 
withſtanding any aſſignment, that ſtatute having provided no te- 


-medy for this caſe; and the ſame law of tenant in dower. = 


(F) By what Means this Title may be prevented and 
deſtroyed. 


„ 


Bro. tit. FF the huſband before iſſue make a ſeoffment in fee, and retake 


Ip; (6.) J an eſtate to him and his wife, by which the wife is remitted, 


Hob. 333, and after he have iſſue, and the wife die, yet he ſhall not be tenant 


Moor, 31, by the curteſy, for the law gives him cigſtodiam hareditatis ; and if ( A 
3 he part with it in fee, ſo that it is once out of him, there is no law 


firſt caſe, that gives it to him again, ſince he hath extinguiſhed it by his un- 


2 the juſt alienation; a fortiori, if after iſſue he hath made this feoff- (B) 
eoffment | 

| being before ** ; 1 4 
3 | iſſue, the huſband hath not title either initiate or conſummate, but his title began wholly afterwards by 
* the having of iſſue, and then the wife was in actual ſeiſin by the remitter. . 


— — ms 
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co. Lit. So, if after iſſue he make a feoffment in fee upon condition, 

* * and re- enter for the condition broken, and then the wife die, yet 

he ſhall not be tenant by the curteſy, for that title was incluliveiy 

paſt and given away by the livery, and the condition was not an- 

nexed to his title but to the feoffment; and yet if ſuch feolfment 

(e) Perk, were before iſſue, one (a) book makes a g. of it; but it ſeems clear 

474 in this caſe he ſhall not, becauſe, upon Ris re-entry for the con- 

dition broken, he is not in of an eſtate in right of his wile, but 

of va tortious eſtate gained upon the diſcontinuance of his wife! 

a : right. 
Bro. tit. A woman, tenant in tail general, marries; ſhe and her huſband 

6 Wh Curteſy, (1.) levy a fine, and take back an eſtate to them and the heirs of their 
M0 two bodies, and have iflue, the huſband dies, ſhe marries anotheh 
I. and hath iſſue and dies, and the huſband claims to be tenant by the 
curteſy, upon pretence, that by the eſtate taken back upon the fine 
is wife was-remitted to her generahtail, and ſo every iſſue inert. 
able, and he tenant by the curteſy ; but optima opinio, that as his witt 


N was eſtopped, ſo ſhall the ſecond huſband who claims by her. 
18 Cro. Jace Baron and feme ſeiſed of lands in right of the feme (whereo 

A Tu — * the huſband. was entitled to be tenant by curteſy) ＋ a fit, 
34 Charnock Which was after reverſed as to both, for the nonage of the wy 
4 | 1 : ., 2 * b 
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231 
the huſband ſhall have it again, as tenant by the curteſy, becauſe and Worſſey, 
the fine was utterly avoided. - „„ 

[The huſband leaving his wife, and living with another Woman, 3 p. will. 
does not forfeit his tenancy by the curteſy. = 7 © 
| 5 257, 
If by articles Previous to marriage a woman grants to her in- St v. 
tended huſband, during their joint lives, the intereſt of her money. P Alling, 

and the rents of her eſtate, to maintain the houſe, &*., this does 3 Ak. 423. 

not abridge his legal rights, 


ſuch real eſtates as ſhe had 
what came afterwards.) 
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232 Cuſtoms. 
(A) Of the Commencement and Length of Time 
neceſſary to eſtabliſh a Cuſtom. _ 
Co. Lit, "HE frequent repetition of an act, which at firſt was (a) af- 
* - ſented to by the people of a certain place (6) for their mutual 


(a) That all conveniency and advantage, is called a cuſtom, and every ſuch 
laws bind by cuſtom, being certain and reaſonable in itſelf, and commencing 
oo er time immemorial, and always continuing without interruption, 
and ſuch af. has obtained the force of a law, and in ſuch places ſhall prevail, 


ſent may be though (c) contrary to the general laws of the kingdom. | 
expreſied as = g | 


well by facts as by writing or Word. 44 E. 3. 19. Dav. 32. (5) The difference between cuſtom and 0 
preſcription is, that cuſtom is local, as prevailing in a certain province, county, hundred, &c. but pre- ; 
ſcription is for the moſt part perſonal, being made in the name of a certain perſon and his anceſtors, or 


thoſe whoſe eſtate he has, or of a body politick, and their predeceſſors. Co. Lit. 13. b. 6 Co. 60. 
8 Co. 62. & wide 2 Bulſt. 206. Roll. Rep. 46. [But a preſcription may be laid by way of cuſtom, 1 
where the neceſſity of the caſe requires it; as, in caſe a copyholder claims a right of common out of tbe f 
manor, he mutt lay a preſcription in the lord; but where he claims common in the waſte of the lord, as | 
he hath ſtrictly no inheritance in the land, but is only tenant at will, and as a preſcription muſt always c 
be laid by way of a gue eftate,' which he cannot allege, not being tenant in fee, for in ſtrictneſs the fee. C 
ſimple is in the lord; therefore, the law allows him to allege it as a cuſtom in the occupiers of ſuch an t] 
eſtate. 6 Co. 60. b. Ca. temp. Hardw. 293. So, where a man claims only a diſcharge in his own 
ſoil, or a mere eaſement in the ſoil of another, he may lay it by way of cuſtom. "Ibid. So, matters of | ic 
perſonal privilege or exemption may be laid generally to expreſs the nature and extent of ſuch privileges; 
either as having reſpect to place, as, all the citizens of London, Hob. 86. or to condition, as all ſerjeants k; 
at law, all attornies, &c. 1 Ventr. 386. Another difference to be remarked between cuſtom and pre- : 
ſcription, is, that the latter muſt always have a legal origin; it muſt be of ſuch things as may be created br 
by grant, reſervation, or deed: whereas it is not always neceſſary that the cauſe or conſideration on which ' by 
the former is founded ſhould appear. 6 Co. 60. b. 1 Ventr. 387. Cowp. 47. Dougl. 126. Hence, n 
the corporation of London having a cuſtomary duty on corn imported, it was holden to bea good cuſtom, 0 
that factors free of the corporation ſhall receive to their own uſe that part of the duty which ariſes from kit 
corn conſigned to them as factors; though neither the commencement, nor conſideration of ſuch cuſtom the 
could be traced. Cockſedge v. Fanſhawe, B. R. Dougl. 119. affirmed in the Exchequer-chamber, and ; 
afterwards in the Houſe of Lords. Printed caſes of the lords, 1 5th June 1783.] (e) Conſuetuds ex terta ; 
cauſa rationabili uſitata privat communem legem. Lit. & 37.— [ But no man can allege a cuſtom or pre- ſati 
ſcription againſt an act of parliament; as, that every pound of butter ſold in a particular market ſhall the 
weigh eighteen ounces. Noble v. Durell, 3 Term Rep. 271. However, a man may preſcribe againſt an 
act of parliament, when his preſcription or cuſtom is ſaved or preſerved by another act of parliament. Co. 8 
Lit. 11 5. a. And Lord Coke makes a difference between acts in the negative and in the affirmative: exte 
for a ſtatute made in the affirmative, without any negative expreſſed.or implied, doth not take away the 
common law. 2 Inft. 200. And he obſerves a difference like wiſe between ſtatutes that are in the nega- 7 
tive, for if a ſtatute in the negative be declarative of the antient law, a man may preſcribe or allege a that 
cuſtom againſt it, as well as he may againſt the common law, Co. Lit. 115. a. See Mr. Hargraie infa 
annotativus on this part of Lord Coke's commentary. See alſo 2 Mod. 39. ] natu 
Co. Lit. Time and uſage are eſſential parts of a cuſtom, and therefore no _ 
Fool cuſtom is (d) allowable but ſuch as hath been uſed by title of pre- ya 
continuance ſcription, viz. time out of mind. = - G 
of an uſage from the reign of R. 1. which being the time of a limitation of a writ of right, is ſaid to be 7 * 
. good title of preſcription. Co. Lit. 113. That laying a cuſtom for forty years is naught though it was Whic] 
faid that it might have been for more years, and ſo time out of mind. Skin. 108. pl. 8. 109.— That Chaſe 
cuſtoms may be time out of mind, though not coeval, Salk. 203. pl. 1. revert 
46E. 3.16 Hence it is, that though a lord of a manor may have waifs and gy 
_ Eftrzy. {trays by preſcription, yet he cannot have the bona felonum E figi 
Bo. Lies 4. tivorum without grant from the king; becauſe no man can pre. It i 
[(-) This ſcribe for them, for every preſcription muſt be immemorial, and with c 
| vis e 1 the goods of felons and fugitives cannot be forfeited without te- copyhe 
by a late Cord (e), which preſuppoſes the memory of that continuance. 10 Len. 


writer. 2 Wooddeſ. 51. ] 


Cuſtoms, | = FF. _ .. 


HH (6) Whit Perſons are affected with, or bound by a 
= | _ Cuſtom, 


THE king only, by his prerogative, can make a corporation, Co. Lit. 1. 
conſervator of the peace, &c., therefore in theſe, or in other Roll. Abr. 

things which (a) highly touch the king's prerogative, no title can 85 — 
be gained by cuſtom or preſcription, as conuſance of pleas, to have tom that ex- 


a ſanctuary, to make a corporation, coroner, conſervators of the ate itledf . 


above the. 
peace, &c. | —— 
rogative is void. Dav. 33. [ The objection to a cuſtom, that it interfered with the king's prerogative, 
was grounded on the maxim ** nullum tempus occurrit regi, and as that maxim is now abrogated by ft. 
9 Geo. 3. c. 16. the objection ſeenzeth to be at an end.] ; 


But treaſure trove, waifs, eſtrays, wreck, to hold pleas, courts- Co. Lit. 
leet, hundreds, infangthef, outfangthef, a park, warren, royal fiſh, 114 be 
fairs, markets, frankfoldage, keeping of a gaol, toll, &c., may be 
claimed by preſcription, without any matter of record; and a 
county palatine may be. claimed by preſcription, and, by reaſon 
thereof, bona felonum, Qc. -Alſo, a corporation may be by pre- 
ſcription. | | . 
Alſo, cuſtoms that bind private perſons do not extend to the Plow. 205. 
king; therefore, if lands in gavelkind deſcend to the king and his per 
brother, the king ſhall take one moiety, and his brother the other ; 8 
but if the king dies, his moiety ſhall deſcend to his eldeſt ſon, and Sid. 138. 
not according to the rules of deſcent in gavelkind; for the 
king was ſeiſed of his moiety jure corone ; therefore it ſhall attend 
the crown, and conſequently go to the eldeſt ſon. 

So, the cuſtom of London, as to retaining goods mortgaged till 35 H. 6. 26 


ſatisfaction be made of the money lent on them, extends not to B 33: b 


. 5 Roll. Abr. 
the king's jewels. 566. 2 And. 152. 


So, if a man hath toll, or wreck, or ſtrays, by preſcription, this Dav. 33. b. 
extends not to the king's goods. 

A cuſtom may extend to and give an (4) infant a power of doing (5) Dr. & 
that which by the rules of the common law he could not do, as an oo 1 
infant at the age of fifteen may make a (c) feoffment of lands of the Fitz. Cut. 
nature of (d) gavel-kind; but this, like all other cuſtoms, is to be tom, 9. : 
conſtrued ſtrictly, and in ſuch manner as that no prejudice may ape pts, 


a c) By the 
accrue to the infant thereby; and therefore ſuch feoffment muſt CET 


be for (e) valuable conſideration ; muſt be made in (VJ perſon, and _ an in- 
not by attorney; cannot be with (g) warranty; muſt be of lands ing gef 
which ()) deſcended to him in gavelkind, and not of lands by pur- 


apprentice. 
Caſe; and muſt be of lands in (i) poſſeſſion, not in remainder or 9H: 6, 7,8. 
reverſion, | _ 8 : 
(0 Lamb. 624. (e) And. 193. Lamb. 625. (J) Lamb. 628. (g) Roll. Abr. $68. (5) Bendl. 33. 
P52. Lamb. 627. (i) Bendl. 33- pl. 52. Lamb. 627. 25 


It is a good cuſtom in a copyhold manor, that a feme covert, Moor, 123. 
with or without the conſent of her huſband, may deviſe her (+) bra 
copyhold land to her huſband, or whom ſhe plegtes. ++ 


143 
"as Mn. $1, 83. 2 Brownl, 218. [Fide ſupra, Vol. I. 726.] (t) But of ſuch a cuſtom as to freehold 
» & vide 4 Co. 61. b. And. 1 52. Roll, Abr. 563. pl. 6. 


” 


234 Cuſtoms, 


= (C) Of ſuch Cuftoms as are againſt the Rules of the 
0 Common Law, yet, not being unreaſonable in 
3+ themſelves, are good, and, from the Conveniency 
_— of them, bind in particular Places. ; 
9 Dax. 32. b. BF VERY cuſtom ought to appear to have had a reaſonable com- 
=_ e mencement, and that at firſt it was voluntarily agreed to, for 
„ 7 Gavelkind, the better promoting of trade and commerce, the ſuppreſſion of 
5 Borough- fraud, the greater ſecurity of men in their eſtates and poſſeſſions, 
. 3; Oc., and in ſuch caſes, though the cuſtom be contrary to the 
Regulation Common law, or againſt the intereſt of a particular perſon, yet it 


of Corpora- ſhall be good. 
* tions, Com- N 
1 mons, chufing conſtables, church-wardens, &c. the ſeveral heads. 


21E. 4. 28. As a cuſtom that a man, in ploughing his own ground, may 


«as Pon CE NET 


i Bro. Cul- turn the plough on the ground of his neighbour ; for this is for 

5 Roll. Abr. the general good, being in favour of huſbandry and tillage, al- 

_ HH 560, Dep though a particular perſon receive prejudice thereby. 

1 4. b. 8. C. 

1 5 Co. 84. So, a cuſtom to dry nets upon the land of another; for this is ( 
"i in favour of fiſhing and navigation. ; * 
wry Dav. 32, b. So, a cuſtom to build bulwarks on the lands of another for the 5 
1 Dyer, 60. b. ſafety of the kingdom, is good. i 1 
5 Day. 32. b. 8o is a cuſtom to pull down the houſe of another, to prevent the {: 
5 i ſpreading of fire. | 

wo Wiggle. [lt is a good cuſtom, that tenants, whether by parol, or deed, (a) 3 
5 <i> hey ſhall have the away-going crop after the expiration of their term; M 
* Dougl. 201. for it is for the benefit and encouragement of agriculture. wo 
_ (a) For the cuſtom in ſuch caſe does not alter or contradict the agreement in the deed: it only ſuperadds = 
08 a right which is conſequential to the taking. Ibid. In Doe v. Snowden, 2 Bl. Rep. 1225. it is ſaid bythe * 
* ö court, that if there is a taking from old Lady- day (5th April), the cuſtom of moſt countries would entitle I) 
_ the leſſee to enter upon the arable at Candlemas (2d Feb.), to prepare for the Lent corn, without ary 

1 ſpecial words for that purpeſe in the leaſe, 

+ Lewis v. So, a cuſtom that the tenant may leave his away-going crop in 

j Wl — 8 the barns, Qc., of the farm for a certain time after the expiration 


C. B. Here- Of the leaſe, and his quitting the eſtate, is good. 
ford, Summer Aſſizes 1798. Beavan v. Delahay, 1 H. Bl. 5. 


Eaſtcourt v. A cuſtom, that the executors and adminiſtrators of every cuſtom» 
ee, ary tenant for life, if he ſhould die between Chriſtmas and Lady-day, 
79, ſhall hold over till the Michae/mas following, ſeemeth to be good.) 
Mod. 202. It is a good cuſtom in a manor, that the homage have uſed 
. yearly to chuſe two ſurveyors, to take care that corrupt victuals are 
2 Mod. 56. not ſold within the manor, and to deſtroy ſuch as they find ex- 
WM S. C. poſed to ſale there; for the preſervation of men's health is deſigu. 
1 ed thereby, and it is at the peril of the ſurveyors if they deſirof 
=p any meat that is not ſo. 11 
oro Jace. A cuſtom in Ipſwich to chuſe yearly two burgeſſes, who 0 
Fe Yearly to make a feaſt, and to fine thoſe who refuſed to make 
- Cale, . | | fealt, 


= 

8 

ö 9 
24% 
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1 
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ſeaſt, and to impriſon them till paid, was allowed a good cuſtom, 1 Bur. 239. 
upon an habeas corpus, and the priſoner remanded. 444 

It is a good cuſtom, that every man of the town, that hath an Roll. Abr. 
houſe next adjoining, and abutting to the high ſtreet, may ſell all 3 _ 
merchandizes in his ſhop within the ſaid houſe in the time of the __ ; 
market, which is held in the high ſtreet. 

A cuſtom in Exeter, that every woman taken in adultery ſhould 8 Co. 126. 
be (a) whipped, is good. ; | (Ne | 
of ſuch cuſtom in the book referred to.] (a) That a ſkimington, or riding, where a woman cuckolds her 


huſband, is a cuſtom 2gainſt law, vide 3 Keb. 578. Raym. 401. And note that ſuch riding has been 
held by Holt, C. J. a libel, wide tit. Libel, » 


A cuſtom, that a feoffment by tenant in tail with warranty ſhall 30 Af. pl. 
not be a diſcontinuance, is good; although this is againſt the (5) 40 So, 
rule and maxim of the common law. | „ 


not have dower where ſhe received, during the coverture, part of the money for the ſale of the land. Bra. 
Cuſtom 53. — 80, that a widow who marries ſhall not have dower. Roll. Abr. 562.-— But a cuſtom 
that the wife of a tenant in fee ſhall not have dower, is void. Dav. 46. b. So, that the wives of Iriſh 


lords ſhall, during coverture, have the ſole property of certain goods, to diſpole of them without the 
aſſent of the huſband. Dav. 50. b. Roll. Abr. 563. : 


But every cuſtom which appears to have been unreaſonable in Dav. 32. b. 
(c) itſelf, as being againſt the good of the commonwealth, or inju- 5 2 
rious to a multitude, though beneficial to a particular perſon; or (c) 1 
to owe its commencement to the arbitrary will and oppreſſion of a cuttom 
powerſul lord (4) and not to the voluntary agreement of the par- Sint the 


. . o | . . .* law of rea- 
ties, is void; nor can any continuance of ſuch a cuſtom give it a ſon, is void. 
ſanction, or make that good which was void in its creation. 2 2 

| $88. Bridg. 


11,12. I Leon. 217. 314+ 3 Leon. 41. [(d) Upon this principle, a cuſtom for the lord of a manor, 
or the tenants of his colleries who had ſunk pits, to throw the earth and coals upon the land near ſuch pits. 
ſuch land being cuſtomary tenement, and parcel of the manor, there to continue, and to lay and continue 
wood there, for the neceſſary uſe of the pits, and to rake coals ſo laid away in carts, and to burn and 
make into cinders coal? laid there, at their pleaſure, was adjudged to be void. It was al ſo adjudged void 


for uncertainty the word near being too vague and looſe to ſupport ſuch a claim. Wilkes v. Broadbent, 
I Will. 63. 2 Str. 1224. ] . Has 


— 


A cuſtom within a pariſh, that all lambs fallen and bred upon Hob. 329. 
one tenement in the ſame pariſh, though belonging to ſeveral Barker and 
owners, ſhall be reckoned together, as it but one man's, and the 8 
tenth, ſo counted together, paid for tithes, is void and unreaſon- 
able; for by this means it might happen that a man might have 
but one lamb, and that ſhould be taken for tithe ; and he that had 
more ſhould pay nothing. 

A cuſtom to elect a ſupernumerary before any vacancy, to be Skin. 45. 
admitted upon the death of the next prebendary, is ridiculous and b. 7. 
void, | | Df "mw 

A cuſtom that no commoner ſhall, put his cattle into the land Roll. Abr. 
before the lord, is void; for a cuſtom that leaves it to the arbitrary 860. 

Will of the lord, whether the tenant ſhould ever enjoy any benefit 
y the common, or not, can never be preſumed to have had a 
reaſonable commencement. | | | : | 

So, a cuſtom that the lord of the manor ſhall detain a diſtreſs Lit. 6 46. 
taken upon the demeſues till a fine at his will is paid for the da- P. 33. & 
mage, is yoid; 8 
| A cuſtom, 


. 
1 
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Lit. $209- A cuſtom, that every tenant of a manor that marries his daugh- 


e ter without the licence of the lord, ſhall pay a fine, is againſt 


(though his reaſon, and void; for every (a) freeman may marry his daughter 


perſon be to whom he pleaſes, 
free) that 


holds in bondage, the freekold being in the lord, ſhal! pay ſuch fine, is good. Co. Lit. 140. a 


Co. Lit. If the lord of a copyhold by cuſtom claims to have a fine of the 
2 * nis Copyholder, upon every alteration of the lord, be it by alienation 
wide tit. Or otherwiſe, this is a void cuſtom as to the alteration or change 
cad. of the lord, by the act of the lord himſelf; for by ſuch means the 

copyholders might be oppreſſed by the multitude of ſines by the 

5 act of the lord. | | : 

Palm. 11. A cuſtom, that the lord ſhall have common in all the lands of 
Wuiteand his tenants for life or years lying freſh, is void, for it is againſt 
Judged law that the leſſor ſhall have common againſt his own leaſe, be- 


cauſe it is part of the thing demiſed ; a/iter, of an heriot, which is 


collateral. = TE 
Roll. Abr. A cuſtom, that the lord may take for his heriot (5) the beaſt of a 
56x. (e) ſtranger, levant and couchant upon the landjof the tenant, is 


2 And. 153. 
60080, where not good. | 
the cuſtom was laid, that if the tenant hath none, or the beſt beaſt is eſloined, the lord has uſed to take 


the beſt beaſt levant and couchant upon the land. Moor 16. N. Bendl. 112. adjudged. —But that the 


cattle of a ſtranger may be diſtrained for an heriot, but not ſeiſed, vide N. Bendl. 302. pl. 294+ Dalſ. 61, 
Ow. 146. March 165. (e) A cuſtom that the lord ſhall have the beſt beaſt of every perſon dying within 


his manor, which is found there, is naught; for between the lord and a ſtranger it could have no lawful 


commencement, though between the lord and his tenants it may be good. Cro. Eliz. 725. adjudged. 
Roll. Abr. 266. | 


43 E. 3. 33 A cuſtom, in a town, for a lord to enter into the (d) lands of hig 


0% Buri tenant till an agreement made for the arrears, when the tenant 


| this cuſtom Ceaſes for two years, is not good; for it is an ill uſage to ouſt a 


had extend- man of his inheritance without action or anſwer, 
ed itſelf into 


many towns it had been good, 43 E. 3. 32. Roll. Abr. 559. 


Roll Abr. A cuitom, that the lord of the manor ſhall have 3 J. for evety 
T. 
(% S0 of z againſt the tenants of the manor. 


cuſtom, that if a tenant makes a reſcous, or drives hiscattle off the land when the lord comes to diſtrain 
that he ſhall be amerced by the homage, &c. Godb. 135. 


en.. IA cuſtom, that the inhabitants of a manor ſhall grind all their 
—_— corn, grain, and malt, which by them, or any of them, ſhall be 
gl. 218. 1 . . - ood 
uſed or ſpent ground within the manor—at certain mills, is good. 
But if it were, that they ſhould grind—all their grain whatſoever 

by them ſpent or ſold—at certain mills, it would be void. 


Fryer v. A cuſtom in a pariſh, that every pariſhioner ſhall bury his rela- 
— tions in the church-yard as near as poſſible to their anceſtors, 


| is bad.] | | ; 
Roll. abr. As to particular cuſtoms relating to the proceedings in inferiot 
. courts, ſuch as have prevailed time out of mind, and are in further- 
385. ance of juſtice, ſeem to be good; but ſuch as are in delay of jul⸗ 
: tice, and tend to oppreſhon and injuſtice, and are againſt 
general ryjes of law and reaſon, have always been held . 
Gag 4 | | 


pound breach, of every ſtranger, is not good; (e) but it is good 


| Cuſtoms. : 237 

Hence it is, that a cuſtom in an inferior court, that when any Roll. Abr. 
man comes to the grand diſtreſs in any plea, and it is returned we 
that he is diſtrained by his goods, & quod nihil habet ulterius per in Kent. 
quod diſtringi poteſt, that his goods ſhall be delivered to the plaintiff, 
finding ſecurity, that if the ſuit paſſes for the defendant, that he 
ſhall have again his goods; and that if it paſſes for the plaintiff, : 
that he ſhall have them, has been held good. Wnt, 

So, a cuſtom in the county palatine of Cheſter, that if judgment Roll. A 
be given in a baſe court there, and thereupon a writ of error be 564 
brought before the chief juſtice there, and he reverſe the firſt 
2 coſts ſhall be given to him at whoſe ſuit it is reverſed, 
is good. g | ] 

80, it is a good cuſtom in an inferior court, that in an action of Roll. Abe. 
debt, if the defendant does not deny the debt, but petit quod ingui- oo 2 
ratur de vero debito ſecundum conſuetudinem, that a jury may be re- Rui. * 
turned that ſhall try it, and if they find it to be a true debt, that 123. Mod. 


the plaintiff ſhall have judgment thereupon. | 25 Fu _ 


But a cuſtom in an inferior court, upon a judgment in the ſame Roll. Abr. 
precept, in the nature of a capias ad ſatisfaciendum, to give a war- 563. 
oo 2 . . . (a) For this 
rant to the bailiff to take the principal in execution, if he may be eden a cur. 
found, and in his default to take the bail, is not good; for it is tom in an 
(a) againſt law to take the bail before a capias returned againſt the en 
principal, and (65) a ſcire facias againſt the bail. 25 
the ſtatute of 32 H. 8. to grant a tales de circumſtantibus, is void. Roll. Abr. 463. 564.—So, to award 


a capias in debt before any ſummons. Roll. Abr. 563. 780. (6) That the cuſtom of London to take 
the bail without a ſcire facias, is void. Cro. Car, 561, Palm. 567. Cro. Eliz, 18 5. 2 Leon. 29. 


A cuſtom in an inferior court to try iſſues by fix jurors, is not Roll. Abr. 
good, though many courts have uſed it, and many judgments. de- 594+. 2 
pend thereupon. | | Peryman, 
aGudged, in a writ of error upon a judgment in Bodmyn in Cornwall. Cro. Car, 259. S. C. adjudged; 
and ſaid by Jones, that although in ſome parts of Wales there be ſuch trials by fix only, it is by reaſon 


hath been ſo. I Sid, 23J» — P. per Cur. 


A cuſtom in a leet, that if the petit jury make any (c) falſe pre- 9H. 6. 44.6. 
ſentment, and it is found falſe by the grand inqueſt, that the petit (e) But 2 
jury ſhall be amerced, is void; for this is againſt common right ran _ 
and extortion. i x 


| : ceal apy 
thing that ought to be preſented, they ſhall be amerced, is good. 9 H. 6. 44. Roll, Abr. 560. 


If there be a cuſtom in an inferior court, that if a man brings Roll. Abr. 
an action againſt another there, and the defendant appears and 564. Burgey 
pleads to ifſue, and, at the day of trial, the defendant, being 3 
ſolemnly called, does not appear, nor find pledges. qui eum manu- and ſuch. 
capere voluerint, to have his body from court to court, at every iv/gment 


court there after to be held, till the plea be determined, as he — ok 
ought by the cuſtom, but in contempt of the court recgſit & de- verſed ac- 
altam fecit; and judgment is thereupon given; yet this is not a rng. 
good cuſtom, but utterly unreaſonable ; but the ought accordin 
to law to take the inqueſt by default; for if he had appeared . 


ſtaid 


and ſaid by Hale, Ch. Juſt. that this cauſe prevented a ſuit in Chancery. 


of the ſtatute of 34 & 35 H. 8. c. 26. which appoints, that trials may be by fix only, where the cuſtom * 


\ 


TS 
* 89 - 


238 Cuſtoms, 
'  ſtaid in priſon without finding pledges, yet they ought not to have 
given judgment againſt him if he would have pleaded to iſſue. 


Moor, 603. It is no good cuſtom in Sandwich, that, if the goods of a free- 
= 834 man of Sandwich come into the hands of a freeman of London, the 
nd Vers mayor of Sandwich ſhall write to the mayor and aldermen of 


2 And. 151. London, to call the party before them, and take order for the reſti- 


S.C. & vide tution; and if they refuſe, or return no anſwer to the mayor and 
Moor, 588, | 


Palm. 56. jurats, the mayor of Sandwich ſhall write alias & pluries, and after 


2 Inſt. 204. give judgment of Mithernam againſt the mayor and commonalty 


Sid. 355. of London; which ſhall be ſignified to the mayor of London; and 
if he make not reſtitution in fifteen days, then thoſe of Sandwich 
may retain the body of any Londoner that comes there, till reſtitution, 

Cro. Jac. A cuſtom in an inferior court, to give a day to one that hath (a) 
0 2 made default, is void and againſt law. | 


(a) So, a cuſtom to give judgment in a perſonal action upon four defaults before appearance, is void, 


Style 124. 


Ld 


(D) Where from the Benefits accruing from them 
they ſhall bind. / 


6 Mod. 124- WlHererer the * bound by a cuſtom has ſome benefit by it, 
or the party, who claims the advantage of it, is at ſome 
charge thereby, the cuſtom is good. bu gp a POR 
Cro. Eliz. Hence it 1s, that a cuſtom, that the parſon of the pariſh ſhould 
569. find a bull and a boar for the uſe of the pariſh, and in conſider- 
Ro» 355 ation thereof ſhould have the tenth of the increaſe, has been held 
559. S. C. good. | e 
— Elis. : So, a cuſtom, that whereas J. S., is ſeiſed in fee of the manorof 
203 · Sir T., and all the tenements in the ſaid town are held of the ſaid 
Og and manor, that he and all thoſe, c., have had, time out of mind, 
Brook, ad- c., a bakehouſe, parcel of the ſaid manor, maintained at their 
Judged: Charge, and that this bakehouſe was ſufficient to bake bread for all 
cab the inhabitants, and for all paſſengers through the ſaid town; and 


S. C. debat- 
ed. Oben, the bread there baked had uſed, c., to be ſold at reaſonable 


4 4 = 5 prices, and that no other perſon within the ſaid town had uſed to 
n bake any bread to ſell to any perſon; this is a good cuſtom, (#) 


$ Co. 125. though it reſtrains other men to exerciſe their trades within a cer- 


{ny het tain place, for this might have a reaſonable beginning to bind his 
559. S. C. cited. (5) A cuſtom in Wincheſter, that none ſhall exerciſe a trade there who is not free of 
tne City, or brought up apprentice there; Q if good. Salk. 203. pl. 2. & wide 8 Co. Wagonner s caſe, 
It may be good if founded on ſome conſideration. Vide Mo. 342. Sti. 111. 2 Lev. 210. z Lev 
241.——A cuſtom, which reſtrains trade ſub mode, may be good: and therefore the cuſtom of foreign 
bought, and foreign ſold, whereby a man, not free of a city, &c. will be reſtrained from buying or 
goods to other foreigners within ſuch city, &c. is good. Dy. 279. b. R. Jon. 162, Adm. 2 Roll. 
Abr. 202. e. 45. — A cuſtom, that none ſhall uſe a trade there, unleſs he be free of the guild R. in 
London, 8 Co. 12 5. Dub. Whether good in another city, 1 Salk. 204. Mod. Ca. 21. In the 
caſe of the city of Oxford, it was ruled, upon the authority of Wagonner's caſe, 8 Co. 2.5. b. that a * 
in that city, by which every perſon not being a freeman of the city, who expoſes goods to ſale oo e 
city, except in fairs or markets, is liable to a penalty, is good, notwithſtanding there were no excef on 
of victuals; and that a cuſtom to diftrain for the penalty was alſo good, Moir v. Mundays Sa. 
Rep 181.]-— A by-law, that no one ſhall uſe a trade in a borough, not free there, where the prota 
founded upon a cuſt m to ſuch intent, though the cuſtom be not confirmed by parliament, is goods * 
Lut. 564. Adm. Godb, 2 54. 8 Co. 125. a» Now every day's experience warrants this doctrine 
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A cuſtom, that every inhabitant of an antient meſſuage held of Ret Abe 
the biſhop in the city of S., have ground at the biſhop's mill all 351. But 


their grain ſpent in their houſes, and that the biſhops, in conſider- mph, * 
ation thereof, have time out of mind kept ſervants to grind and Reg. 153. 


carry, Sc., is good, becauſe mutual conſiderations and mutual ac- Hob. 189. 


9 Moor, 887. 
tions will lie. | Style, 421. 

Roll. Abr. 559. 2 Bulſt. 195, 196, Hard. 67. Lev. 15. Vent. 168. 2 Sand. 117. 2 Lev. 27. 
Carth. 193» 


- F + pd bd 
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A cuſtom, that the corporation of . Lizchfield have had a market Roll. Abr. 
there time out of mind, W&c., and that the corporation ought to . 
repair the way to it, and to appoint a bellman, who ought to ſweep Moc th bug 
the market-place, and in recompence thereof, the ſaid bellman, S. C. ad- 
time out of mind, c., from thoſe that brought their grain to the Jorge wu 
ſad market, and untied their ſacks there to ſell it, had uſed to take dom wg. 
a pint of grain if it was but one buſhel or under, but if it was good,though 
above a buſhel, then a quart, to the uſe of the ſaid corporation; _ 2 

2 > old, but 
this is a good cuſtom, for the men that are charged by it have a brought in 
rcaſonable benefit thereby. to be ſold, 


2 Bulſt. 201. 206, Roll. Rep. 1, 2. 44. 46. S. C. adjudged. - 


It is no good cuſtom, that the city of Norwich hath time out of vent. 71. 
mind maintained a quay for unlading goods brought up the river Mod: 47- 
to the city, and that every veſſel paſting through the river by the wa 
2me quay had paid a certain ſum; for the veſſels that unlade not at the that there 


quay or other place in the city, have no benefit from the mainte- ould have 
nance of the quay. | reaſon for it, if it had appeared that they cleanſed che river. Sid. 454. 
held If a lord of a manor, which extends itſelf upon the banks of 2 Lev. 96, 
part of a river only, hath time out of mind maintained a quay for 97- Pri- 
the lading and unlading of goods, and kept a buſhel within the _— 8 
manor for the meaſuring, and other merchandizes, he cannot pre- Raym. 232. 
ſeribe ratione inde for a buſhel of ſalt, of every ſhip ſailing in the _ 3 
nver, for the repairing of the quay ; and keeping a buſhel within 3 
the manor, cannot warrant the taking of toll out of the manor, for 2Stra. 1228. 
z00ds not brought to the quay within the manor, though brought : Will. 91 
to another place within the ſame river. wes 
It is a good cuſtom, that the mayor and commonalty of London 3 Lev. 37. 
have had of every maſter of a ſhip 8d. per tun, in the name of 
veighage, for every tun of cheeſe brought from any place in Eng- 
land to the port of London; for the liberty of bringing it into the 
port, which is a place of ſafety, is a ſufficient conſideration 3 and 


the mayor and commonalty have the view and correction of the 


nyer Thames, | | 

The lord of a manor may preſcribe to keep and repair a wharf 3 Lev. 424. 
os the manor, & ratione inde to have toll of all goods landed 8 
5 in the manor, though not upon the wharf; for the landing Colton v. 
pon the foil is an eaſement z and all the lands in the manor Smith, 


of 8 lord's originally, and this is in nature of a (a) toll 5 47. 
eſe, | q 
5 a (a) For this vide 2 Roll. Abr. 522. 
2 [The corporation of Malden in Eſex preſcribed in a que ęſtate Cited by 
at tiiey and all thoſe, &c:, time whereof, c., had uſed to re- Holt, C.J. 
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204 Cuſtoms. | 
| «& pair the port, in conſideration whereof, they had uſed time 
« whereof, &c., to receive for all lands ſold within the precinct of 
the borough, a certain rate of 101. in the pound out of the pur- 
< chaſe money:” it was adjudged a good cuſtom ; and this is what 
they call /and-cheap ; for the land-holder reaps a benefit by the trade 
coming to the town, by reaſon of the port.] 
3 Ley. 307- It is a good cuſtom within a manor adjoining to the ſea, that in 
ng and cafe of any ſhipwreck of any ſhip caſt upon the manor inter 
2 fluxum & refluxum maris, the lord ſhall take care of the ſick and 
wounded, and burial of the dead, and keep the goods there caſt for 
the uſe of the proprietors; and in conſideration thereof, ſhall have 
the beſt anchor and cable of the ſhip ; for though charity obliges the 
lord ſo to do, yet it is not unreaſonable that he ſhould have a re- 
compence of his charity and charge: But Q; 
Nil. 34 Car. For where in trover the jury found a ſpecial verdict, that within 
ow and the manor of Beeching in Suſſex, adjoining upon the ſea, there waz 
— 9 this cuſtom, that if any ſhip navigating and floating upon the ſea 
$5.S.C. ſhould happen to ſtrike upon the land, parcel of or within the 
A qr manor, and ſhould there happen to periſh, or if a ſhip ſo ſtriking 
leged by a fhould happen to get off, that in both caſes the lord of the fail 
lord, that manor uſed to have the beſt anchor and cable belonging to the ſaid 
. ſnip; and the cuſtom was held unreaſonable in both caſes; for 
pound ſhould there is no conſideration to ground ſuch a cuſtom upon; for it 
pay him 3/., there be a treſpaſs upon the lord's ſoil, it is involuntary, and by the 
dee, me act of God, where it is by ſtreſs of weather; and therefore not to 
frangers; be puniſhed as a voluntary treſpaſs ; as if the houſe of my tenant 
for this for years be burnt with lightning, I ſhall never have an action of 
reason: be. Waſte againſt him, for it is the act of God, which does no man an 
cauſe there injury; but beſides, it is very unreaſonable for ſo (a) ſmall a da- 
is no pro= mage done to the lord, as ſtriking upon his ſoil, that he ſhould hare 
. great a ſatisfaction as the beſt cable and anchor“. | 


twixt the | 

damage and the recompence. 11 H. 7. 13. 14. 21H. 7. 40. But a cuſtom alleged in Bucks, that 
it any ſwan cometh. upon the land of any man adjoining upon the Thames, or upon any water running 
into the Thames, and there lays and hatches cignets, that the owner of the land ſhall have one, was held 
2 good cuſtom; and yet the damage which the owner of the land ſuſtains is but very ſmall, 2 R. 415 


16. 7 Co, in the caſe of ſwans. This caſe is very different from the preceding. 


Carth. 357. By ſpecial verdict it was found, that by a cuſtom in Neural, 
* — time out of mind, c., a toll of five pence for every chaldron of 
» Ebden, | . : l . 
adjudged. coals there ſhipped off, was due to the corporation, in conſideration 
5 Mod. 3 59. of their charge in maintaining the port, which they were bound to 
_T _ do, and had done time out of mind; and that the cuſtom was 
rr diſtrain (for non-payment of this duty) any goods of the owner ol 
ſuch ſhips, which were diſtrainable by law; and it was held, th 
the charge of maintaining a port was a ſufficient conſideration 
and that the finding that the corporation are bound to repair, G0 


Was ſufficient, without finding that it was then in repair. 


£7 $3 os as 


ideration, 


pair, Oe. 
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(E) Where, from the Certainty or Incertainty of 
them, they ſhall be deemed good, or void: 


FE VERY cuſtom ought to be certain, or ſuch as may be reduced Roll. Abr. 
to a certainty, for an uncertain, thing cannot be ſuppoſed to 5. 

have had a reaſonable commencement; alſo the uncertainty of a Cs 5 

cuſtom deſtroys the ſuppoſition of its continuance and duration . 

time out of mind. | | 5 
Hence it is, that a cuſtom that when an infant is of ſuch an Dav. 33. a 

age that he can count twelve pence, or meaſure an ell of cloth, 4 Leon. 82. 

that he may make a feoffment, is void for the uncertainty. : = — 45 


and faid, that ſuch cuſtom is not good, but that it ought to be at a certain age, that it may appear to be 
an age of diſcretion, 


So, a cuſtom, that the tenant of the manor who firſt comes to Roll. Abr. 
ſuch a place, c., ſhall have all the windfalls there, is void for 365. 
uncertainty, ; | Dav. 33. 4. 


So, of the cuſtom of tanniſtry in Ireland, which was, that the Dav. 28. b. 
lands of that nature of which a man died ſeiſed, ſhould deſcend e 42. 


ſeniori & dignuiſſimo viro ſanguinis & cognomints of him that died ſo ns 


ſeiſed; and it was held void, both for the uncertainty of the perſon 
and the eſtate, : : 

So, a cuſtom alleged and found by verdict to pay ten pence to Fitzgib. 33. 
the vicar at the uſual time of churching women, was held void for * -*:Raym. 
uncertainty, 2 558. 

So, of a cuſtom for 24 pariſhioners, &., to make a rate, and a 28tra. 1145. 
certain proportion to be levied on ſuch an hamlet. + ' 

[A cuſtom for poor and indigent houſeholders living in A., to cut Selby v. 
and carry away rotten boughs and branches in a chaſe in A. is bad, ee, 
the deſcription of poor houſeholders being too vague and uncertain. 758 — 
A cuſtom, that © when a tenant took a farm, in which there Roe v. Lees, 
was any open field, more or leſs, for an uncertain term, it was 2 Bl. Rep. 
conſidered as a holding from three years to three years,” was 
holden to be void for uncertainty, becauſe the quantity of open 
ground was not afcertained, and one rood might determine the 
tenure of 100 acres of land incloſed. | | 

Buta preſcription for ſo much money for ſetting up a ſtall in a Bennington 
fair; and for ground near the ſtall, is certain enough, for the 7, Taylor, » 


quantity of ground near a ſtall may be determined by the uſage of So RT: 


the fair, v. Broad - 


3 . bent, ſupra. 
So, a preſcription to take © three Winchefter buſhels of barley Sargent v. 
cut of and for every ſhip's cargo of barley brought upon a quay to 1 $2 
de exported in any ſhip,” is ſufficiently certain, for the word cargo 1 Wilt 91. 

i mercantile term, and very intelligible when referred to a ſhip. J be pre- 
Mr. Nolan's MSS. report, omits the words in italicks, See Nolan's edit, of Sir J. 6 
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242 oj Cuſtoms. 


(FJ) How to be conſtrued; and to what Things a 
Cuſtom ſhall be ſaid to extend. 


Roll. Abr. F VERY particular cuſtom, that is derogatory from the common 
„ law, is to be conſtrued ſtrictly, becauſe as far as the particu- 
Vie tit. lar cuſtom hath not derogated from the law, the general cuſtom 
Gavelkind, of the whole kingdom ought to prevail; and we are not to pre- 
ſume that the particular cuſtom goes further than by notorious 
facts may appear. 
Roll. Abr. If the inhabitants upon a common have uſed time out of mind, 
* 55 c., to dig clay in the ſaid common of their lord, for the repara- 
Moor, 411. tion of their houſes ſtanding upon the ſaid common, and a ſtranger 
3 digs clay in the common, the inhabitants cannot take this clay 
{a) Where from him, for this is not (a) within their cuſtom. | 
inhabitants have uſed to have common to their houſes, this extends not to a new houſe. Owen 4. 


Roll. Abr. If the cuſtom of a manor be, that if any copyholder in fee ſur- 
5 * renders out of court, and he to whole ute it is ſurrendered, does 
. 9 not come in at the court to take his copyhold after three procla- 
Noy, 42. mations made, that then the lord may ſeize the copyhold as for- 
Reym. 404. feited; and a copyholder in fee ſurrenders to the uſe of another 
for life, the remainder over in fee, and the tenant for life does not 
come into court to take his copyhold after three proclamations 
made, according to cuſtom, upon which the lord ſeiſes the copy- 
hold as forfeited ; and after cgſtui que uſe for life dies, he in the 
remainder ſhall not be bound by the not coming in of the leſſee; 
for the cuſtom. being in deſtruction of an eftate ſhall be taken 
ſtrictly, and ſhall be intended of tenant in fee in poſſeſſion, and 

not of him in remainder, as in this caſe, 
2 Leon. 1090. If there be a cuſtom within a manor, that if a man takes to wiſe 
Oy any cuſtomary tenant of the manor, and has iſſue, and overlives his 
to have been Wife, he ſhall be tenant by the curteſy ; and a man marry one, to 
adjudged, whom during the coverture a cuſtomary tenement deſcends, and 


becauſe the have iſſue by her, and ſhe die, yet he ſhall not be tenant by the 


cuſtom ex- 
texded only curteſy. | — * 
where the wife was a copyholder at the time of the marriage. 


Cro. Eliz, If there be a cuſtom in London, that none ought to intermeddle 
dos. ad- with the art of a weaver there, but only thoſe who are free of the 
guild; if a ſtranger receive ſilk in London, and carry it to Hackney, 
and weave it there, and then bring it back again to London, and 
receive his pay for- it, this is not any intermeddling in Londen 
againſt the cuſtom, though the contract was made in London. 
Style, 409, If there be a cuſtom in the town of Newwcaftle, that the owners 
e hr of houſes there, but not tenants in tail, may deviſe them by parol, 
tion; & anda man be ſeiſed of an houſe there in tail, remainder to him 
vide Roll, in fee-ſimple, he may deviſe the remainder ; for the word own! 


Abr. 609. is general, and comprehends all ownerſhips, if 


ton 
29 


Cuſtoms, 2243 


If there be a cuſtom within a manor, that the wife ſhall be en- Raym. 58. 
dowed of the moiety of all ſuch copyhold lands as her huſband Baker and 
was ſeiſed of, and a copyholder die, and his wife be endowed of a 9 
moiety, and his ſon and heir having the other moiety die, the wife 
of the ſon ſhall be endowed of the moiety of this moiety ;z for this 
is directly within the cuſtom. | WED 

If there be a cuſtom within a town to have 2d. for every hide of Cro. Eliz, 
every ſheep, cow or ox, that is killed or fold within the ſaid town, 763: Ow 
and for non-payment thereof to ſeize the hides, &«., the party N 
that is to have the 2d. cannot by this cuſtom juſtify the tanning 
the hides and converting them into leather. 13 | 

* General cuſtoms may be extended to new things, which are T4. Raym. 


withi reaſon of . e992 | 
within the eaſo of thoſe cuſtoms | 12 Mod. 271. 5 Co. 82. See 2 Jon. 204, 


It is a general rule, that cuſtoms are not to be enlarged beyond the 11Mod. 160. 
nſage, becauſe it is the uſage and practice that makes the law in Fitzgib-243- 
ſuch caſes, aud not the reaſon of the thing.“ 5 


(G) Cuſtom, how deſtroyed. 4 


A Title gained by preſcription or cuſtom cannot be loſt by inter- Co, Lit. 
ruption of paſſeſſion ten or twenty years, unleſs there be an in- 114. b. 
terruption of the right, as by unity of poſſeſſion of right or com- 
mon, and the land charged therewith of an eſtate equally high and 
perdurable in both, | | 
If gavelkind lands are held in ſocage, and the tenure is after Dalf. 23. 
changed into knights ſervice, yet the cuſtom is not altered, for Sid. 238. 
that goes with the land, and not with the tenure. Ms” 
Lands in Kent were diſgavelled by 31 H. 8. cap. 3. and a private Raym. 594 
act made 2 & 3 E. 6. enacted, that the lands of Sir Henry Iles 76» 77. Sid. 
amongſt others, ſhould be from thenceforth to all intents, con- oe 
ſtructions, and purpoſes, as lands at the common law, any cuſtom 2 Keb. 288, 
to tne contrary notwithſtanding z and the queſtion was, whether 8 3255 
tele lands loſt by thefe ſtatutes all their other qualities or cuſtoms 8 
belonging to gavelkind, as well as their partibility; and it was re- For the rea- 


ſolred that they loſe only their partibility. | wie * 


if lands of the nature of gavelkind, or borough engliſh, eſcheat 
to the crown, and be enjoyed in ſeveral deſcents, and are after- 
wards granted out by the crown in knights ſervice, yet they de- 
icend in gavelkind or borough engliſh ; for the law of thoſe places 


cannot be controlled by the king's charter, or altered without an 
« of parliament. 


E) Of the Manner of alleging and pleading a 
_ Cuſtom. — 


A Cuſtom of deviſing lands, borough engliſh or gavelkind, may Co. Lit, 
* alleged in a city, borough, or manor, but not in an upland 23% b. 
for +}, 2 . . | ; But as to 
chat 1s neither city nor borough; but a cuſtom to have a the manner 


2 way of laying 8 
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244 Cuſioms of London. 


cuſtom, and way to the church, and to make by-laws for the reparation of the 
the oe church, and well ordering of the commons, and ſuch like things, 
64044 bai may be alleged in an upland town, that is neither city nor 
thing by borough. 

way of cuſtom, or by way of preſcription, vide 6 Co. 606, Hob. 113. Cro. Eliz. 441. Poph: 201, 
Style 477. Lev. 176. Vent. 386. 3 Lev. 160. Carth. 192. 4 Mod. 342. 2 Lutw. 1317. 


Supra (A.) | | 

Cid. 237. A cuſtom for a way was laid quod talis habetur conſuetudo quod 
Keb. 836. guilibet inhabitans haberit, &c., and the court held it naught, for it 
former {hould be laid by way of fact triable, viz. tempore cujus contrarium, 


way would c., % fuerunt habere*. 
do in a declaration. The latter is proper in a plea, &c. 


* 


Co. Lit. The law takes notice of the (a) cuſtoms of gavelkind and bo- 


J der % rough engliſh, and therefore it is ſufficient to allege generally that 


to ſuch cur. the lands are of the nature of gavelkind, c. But other private 
toms as are cuſtoms mult be ſet forth in pleading, that the judges may be ap- 


no part P . . 2 2 
. prized of them, and where they obtain, and ſo give their deciſfigns 


merely col- With a proper regard to them. 

lateral, they muſt be ſhewn in pleading, as that the lands are deviſable. Lev. 80, Raym. 77. Sid. 77, 
138. Cro. Car. 562. So, if a man would entitle himſelf to be tenant by the courteſy, without having 
iſſue, or a woman to have dower of a moiety, it ought to be ſhewn ſpecially, that time out of mind, &, 
Sid. 77. 2 Sid. 154. 


Godb. 183. One preſcription or cuſtom may be pleaded againſt another, 
e Gre where they are not inconſiſtent, but a preſcription pleaded againſt 
vide Roll. another is not good without a traverfe (5). 


Abr. 568, 65. Yelv. 215. Bulſt. 115. 8 Co. 127. Cro. Car. 432. Jones 375. [(6) One 
cuſtom may be pleaded to another without a traverſe, where the latter is not inconſiſtent with, but only: 
qualification of the former. Kenchin v. Knight, cited 2 Wilſ. 101. ] . 


9 Co. 59. If one preſcribes to have a way over the land of B., to his free- 


hold, B. cannot preſcribe to ſtop it. | 
. 8785 * A cuſtom ought not to be laid an the negative. 


2 Ld.Raym. In an action brought upon a cuſtom, it ſhould be ſhewn what tit 
$1343 1135: com it, otherwiſe it is not maintainable.“ 


Cuſtoms of London. 


£ Co. 127. HE ancient city of London being the metropolis and chief 
1 town for trade and commerce within the kingdom, it u 
neceſſary that it ſhould have certain cuſtoms and privileges for Its 
better government; which, though derogatory from the gene 


law of the realm, yet, being for the benefit of the citizens, 2 


Cuſtoms of London. 


only been allowed good by the Þ been con and reſolutions in the 


ſuperior courts, but (a) have alſo been confirmed by ſeveral acts 
of parliament *, 


- writis filed, and the return recorded. 


hes been once certified by the recorder, the courts mutt take notice of it. 
over again. Per Lord Mansfield, Dougl. 380. 
may ſend it to be re-confidered. 2 Vez. 592. 


Hob. 87. 


As theſe cuſtoms are of various and different kinds, I ſhall con- 
fider them under the following diviſion. 


(A) Of the Cuſtoms of London in general. 
(B) Of the Cuſtom of London in reſpect to Orphans. 


(C) Of the Cuſtom of London in reſpe& to a Free- 
man's Eſtate: And herein, 


. What ſhall be eſteemed ſuch an Eſtate as will be ſubje& 


* the Cuſtom, and what Diſpoſition a Freeman may make 
thereof. 


2. Of the Childrens Part, and herein of Survivorſhip, Ad- 
vancement, and bringing into Hotchpot. 
3. Of the Wife's Part, and what ſhall bar her chereof. 


4. Of the Legatory, or dead Man's Share. 


bat th (D) Of the Cuſtom. of London, as it relates to Feme 
Coverts. 
(E) As it relates to Maſters and 8 
— (F) As it relates to Landlords and Tenants. 


(G) Of the Cuſtoms of London which are in 


furtherance of Juſtice, and for the more ſpeedy 
Recovery of Debts. 


(H) Of the Cuſtom of Foreign Attachment: And 


herein, 
ä 1. Of the Nature of the Debt or Duty which may be 
ad chiel attached. 
it was 


2. In whoſe Hands, and at what Time the Attachment _. 
be made. 


3. Of the Form of the Proceedings in a Foreign Attachment, 
R 3 


245 


for the advantage of thoſe who trade to, and therefrom, have not (a) Magna 


Cbarta, c. Zo. 
7 Rich. 2. 

&c.—* On 
A certiorart © 


to the mayor 
and aldermen to certify a cuſtom, the 8 (in his purple cloth robe, faced with black velvet) certifies 


ore tenusy and then, on motion, delivers in the certiorari, with a written copy of the return annexed ; the 

Plummer v. Bentham, 1 Bur. 248. f it is not ſurmiſed in the 
pleadings, that a cuſtom ought to be tried thus, it ſhall be tried by the county, Did. [When a cuſtom 
They cannot have it certified 
However, if they are diſfatisfied with a certificate, they 
As the recorder certifies the return ore tenus, he is, of 
courſe, not bound to ſign the copy of it. 3 P. Wms. 17. If the certificate be falſe, an action lies 
againſt the mayor and aldermen, and not N the recorder; for it is their ceruficate by the recorder, 
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WE - Cuſtoms of London, 


(A) Of the Cuſtoms of London in general. 


Vent. 113. IF a freeman foreſtalls fiſh coming to a market within the city, 


The City of . , | 
noe ys and upon complaint to the court of aldermen, he appears there 


Coates, ad- and confeſſes the fact, and they order that he ſhall deſiſt, and he 


judged, will not promiſe to obey, Sc. they may (a) commit him until 
(4) cufom he ſignifies to the court that he will conform; and this is a good 


for refuſing cuſtom, R 
to ſerve on the livery good. 2 Lev. ao. Raym. 447. Mod. 10. 2 Keb 555. 5 Mod. 156, 319. 
180, a cuſtom to exhibit an information by the common ſerjeant for opprobrious words ſpoken of an 
alderman, and on conviction to fine and impriſon, is good. 1 Ventr. 327. 2 Lev. 200. 2 Salk. 425, 
2 Ld. Raym. 777. 7 Mod. 28. But a cuſtom to commit in ſuch cale in the firſt inſtance, is void. 
Cro. El. 689.] So, a cuſtom to disfianchiſe for contemptuous words ipoken of an alderman, is void. 
2 Lev. 200, 2 Salk. 426. To impriſon for diſturbing the election of a warden of a company, and for 
not promiſing not to diſturb again. Style 78. dubuatur. To impriſon until he takes the oath of an 
alderman of London, a good cuſtom, March 179. 


Roll. abr. By the cuſtom of London, a freeman or citizen might, even be- 


$56: Se- fore the ſtatute of wills, deviſe his lands and tenements, of which 
veral caſes ; : - 
to this pur. he was ſeiſed in fee-ſimple, to whom he pleaſed, and may at this 


poſe. Moor, time deviſe the ſame in mortmain, notwithſtanding the ſtatute of 


136. 8 Co. 
127. S. P. 


2H. 6. 3a. b. By the cuſtom of Londen, no attaint lies for a falſe verdi& 


wr . given in London. 


S. P. C. 180. A citizen of London, upon an appeal, brought by him, ſhall not 


letter C. Fitz. he obliged to wage battle. 
Coron. 411. 


Roll. Abr. It is a good cuſtom in London, that the mayor of London may 


mortmain, c. 


$57 take recognizances of any perſons, being of full age, or women 
, unmarried, (6) (for he is a judge of record,) although the debt 


Chamber- Was Contracted out of London. 

lain and Thorp; but wide Cro. Eliz. 186. and Leon. 130. S. C. [where Gawdy, J. held the cuſtom 
not good, becauſe it extended as well to ſtrangers as to citizens. }] (6) And the courts above will take 
notice hereof, Leon. 284. 8 


Roll. Abr. It is a good cuſtom in London, that they, time out of mind, 


$57. (c) A a 8 N : ; 
eee have had the (c) meaſuring of coals infra portum London, which 


all foreigners (d) extends from Staines bridge to London bridge, and from thence 
_ weigh to Graveſend, and from thence to Tenland and Yendale. 

at the city 

beam good, Lev. 14, 15+. — And a by-law founded on the cuſtom of London, which directs that no 
freeman ſhall under a certain penalty, ſell his goods unleſs weighed at the city beam, is good. Salk. 352. 


pl. 13. 5 Mode 156. 6 Mod. 123. 177. 1 Ld. Rayme 498. (4) For this vide 4 Inſt, 250. Sid. 148. 


Roll. br. By the cuſtom. of London whores are to be carted, and there» 
550. fore if a perſon calls a woman (e) whore (f) in London, an action 
(e) Note, . . Y . . .* ſ, bj & t 
that ithath ON the caſe lies in reſpect to the puniſhment they are ſubject to 


been often by the cuſtom z but the party (g) cannot be proceeded againſt in 


aczudecd of the ſpiritual court for defamation ; for that would be puniſhing 
late, that 


calling one him twice for the ſame offence. 

baſtard, or ſon of a whore, or calling the huſband cuckold, was, by implication, calling the mother 0r 
wife a whore. (F) If laid in London, when ipoken elſewhere, the detendant may plead the words were 
ſpoke at, &c., and traverſe the ſpeaking in London; and it the plea is refuſed, may have a prohibitions 
Lev. 116.——=That the action muſt be brought in the courts in London, Carth. 75. (g) Whether in 


ſuch a caſe a prohibition may be granted after ſentence? Caith, 213. [It cannot, unlets the want of 
juriſdiction 
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Cuſtoms of London. - a 


juriſdition appear on the face of the proceedings. Blacquiere v. Hawkins, Dougl. 378. In the caſe 
of Argyle v. Hunt, the court could not judicially take notice of the cuſtom in London, for an action to 
lie for the word © whore z** probably, becauſe it had never been certified by the recorder. And in Stain- 
ton and wife v. Jones, which came on to be tried before Lord Mansfield, at the fittings after M. 23 G. 3. 
at Guildhall, in an action on this cuſtom for calling Stainton's wife a whore, the plaintiffs were non- 


ſuited, not being able to prove the cuſtom to cart whores in London. A book from the town clerk's 
office was produced, but it contained no account of ſuch cuſtom, Lord Mansfield ſaid, that he could 


not take notice of the cuſtom unleſs proved. It was ſtated on that occafion, that the cuſtom Had never 
been proved in ſuch a manner as to maintain *a action in Weſtminſter Hall; that in the city court, the 
action is maintained, becauſe they take notice of their own cuſtoms without proof, Doug, 380. 
notes (95, 96.)] : 


There (a) is a cuſtom in London, that when a chaplain keeps 2H. 4. 12.h. 
any woman in his chamber ſuſpiciouſly, a man may come to his Nell. Abe. 


chamber with the beadle of the ward, and enter the chamber and 28 


ſearch. . cuſtom of 


N ndon 
that if a villain abides in London for a year and a day, that he ſhall not be taken nor put out by writ 


de nativo babende, nor by any proceſs thereupon ifſuing, is good. 7 H. 6, 32. 8 H. 6, 3. Roll. 
Abr. 557. S. C. Moor, 2. pl. 4. S. P. adjudged. | 


By the cuſtom of London, if a man commit a horſe to an hoſt- Moor, 876. 
ler, and he eat out the price of his head, the hoſtler (5) may take 35%. 271. 


. : Velv. 67. 
him as his own, upon the reaſonable appraiſement of four of his pj. 2. 
neighbours z which is a cuſtom ariſing from the abundance of 449. () But 


traffick with ſtrangers, who could not be known to charge them f man 


f ; leaves ſeve- 
with actions. | ral horſes 
with an inn-keeper in London, and takes them all away except one, the inn-keeper cannot retain the 


horle fo left till he is ſatisfied for the keeping of the other horſes, unleſs there was an agreement to that 
purpoſe. Bulſt. 207. So, if A. commit the horſe of B. to an hoſtler in London, and he eat out 
his head, yet cannot the hoſtler ſell him; for all cuſtoms being derogatory to the common law, are to 
be taken ſtritly;z and there is no cuſtom of London that hath gone ſo far as this caſe, to authorize one 
man to ſell and convey the property of another, 2 Roll. Abr. 85. 


It was (e) anciently inſiſted upon, that by cuſtom all indict- (c)Cro. Car. 
ments and proceedings for any cauſe, except felony, ſhould be 128, 
. : x | ., (aA) Raym. 
tried and determined in London, and not elſewhere; but (d) it 
leems to be now admitted, that a certiorari lies to remove any in- 
dictment from Londan; but (e) it is ſaid, that by the (F) city Hud. 409, 


8 . . . 6 Mod, . 
charters, the tenor of the indictment only ſhall be removed, and & vide - 
not the indictment itſelf, ; 6 W. & M. 

C. 11. 


ſe Leb. 252. Sid. 155. (J) That by the city charters the mayor ſhall be a principal in every com- 
81103, z Inſt, The 2 Rich. 3. 11. & | 


Beſides theſe and ſeveral other cuſtoms, there is a general cuſ- (g) What 
tom which is uſually ſet forth by the city, when any of their pro- — 
ceedings is called in queſtion, viz. That (g) if any of their cuſ- by,” 
toms heretofore ufed prove hard or defeCtive, or if any thing by virtue of 
newly ariſing within the city where remedy was not before pro- m cuſtom, 


: 5 : a are good 
vided, ſhould need amendment, in either of theſe caſes, the Kc. 4 


mayor and aldermen for the time being, with the aſſent of the 8 Co. 136. 
commonalty, may ordain a fit remedy thereunto, ſo as ſuch ordi- V22z9ner's 


2 7 caſe Skins 
nance be profitable to the king, for the profit of the citizens, and 351, Ke, 
agreeable to reaſon, | | 


, — That 


. none but 
Cn ſhall exerciſe a trade, and that a freeman bred up to one trade, may exerciſe another of the 


nature, vide Cr0, Car. 516, Roll, Rep. 10. -Sand, 311. Sid. 427. 4 Mod. 145, Fide tit. 
R — , y- 
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248 Tuftoms of London. 


B Law. By various charters the citizens of London are free from toll, &c. throughout the 


kingdom, are excuſed from juries, &c out of the city. {But this exemption from toll can be claimed 
by refident freemen only. Rex v. Hanger, 3 Bulſt. Hargr. Law Tracts, 128. Corporation of London v. 
Corporation bf Lynn, 4 Term Rep, 130.] And a jury of citizens may waive their privilege, and con- 
ſent to be ſworn on a trial at bar in Middleſex. Lockyer v. Eaſt India Company, '2 Wilſ. 136. ——Az 
to the erection of edifices. A man may heighten his old meſſuage, or houſe, or re-build on the old foun- 
dation to what heighth he pleaſes, but of no other erection or building, ſo as to ſtop his neighbours lights. 
Plummer v. Bentham. 1 Bur. 248. [ And he cannot ſtop ancient lights by an erection upon a new 
ſoil, or beyond the old foundation. Priv. Lond. 56. For the repair of his houſe, a man may, by cuſ- 
tom in London, ſet his poles and ladders upon the ſoil, or houſe of another adjeining. But he cannot 
break the houſe or ſoil. 1d. 59. As to the buildings fee further 11 Geo. 1. c. 28. & 14 Geo. z. 
c. 738. —— [The former ſtatute is confined to party-walls between houſes, and does not extend to party 
walls between ftables. Rex v. Pratt, 4 Burr. 2298. ]J-—— With reſpect to trade. It is a good cuſtom 
that 'the porterage of corn, roots, &c., belongs to the city from Staines Bridge to Yendal in Kent, and 
the by-law is good, that none but the company of free porters ſhall carry it, on penalty of 20 5. Fazakeriy 
v. Wiltſhire. T. 7. G. Ludlam v. Bradley, P. 13 G. in C. B. Robinſon v. Webb, T. 2 G. 2. B. R. 


1 Stra. 462.—-◻i⁰ðdt is a good cuſtom, that perſons to be admitted to the freedom be obliged to ſwear on 
the New Teſtament. Rex v. Boſworth, 2 Stra. 1112. 


Hob. 247. 
Roll. Abr. 
O. S. C. 


(B) Of the Cuſtom of London in reſpect to Orphans, 


F any freeman or freewoman die, leaving orphans under ape 
unmarried, the cuſtody of their bodies and (a) goods, by the 


7a) Though Cuſtom of London, belongs to the city, and their executors or ad- 


given them 


miniſtrators mult exhibit true, inventories of all their goods and 


by þ bo a chattels, and muſt (5) bind themſelves to the (c) chamberlain to 
fleemen. the uſe of the orphans, to account for the ſame upon oath z which 
Hutt. zo. if they refuſe to do, they may be committed: alſo, (d) if the ec- 
oh a clefiaſtical court will compel them to account there, againſt this 
county. cuſtom, a prohibition lies. | 

Vent. 180. 


Ec. Roll Abr. 550. Hutt. 30. 8. P. — So, although they 


(5) Although they have already acknowledged a eee at common law for the ſecuring, 
ave given ſecurity in the prerogative 


court, yet they may be compelled to give new ſecurity to the chamber of London. Roll. Abr. 550. 
(c) For which purpoſe he is a corporation, and ſuch ſecurities ſhall go to his ſucceſſor, who may ſue the 


ſame. Cro. Eliz 464. 


(d\ 4 Inift. 249. S. P. But an infant may waive the benefit of ſuing in the court 


of orphans, and file a bill againſt one for the diſcovery of the perſonal eſtate. March 107, 


Roll. Rep. If a freeman of Londen leaves London, and reſides in the coun- 

434 try, yet his children, though born out of London, ſhall be orphans, 
250. a ' | 

Vent. 180. and ſubject to this cuſtom, 

Mod. 80. 2 Vern, 110. S. P. 5 | | 

Sid 2 50. If ſuch orphan is taken out of the cuſtody of ſuch perſon, to 


Fame 116. whom he is committed by the court of orphans, they may impri- 


Lev. 162. 


ſon the offender till he produces the infant, or is delivered by 
courſe of law. 


2 Lev. 33. Alſo, by this cuſtom, if (a) any one without the conſent of the 
The King court of aldermen, marry. ſuch orphan (3) under the age of 
and Har- . Dt 

wa Hoi twenty-one, though out of the city, they may fine and impriſon 


x Veat. 1 78. 


1 Mod 77. 
579. S. C. 


him for non-payment thereof; for if the cuſtom ſhould not 
extend to marriages out of the city their power would be but in 
vain, 


(e) Though not a freeman. Vent. 178. Mod. 79., and the above authorities. G ) Whether the mar- 
nage was before or after twenty-one, the huſband is fineable, and may be committed if he had not tie 
, licence of the court of orphans, Preced. Chan. 537. : 


The 
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the The orphans money in the chamber of London is not a mere a vent. 
ed depoſitum, but in nature of a debt, or choſe in action, which does Kip cham 
67a not velt in the huſband by the marriage of ſuch orphan, nor can faengt g 
As he bequeath it by will. | the money. 
I 1 Ch. Ca. 182. 8. C. J Preced. Chan. 209. 8. P. adj udged. 
= | 8 
cul- ; 
not (C) Of the Cuſtom of London in reſpect to a Free- 
fart man's Eſtate : And herein, | 
uſtom | 
Rar What ſhall be eſteemed ſuch an Eſtate as will be ſubject to 
g. . the Cuſtom, and what Diſpoſition a Freeman may make . 
ear on thereof. 
HERE it is neceſſary in the firſt place to take notice, that by F. N. B. 122. 
the cuſtom of London, if a freeman of London dies, leaving a 2 Int. 33. 
ans, widow and children, his perſonal eſtate, after his debts paid, and OY 
the cuſtomary allowance for his funeral, and the widow's cham- 2 Lev. 130. 
r age ber being firſt deducted thereout, is by the cuſtom of the ſaid 3 Ca. 
y the city to be divided into three equal parts, and diſpoſed of as fol- 3 188. 
or ad- lows, viz. One third part to the widow, another third part to the Godb. 49. 
8 and children unadvanced by him in his life-time, and the other third Lach. 134. 
N i . : ; 2 Leon. 2 
uin to part ſuch freeman may diſpoſe of by his will as he pleaſes ; but oro; Elis. 
which if a freeman of London has no wife, but has children, the half of 185. Abr. 
he ec- his perſonal eſtate belongs to his children, and the other half the F 150. 
; . , . 2 Salk. 426. 
{ this freeman may diſpoſe of; fo if the freeman has a wife and no f in the caſe 
children, half of his perſonal eſtate belongs to his wife, and the of Biddle 
ſecuring other half he may diſpoſe of. | Ang . 
ewe 1718, before Lord Parker, it was ſaid, that the widow is entitled to the furniture of her chamber; wh 
m* cale the eſtate exceeds 2000 J. then to 507. inſtead thereof. Vin. Abr. tit. Cuſtoms of London, (B. 2. 
the cout 1. 20 „ qo 
This cuſtom extends only to the perſonal eſtate of the free- Abr. Eg. 
3 man, for when it firſt begun, the citizens of London had no re- 150. 
rphan6 gard at all to a real eſtate, for they did not ſuppoſe any freeman 
ot London would purchaſe ſuch eſtate, but would employ his 
whole fortune and ſtock in trade, for the benefit of commerce. 
1 But if a freeman of London has a mortgage in fee, this ſhall Chan. Ca. 
;mpri- be — part of his perſonal eſtate, and will be ſubject to the — 
cuſtom. | | 
zered by out of the perſonal eſtate, in preference to the cuſtomary or orphanage part; becauſe the * gong 
don cannot take place till after the debts are paid. 2 P. Wms. 335-] 
it of the 8 ; 
> age 0 But a leaſe for years waiting on the inheritance ſhall not be 2 Chan. 
impriſon  Teckoned part of a freeman's perſonal eſtate, but ſhall, together Fern. 
ould not with the inheritance, deſcend to the heir at law. 104. 8. p. decreed, 
ze but i [Neither ſhall receipts in chemiſtry, phyſick, Sc. be reckoned 1 Vern. 61. 
part of his eſtate. ] | Fe | 
2 Alſo, if a freeman of London agrees to lay out money in the Vern. 343. 


Purchaſe of lands, and to ſettle the ſame on his eldeſt ſon, c. 2 Chan. Ca. 


- x 8. S. Go 
is ſhall not be reckoned part of the freeman's perſonal eſtate. a 665. 


| 8. p. adi d . 2 * * 
6 udged; for by the agreement the money is to be looked upon as lands in and therefore 
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250 C.ulloms ot London. 


Abr. Eq On the marriage of B.'s daughter with A., a freeman of Lo. 


151. be- Jn, B., the father, ſettles a term for years in truſt, that A., the 
tween Grice , . a , 
and Good- huſband ſhall receive the rents and profits till ſuch time as D. and 
ing, decreed, E., or the ſurvivor of them ſhould otherwiſe appoint, and then 
ſuch perſons as they ſhould appoint ; and for want of ſuch ap- 
pointment, for ſuch perſons as the ſaid A. by will ſhould appoint; 
and for want of ſuch appointment, then in truſt for the execy- 
tors and adminiſtrators of 4. The truſtees having made no ap- 
pointment, the queſtion was, Whether this term ſhould go ac- 
cording to that appointment, or be looked on as part of A.'s per- 
ſonal eſtate, who was a freeman of London, and ſo go according to 
the cuſtom? and the court was of opinion, that it was not to be 
looked upon as part of A.'s perſonal eſtate, becauſe it was never 
in him, but was ſettled by his wife's father, and therefore not 
ſubject to the cuſtom. : 
Chan. Ca. If a freeman of London is made both executor and reſiduary 
* ve * u. legatee, and he dies before he has made his election, whether he 
cellor. will take as executor or legatee, yet the legacy mult. be conſidered 
as ſuch, and will be ſubject to the cuſtom of London. | 
Lev. 227. By this cuſtom a freeman could (a) not by 'will diſpoſe of ſuch 
2Ven 277. part of his perſonal eſtate as belonged to his wife or children; 
199. and (6) even diſpoſitions by him in his life-time have been holden 
(-) 19 2 faid void, eſpecially, when they appeared to have been made in fraud 
cuttom of Of the cuſtom, and with a view to defeat it. | 
the city of London, that a man could not give away any part of his“ eſtate without the conſent of hit 
children, is the remains of the old common law, and is ſo taken notice of in Bracton; but it being 
found extremely inconvenient and hard, it was by the tacit conſent of the whole nation abrogated and 
grown into diſuſe ; for what law has ever been made to repeal it? but in the city of London, where the 
mayor and aldermen had the care of orphans, they by that ſole authority and power had preſerved this 
part of the common law in London, which is diſuſed every where elſe. Preced. Chan. 596. (5) But fer 
this vide 2 Lev. 130. 2 Vern. 98. 202. 612. 685. Lev. 227. Pieced. Chan, 17. 50. Abt 
Eq. 152. . 
[(5)Ifthere But now by the 11 Geo. 1. cap. 18. $ 17. it is enacted, © That it 
e by of cc ſhall and may be lawful to and for all and every perſon and 
marriage * perſons, who ſhall, at any time from and after the firſt day of 
living at the © une 1725, be made or become free of London, and alfo to and for 
time of the ce all and every perſon and perions, who are already free of the {aid 
ſecond, the l ' . C ied 
death of city, and on the ſaid firſt day of June 1725 ſhall be unmarrc%, 
2 iſle 6 and not have iſſue by any former marriage, (c) to give, deviſe, 
— ck & will, and diſpoſe of his and their perſonal eſtate and eſtates, f0 
vent the *© ſuch perſon and perſons, and to ſuch uſe and uſes, as he cr 


cuſtom from (c they ſhall think fit. 
attaching, 5 
and bar the widow from claiming under it. Danſen v. Hawes, Ambl. 276.] 


Provided nevertheleſs, * That in caſe any perſon, who ſhall, # 
« any time or times from and after the ſaid firſt day of Ju 
1725, become free of the ſaid city, and any perſon or per 
„ ſons who are already free of the ſaid city, and on the ſaid frk 
« day of June 1725, ſhall be unmarried, and not have iſſue bf 
« any former marriage, hath agreed, or ſhall agree by any WF 
“ ing under his hand, upon or in conſideration of his marriage, 
« or othetwiſe, that his perſonal eſtate ſhall be ſubject to, 45 

5 N 6 N 
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* 
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Tuſtoms of London. 
« be diſtributed, or diſtributable, according to the cuſtom of the 
city of Londons or in caſe any perſon ſo free, or becoming free 
« as aforeſaid, ſhall die inteſtate, in every ſuch caſe the perſonal 
« eſtate of ſuch perſon ſo making ſuch agreement, or ſo dying 
« jnteſtate, ſhall be ſubject to, and be diſtributed and diſtri- 
« butable according to the cuſtom of the faid city; any thing 
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«c in . . 

14 being about to marry an orphan of the city of London, Frederick v. 
agreed with the court of aldermen, in confideration of the mar- „ 
riage, and of their giving their conſent thereto, to take up his 51. 8 
freedom within a certain time, which time he ſurvived, but died 4 Br. P. c. 
without performing his agreement. It was decreed, that he wag 7: 8. C. 
in equity to be taken as a freeman, and therefore his perſonal 
eſtate was to be diſtributed according to the cuſtom, notwith- 


duary ſtanding he had by will made a different diſpoſition of it. It was 
er he fad by the chancellour, that the agreement being entered among 
dered the orders and proceedings of the court of aldermen, and that 


| court being a court of record, it became matter of record. 


f ſuch If a freeman diſpoſes of his property in ſuch manner as not to Smith y. 
dren; take place till after his death, it is a fraud upon the cuſtom, and F*llows, 
zolden the property ſhall be ſubject to it. . 1 62. 
fraud So, ik, ſeveral years before his death, he purchaſes a leaſehold Coomes v. 


eſtate for 40 years, in the joint names of himſelf and wife, it is Elling, 


at of hit fraud upon the cuſtom, and the eſtate ſhall be applied as the e 
it qa | relt of his property. | : 
Sees the A freeman of very advanced age, ill of the gout, two days be- Tomkins v. 
ved thi fore his death, by deed of the ſame date with his will, aſſigned Ladbroke, 
b) _ part of his perſonal eſtate in truſt for the ſeparate uſe of his 91. 
go daughter, and directed that ſhe ſhould not have power to give it 
, to her huſband. She had married without conſent, but the father 
That F had been reconciled to her and her huſband. The deed was not 
on an f clivered to the daughter. Lord Hardwicke held it to be a teſta- 
| 2 mentary diſpoſition in fraud of the cuſtom, and that it was com- 
an {rf | pctent to the huſband to diſpute it; but he would not allow him 
—_ _ we wite's cuſtomary part, without making a ſettlement 
on her. 
deviſe, | | | 
_ : % Of the Children's Part; and herein of Survivorſhip, Advance- 
_s ment, and bringing into Hotchpot. 
It has been already obſerved, that the children of a freeman of 
. 2 are entitled to the third part of his perſonal eſtate, in caſe 
ſhall, ® | e dies leaving a wife, and to a moiety in caſe he dies leaving no 
of Jun k le, but (a) this cuſtom does not extend to grand children; and, (a) z Salks 
on p= retore, it a freeman of Londen has two ſons, and the eldeſt 46: 
ſaid fir - leaving a ſon, the grandchild, though in law a repreſenta- ON 97s 
ifſue bf 4c 01 the fon, ſhall have no part by the cuſtom. 
ny WF but a poſthumous child ſhall come in with the reſt of the Abr. Fg. 
wor 1 lor a cuſtomary ſhare of a freeman of. London's perſonal 134. 
tO; "RO n 
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herein contained to the contrary in any wiſe notwithſtand- 0 
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Abr. Eg. But if a freeman of London dies, leaving two daughters and a 
4 „ ee wife, and one of the daughters dies before twenty-one, though 
br BP after a diviſion and partition of the perſonal eſtate, yet the fur. 
A viving ſiſter ſhall have the whole of the orphanage part. 
ep. 32 6 1 
Prec. Chan. 370. 372. ; ö 5 
Preced. But this cuſtom of ſurvivorſhip holds only with reſpect to the 
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(e 2 Salk. If a city orphan dies before twenty-one, his orphanage part 
wa x ſurvives to the other orphans, and he can make (a) no diſpoſi 
Chan. 207. tion (5) by will to contradict it; but if he dies after twenty-one, 


So certified at which time he' might by will have diſpoſed of it, there, though 
by there- he die inteſtate, it ſhall go according to the ſtatute of diſtriby. 


corder. Pre-. l a" 
ced, Chan, tions, between his mother and ſurviving brothers and ſiſters. 
537. S. P. 2 Vern. 559. S. P. See 3 Will. Rep. 318. in a note S. C. cited. Although he deviſe 
it away at the age of 17. (6) But if a man marries an orphan, who dies under twenty-one, her orphan- 
age part ſhall not ſurvive to the other children, but ſhall go to the huſband. Vern. 88. But vide 
Preced. Chan. 537. cont. [If a map marries an orphan, and dies; his repreſentatives are not en. 
titled to any part of what was his wife's cuſtomary ſhare, but the whole belongs to the wife. Vin. Abt, 
tit, Cuſtoms of London, (B. 10.) 18, ] WY | | 


Chan. 537+ orphanage part belonging to ſuch child; and therefore if he by 
ſurvivorſhip hath the part of any other brother or ſiſter, ſuch 
part {hall go according to the ſtatute of diſtributions. 

ver. 354 If the daughter of a citizen of London marries in his life-time, 

tn gee Againſt his conſent, unleſs the father be reconciled to her before 

Vet in Hill his death, ſhe ſhall not have her orphanage ſhare of his perſona 

v. Blacket, eſtate ; and it would be unreaſonable to take the cuſtom to be 


Caſes emp. . | 
Finch. 248., otherwiſe. 


it is ſaid, the recorder certified that there was no ſuch cuſtom. 


Abr. Eg. By the laws and cuſtoms of the city of London, if any fre- 


by 3 man's child, male or female, be married in the life-time of his 
Erd 


accordingly Or her father, by his conſent, and not fully advanced to his 0 
in the cale her full part or portion of his or her father's perſonal or euſtom- 


nl won «© ary eſtate, as he ſhall be worth at the time of his deceaſe, then 


1 Ld Raym. Every ſuch freeman's child, ſo married as aforeſaid, ſhall be ex 
44 5. C. cluded and debarred from having any further part or portion of 


Nl wr his or their ſaid father's perſonal or cuſtomary eſtate, to be had 


284k. 4 6. at the time of his deceafe, except ſuch father, by his laſt will and 
S. P. Pre- teſtament, or ſome (c) other writing by him written, and ſigned 


ny Chan. with his name or mark, ſhall declare and expreſs the value of {uct 
100 Itis advancement (d); and then every ſuch child, after the deceaſe 


fad tobe his or her ſaid father, producing ſuch will or other writing, ® 


Jufficient, if 33 , e value 
he fate bringing ſuch portion ſo had of his or her father, or th 


declare the thereof into hotchpot, ſhall have as much as will make up 1 
ſame by any ſame a full child's part or portion of the cuſtomary eſtate his 0 


1w3 ting 0 6 4 : : ; ; 
. her ſaid father had at the time of his deceaſe, notwithſtandily 


although it ſuch father ſhall, by any writing under his hand and ſcal, declat 
be in 8 that ſuch child was by him fully advanced (e). 
manack, or | DINE wb 
elſewhere. Green's Privil. of Lond. 53. In Dean v. Delevar, cited in 1 P. Wms. 642. it is faid i u 
ficicat ; though written by the fatber's hook-keeper, or ſervant. But the repoiter adds a gueres hed 
ground of requiring the value of the advancement to appear in this manner, is, partly by reaforf o we 
ficulty of taking an account after ſuch a length of time, but principally becauſe it cannot be 3 
is to be brought into hotchpot; and if it does not appear what the ſum was, the cther children may be * 
Fer Lord Hardwicke, x Ves. 16. (e) Where the huſband and his wife, who was 2a city orphans 20 
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deration of 100 J. executed a releaſe of their cuſtomary ſhare to the father, it was holden, that they were 
barred from demanding any further ſhare, and that this releaſe was no writing under the father's hand 
ſignifying the advancement, Preced. Chan. 594.—— So, where the daughter only, being of full age, 
had, upon her marriage, for a valuable conſideration, releaſed her cuſtomary ſhare. Lockyer v. Savage, 
2 Str. 947.—— 80, if the wife be under age, and the huſband and ſhe, in conſid ration of a marriage 
portion, covenant to releaſe her orphanage ſhare, the huſban4's covenant is conſidered in equity, on a 
bill againſt the huſband and wife for a ſpecifick performance of the articles, as an abſolute releaſe, and 
will extinguiſh the wife's right. By an old law in the city, called Jud's law, a huſband is authorized to 
agree with the wife's father, though ſhe be under age. Medcalfe v. Medcalfe, 2 Alk. 63. But the releaſe 


extorted by a father from his ſon, merely for the ſake of maintenance, and not for his ag vancement in 


marriage or trade, is abſolutely void, as a fraud upon the cuſtom.; Heron v. Heron, 2 Atk. 160, So, 
if a father who has children, ſome of age, ſome under age, take a releaſe from thoſe: who are of age, the 
releaſe is void, for if the infants do not conſent when they come of age, they may engroſs the whole 
orphanage part in excluſion of the reſt. Morris v. Boroughs, 1 Atk. 399, Where a daughter accepts 
a legacy of 10,0007. left her by her father, who recommended it to her to releaſe her right to her orphan- 
age part, which the does accordingly ; if the orphanage part be much more than her legacy, though the 
was told ſhe might ele which ſhe pleaſed, yet, if ſhe did not know ſhe had a right, firit to inquire into 
the value of the perſonal eſtate, and the quantum of the orphanage part bef re ſhe-made her election, this 
is ſo material that it may avoid her releate. Puſey v. Deſbouvrie, 3 P. Wms. 316. 


A freeman of London having advanced his daughter with a por- Abr. Eg. 
tion, and intending to exclude her from any farther ſhare (on 155. — 
ſome diſpleafure taken againſt her) made his will, and thereby re- 3 2 
cites, that he had advanced her with 300 J. and (a) upwards, IM here a 


gives her 5 4. and no more, and died; yet after his death, the child, tho 


daughter on a bill brought to have the ſaid 300 J. made up a 1 


moiety of his eſtate (he having no other child, and the cuſtom 


child, is 


advanced, 
not extending to grandchildren) had a decree accordingly ; for —_ 'f 
the words, and upwards, are certum in incerto, and not to be re- 


the advance- 


ment does 


garded, though it was objeCted it might be 1000 J. or 2000/7. or 
any other ſum above 300/. . 8 


deemed fully advanced. Cleaver v. Spurling, 2 P. Wms. 527. Fawkner v. Watts, 1 Atk. 406. 
Elliot v. Collier, 3 Atk. 526. 1 Vez. 15. S. C. 1 Wilſ. 168. S. CO. And advancement in marriage 
with a firſt huſband who died in the father's life time, is a bar to a ſecond huſband. 1 Atk. 406} 
(a) Where the father by his will declared that he had given 1000 J. to one of his children, 1000 fl. to 
another, &c. in full of their orphanage part by the cuſtum, ſuch declaration is ſufficient to let them 
into their full cuſtomary ſhares, on bringing theſe ſums into hotchpot ; bur it ſeems that the parties con- 
cerned are not fo far concluded by this declaration, but may give in evidence that more was received by 
the children than thus expreſſed. Preced. Chan. 470. 471.——{ Parol evidence of the father's decla- 
rations with reſpect to the advancement, can in no caſe. be received: but declarations of the huſband, ar 


of the wife during the coverture of the firſt huſband, are admiſſible. 1 Atk. 407. ] 


A (3) ſettlement of a (e) real eſtate on a child, is no advance- 
ment, nor to be brought into hotchpot. | 


of the real eſtate to a child, does not bar ſuch child of the cuſtomary ſhare. 2 Vern. 753. 


Chan. Ca. 

160. 

(5) A deviſe 
But where 


a freeman by will charged 1 500/. on his real eſtate for his daughter; and gave her a ſhare of his perſo- 
nal eſtate; the court would not allow her to take the ſum charged on the real eſtate, and alſo claim an 


19. 
118. Abr. Eq. 153. 


If upon a marriage treaty A. a freeman of London, covenants 
to leave his wife 20001. at his death, 20007. to his eldeſt ſon, and 
ooo. a-piece to his younger children, and dies, leaving ſeveral 
Jounger children; the 1000/7. a- piece to the younger children 

ing due only by covenant, is a debt on the perſonal eſtate, and 
uot being to be paid till after the father's death, is no proviſion or 
advancement within the cuſtom of Londen, to bar them of their 
cultomary or diſtributory ſhares. | 


orphanage, but put her to abide entirely by the will, or by the cuſtom. Cowper v. Scot, 3 P Wms. 
(e) Or money agreed to be laid out in the purehaſe of lands. Vern. 345. 2 Chan. Ca. 


Abr. Eq. 
250. 
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Car v. Car, 
2 Atk. 277. 


Weyland v. 
Weyland, 
2 Atk, 632. 


Cowper v. 
Scot, 3 P. 
Wms. 119. 


Vern- 345. 
2Vern. 281. 
2 Salk. 426. 
S. P. 


2 Vern. 234. 
630. and 

2 Vern. 754. 
S. P. For if 
it were to be 


Cuſtoms of London. 


[If a freeman by will gives 2001. to his ſon, and in his life 
pays him 200 J., and takes a receipt in full for what was intended 
him by the will, this ſhall be conſidered as an advancement, and 
brought into hotchpot. | 

Where a father, upon the marriage of his ſon, ſettled 5000, 
8. 9. annuities upon himſelf for life, remainder to his wife, for 
life, remainder to his ſon for life, remainder to his ſon's wife for 
life, remainder to the iſſue of the marriage; it was holden, that 
the ſon, to entitle himſelf to a ſhare of the father's perſona] 
eſtate, muſt bring the whole 5000/7. and not the value of his 
eſtate in it for life only, into hotchpot. - 

If a man makes an executor in truſt, and deviſes his perſonal 
eſtate among his ſeven children, and four of them are advanced 
by him in his life-time, and one of them dies before the teſtator; 
the children advanced ſhall have their ſhare of this ſeventh part, 
without bringing what they have received into hotchpot.] 

If a freeman of London advances a child in part, by a portion 
which is to be brought into hotchpot, ſuch portion or adyancc- 
ment muſt be brought into the orphanage part only. _ _ 

And therefore if there be but one child, who has been in part 
advanced by the father in his life-time, ſuch child ſhall not bring 
his part into hotchpot, there being none in equal degree with 

im. f 


brought in, it muſt fall again into the child's part. [2 P. Wms. 526. Ambl. 189. S. P. See City . 
City, 2 Lev. 130. ſemb. contr. But ſee alſo Lord Hardwicke's rematk on that caſe in 2 Vez. 595. 


Morris v. 
Burroughs, 
* Atk. 399. 


Hender v. 
Roſe, 3 P. 
Wms. 317. 


Elliot v. 
Collier, 

3 Atk. 526. 
1 Vez. 15. 


Hume v. 
Edwards, 


3 Atk. 450. 


[Sums of money, however ſmall, if given as advancement, 
muſt be brought into hotchpot; but trivial ſums given as preſents 
ſhall not. . . ä 
80, ſmall ſums given occaſionally, or maintenance- money ot 
allowance, at the univerſity or for travelling, ſhall not be deemed 
part of a child's advancement, nor {hall money given with him 
as apprentice, | 

A gold watch, or wedding clothes, are no advancement, nor 3 
gift of 50/. in money, where the orphanage ſhare is conſiderable. 
Neither is conſent to a daughter's marriage any bar to her, where 
the quantum does not appear under the father's hand. 

Where a freeman had two daughter's, A. and B., and on 4:4 
marriage gave 2000/. and a bond for 20007. more at his death, 
and afterwards gave her 428/. to buy a houſe, which was done; 


and B. married without his conſent, but he was afterwards te- 


Norton v. 


Norton, 3P. 


Wms. 317. 
note O. 
Hearne v. 
Barber, 

3 Atk. 213. 
In this caſe 


conciled to her, often ſtayed weeks with her, and gave her pre- 
ſents from time to time to about 5004. but no advancement z * 
was decreed, that A.'s 2000/. and 2000/7. ſhould be brought into 
hotchpot, but not her 428 J. nor B.'s 500. : 

If a father buy an office, though but at will, or a commiſſian, 
it is an advancement. | 


So, if, ſome years after the marriage of a freeman's ſony the 
parents on both fides meet, and agree to advance 200/. a-p& 


to lie by till they can purchaſe a commiſſion in the as 
| II, 


Cuſtoms of London. 1 


3 fe him, this is an advancement, and bars him of his orphanage it was faia, 
KR = 

and was an act of common council in the time of Henry the 6th, does not make it a bar unleſs it was an 

advancement upon marriage. | | 
200l, N | | 
e for 3. Of the Wife's Part, and what ſhall bar her thereof, 
= The widow of a freeman of London, by the cuſtom, is entitled Hetl. 158. 
ſonal to her widow's chamber, and to a moiety of his perſonal eſtate V1": 23%» 
＋ bis if he leaves no children, and to a third part in caſe he leaves any 1 mY 
| child or children. | . 
anal But if a woman, upon her marriage, accepts a ſettlement out Preced. 
atieed of the (a) freeman's perſonal eſtate, (5) ſuch compounding, as it Oban. 3259 
ator; is called, ſhall (c) bar her cuſtomary ſhare. N —_ __ 
| part, = 157. (a) Although the compoſition or ſum to be paid her was part of her own fortune. Preced. 
an. 327. (3) Though no notice was taken of the cuſtom. Abr. Eq. 159, (e) Where ſhe ſhall 

= take by the cuſtom, and likewiſe by her huiband's will, 2 Vern. 110. But wide Preced. Chan. 353. 
_ But though ſuch compoſition ſhall bar the wife of her cuſtom- Abr. Eg. 

| ary ſhare, yet ſhe is not thereby precluded from demanding the 139. 
* part cp of any gift or deviſe the huſband may think fit to make 
t brin er. | - 
6 wo Alſo, if a freeman, whoſe wife has been thus compounded Preced. 

| with, dies inteſtate, his widow ſhall have ſuch part of the lega- Chan. 327. 
e City i tory, or dead man's ſhare, as ſhe is entitled to under the ſtatute 
595+] ot diſtributions, eſpecially, if there were no expreſs words in the 

agreement to exclude her. 
ement, It a freeman of London makes a jointure on his intended wife, Abr. Eg. 
reſents and the ſame is expreſſed to be in bar only of her dower, or thirds 158, 149- 

. of lands, tenements, and hereditaments, this ſhall not bar her of ee = 
Dney * her cuſtomary ſhare of his perſonal eſtate. between Atkins and Waterſons 
_ (But if a freeman, before marriage, ſettles ſome part of his Lewin v. 

i perſonal eſtate upon his intended wife, to take effect after his Lewin, 3 P. 
death, this will bar her of her cuſtomary part, though no men- N 

t, = tion be made of the cuſtom. | 

_ Se a wife be divorced a menſd et thoro for adultery, ſhe for- Pettifer v. 

b eits her right to her moiety and widow's chamber under the 
cuſtom. ] | unb. 16. 

on A: r : 

18 _ 4. Of the Legatory, or dead Man's Share. 

18 ; | ; | 

rards re- The legatory or dead man's ſhare is the third part of a free- 2 Salk. 426. 

her pre” mans perſonal eſtate, in caſe he has a wife and (d) children, Wem. 6. 

nent; it vlich the freeman might always have diſpoſed of by will, and 3 

1ght into 0 for want of ſuch diſpoſition is under the direction of the pl. x2. 
aute of diſtributions, and not at all under the control of the Pre<<d+ 

dme, Wi tom of Londen, = 00 7 
ou FN bas children the cuſtom of London gives no directions, therefore the perſonal eſtate muſt 
r ed by the ſtatute of diſtributions. But the cuſtom of the province of Vork extends to 


«cn molety to the next of kin to the inteſtate. 


ſon, the on of Preced. Chan. 327. 328. But note, that the cuſ- 


the city of London in the diſtribution of an inteſtate's eſtate, ſhall prevail againſt the cuſtom of 


1 k. 1 . « + . * . 
| a- plece > Da hi 48. As if a freeman of London dies in York, his heir ſhall come in for a ſhare 
army for whit 5 onal eſtate, though by the cuſtom of York he is debarred thereof, for the cuſtom of London, 


bim, das cke parton, ſhall be preſetred to that of York, which is oni'yglocal, 2 Vern. 822 


It 


* 


a — 


W 


wo 
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Abr. Eq - If a freeman of London makes his will, and deviſes legacies to 
_ S ang his children more than their orphanage part would amount unto, 
414 without taking any notice whatſoever of the cuſtom ; theſe lega- 
(s) Where it cies ſhall be a ſatisfaction of their orphanage ſhares, to which 
_— they were entitled by the cuſtom in the nature of a debt, and the 
deviſed for legacies ſhall not come (a) out of the teſtamentary or dead man's 
mourning part, for it would be unreaſonable that they ſhould take both by 


mould come the will and the cuſtom. 
out of the 


teſtamentary, and not out of the whole perſonal eſtate. 2 Vern. 420. | 


Abr. Eq. But if ſuch legacies are leſs than their orphanage ſhares, they 
x60. per ſhall not pro tanto be a ſatisfaction, but in ſuch caſe the legatees 
Lord Chan- ſhall take both, eſpecially if none of the deviſes in the will are 


cellor; but ; 2 
in this caſe thereby diſappointed. i 


he ſent it to the recorder to certify the cuſtom. 


Wilſon v. [So, if he deviſe no more than his teſtamentary part, the 
Philips, children ſhall have both their legacies, and their cuſtomary 


Bund. 295. ſhares; but if he deviſe his whole eſtate, they muſt make their 
election. | | 
Morris v. If a freeman deviſe all his eſtate, orphanage and teſtamentary, 


e e. and ſome of the children abide by the cuſtom, others by the will, 
en the ſhares of the latter ſhall not go among the others, but ſhall 
accrue to the teſtator's eſtate, and go according to the will. 
Harvey v. Although neither the father, nor the orphan, can deviſe either 
e gh the orphanage part or contingency of the benefit of ſurvivorſhip, 
. mp. . . . . 
Talb. 130. or the part which accrued by furvivorſhip ; yet if the father make 
See alſo a diſpoſition by his will inconſiſtent with the cuſtom, the children 
f muſt make their election to abide by the will or the cuſtom; for 
Bateman, they cannot abide by the will in part, and have the benefit of the 
2 Atk. 63- cuſtom alſo.) | 
Preced. If a loſs happens to a freeman of London's eſtate by the inſol- 
a ae 4 veney of his exccutors, ſuch loſs ſhall be borne out of the teſta- 
tween Read mentary part of his eſtate only, and not out of the whole per- 
and Duck, ſonal eſtate, for the wife and children of a freeman are in the 
ere nature of creditors, and ſhall have two parts in three of the per- 


that there ſonal eſtate he died poſſeſſed of, although his legatees are thereby 


was no cuſ- defeated of their legacies. * 

tom in Lon- | | 

don which directed how ſuch loſs ſhould be borne, [2 Ld. Raym. 1328. S. C. by the name of Redſhas 
v. Braſier] Vin. Abr. tit. Czftcms of Londen. (B. g.) pl. 4. S. C. [ But the funeral expences of 2 
child dying after his father, ſhall be paid out of the orphanage ſhare. 3 Atk. 676. And if a father 
maintains his daughter after her huſband's death, his executor ſhall be conſidered as a creditor for lo 
much as the maintenance amounted to, which ſhall be deducted out of the daughter's cuſtomary 
3Atk. 526. 1 Vez. 15.] a 


1 Atk. 64 [Where the wife's right to the orphanage part is extinguiſhed 
by the releaſe of the huſband, the eſtate is left as if it had neve 
been charged with it, and it is conſidered as part of the teſtator' 
general perſonal eſtate, and does not go wholly to the executor 
the father, as part of the dead man's ſhare.] 
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(D) Of the Cuſtom of London as it relates to Feme | 
| Coverts. 


BY the cuſtom of London, if a feme covert, the wife of a free- Cro.Car.69. 
man, (a) trades by herſelf in a trade, with which her huſ- fl. 9. 

band does not (b) intermeddle, ſhe may (c) fue and be ſued as a = * 

teme ſole, and the huſband ſhall be named only for conformity; Leon. 131. 


and if judgment be given againſt them ſhe only ſhall be taken in 22 
execution. (e) Ned 
not be in a ſhop. Show. Rep. 184. (6) But if the wife uſes the ſame trade that her huſband does, the 
is not within the cuſtom. Mod. 26. (e) But it mutt be in the courts of the city. Moor 135, 136. 
Cro. Eliz. 40g, [4 Term Rep. 361. S. P.] | 


If the wife of a freeman, who is a ſole trader, contracts a Show. Rep. 
debt and dies, and afterwards the huſband promiſes to pay it, yet „i Fabian 
ſuch promiſe is not ſufficient to maintain an aſſumꝑſit againſt the * 
huſband, for as he was not originally liable, the ſubſequent promiſe 
was without any conſideration. 

A recovery ſuffered by baron and feme of the lands of the feme Roll. Abr. 
ſhall as effeually bind the right of the feme by the cuſtom of 336. 
London, as a fine at common law. 4 


(E) Of the Cuſtom of London, with reſpect to 
Miaſters and Apprentices. : 


AN infant unmarried, and above the age of 14, may (d) bind Moor, 133. 


himſelf apprentice to a freeman of Londen by indenture with PS _ 
proper covenants, which covenants by the cuſtom of London-ſhall 2 ron. 
be as (e) binding as if he were of full age. 5 Deb: Joh 
| Am. 3 Is 
Mod. Rep. 271. pl. 22. 2 Keb. Rep. 687. pl. 14. 2 Vern. 492. pl. 445. {d) Cuſtom of London to 
put over an apprentice to another, is good, March 3. (e) And for a breach an action may be brought 
uw any other court as well as in the courts in the city. Moor 136. 


If the indentures be not enrolled before the chamberlain with- 2 Roll. 


in the year, upon a petition to the mayor and aldermen, c. a Rep. 305. 


. . : Palm. 361. 
ſcire facias ſhall iſſue to the maſter to ſhew cauſe why not en- & ,, 1 


& vide 
rolled; and if it was through the maſter's default, the apprentice. Mod. 22. 


may ſue out his indentures; otherwiſe, if through the fault of the n 


apprentice, as if he would not come to preſent himſelf before the = TY 
chamberlain, &c. for it cannot be enrolled unleſs the infant is in 
court and acknowledges it. | | 

This cuſtom does not extend to one bound apprentice to a wa- 6 Mod. 69. 
terman under 21, for the company of watermen are but a vo- '*Med-415- 


n. ſociety, and being free of that does not make one free of 
ndon. EY | 
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(F) As it relates to Landlords and Tenants. 


2 Sid. 20. B* the cuſtom of London a tenant at will under the yearly rent 
of 407. ſhall not be turned out without a quarter's warning; 
and ſuch tenant paying above 40 f. yearly rent, ſhall not be turned 
out without half a year's warning. 7 | 
Moor, pl. But a cuſtom that tenant for years ſhall hold for half a year 
af % after his term ended, is not good. a 


(G) Of the Cuſtoms of London, which are in 
furtherance of Juſtice, and for the more ſpeedy 
Recovery of Debts. | 


Hob. 86. BY the cuſtom of London a creditor may, before the day of pay- 


V t. = ® . = AS 
. . ment, arreſt his debtor, and oblige him to find ſureties to pay 


vid the money on the day it ſhall become due. | 
Roll. Abr. 555. | | 


ro. Eliz. If a contract be entered into by two citizens, and one of them, 
Sz 1 who is thereby obliged to pay a ſum of money, die inteſtate, his 
* . adminiſtrator ſhall be obliged to pay it in the ſame manner as if 
557 it were a debt by obligation. 


Leon. 166. If A. and B. are bound as ſureties for and with C. to D., and 

3 136. D. recovers againſt A. in London, and has execution againſt him, 
A. may there ſue B. for contribution ut uterque eorum oneretur 
pro rata according to the cuſtom of London, and therefore 
where ſuch action was removed in B. R. by writ of privilege, 
the ſame was remanded, becauſe otherwiſe the plaintiff would 
be without remedy, for by the courſe of the common law no 
action lies, : 


(H) Of the Cuſtom of Foreign Attachment: And 


herein, | 
1. Of the Nature of the Debt or Duty which may be attached. 


ls) * 1 B* the (a) cuſtom of London, if A. is indebted to B., and C. is 
(3) Cath, | indebted to A., B. upon entering a plaint againſt A., may at- 
t tach the debt due from C. (who is called the garniſhee) to A., and 


25. 
(c) For the this (5) cuſtom of foreign attachment is to no other purpoſe but 
year and day | 


diſrationare to compel an appearance of the defendant in the action; for if 


debitum, He appear within (c) a year and a day, and put in bail to the ac- 


wide Cro. . 3 
Elis. 713. tion, the garniſhee is diſcharged. 


a Leon. 52. Roll. Rep. 106. Roll. Abr. 551. 


Roll. Abr. The garniſhee may plead this cuſtom of foreign attachment to 


To. Ene. an action brought againſt him by his creditor, but then the pig 


598. 830. 


Cuſtoms of London. 


tif may traverſe the cauſe thereof, and that he was not indebted 
to him who attached it. 


Such goods cannot be attached, of which the party had no pro- 17E. 47. b. 


perty at the time of the attachment. | 

So, if A. be indebted to B., and J. S. a ſtranger, takes by tort 
certain goods of A. as a treſpaſſer, B. cannot by the cuſtom at- 
tach theſe goods in the hands of J. S. for the debt of A., be- 
cauſe the property is out of A. at the time, and he had only a 
right in him. ä N 

A legacy cannot be attached in the hands of an executor by 
foreign attachment; becauſe it is uncertain whether, aſter debts 
paid, the executor may have aſſets to diſcharge it. 

If A. be indebted to B. by obligation, and B. be indebted by 


contract to H., and B. die, and his adminiſtrator demand the debt 557+, Spink 


upon the obligation of A., who promiſes him that, if he will for- 
bear him for a month, he will pay him then, 'bur he does not pay 
him accordingly, and after H. bring debt in London againſt the 
adminiſtrator upon the contract (as he may there by the cuſtom) 
the debt of A. due by the obligation may be attached in the hands 
of the adminiſtrator ; for notwithſtanding the promiſe broken, yet 
the debt continued due by the obligation,” and a recovery upon 
the obligation will be a bar of the action upon the promiſe, in 
which all ſhould be recovered in damages. 

If A. lends B. 1004. to be repaid him upon the death of his 
father, and after the death of the father of B. this 1001. is at- 
tached by force of a foreign attachment, and after 4. brings an 
action upon the caſe againſt B. for this money, this foreign at- 
tachment will be a good bar thereof, though the cuſtom be to 
attach debts, and this is an action upon the caſe, in which da- 
mages only are to be given, becauſe this is a debt, and he might 
have an action of debt thereupon ; and therefore, inaſmuch as 
this is well attached, he ſhall not defeat it by bringing an action 
upon the caſe. 

If A. fells certain ſtockings to B. upon a contract, for which B. is 
to give 101. to A., and if he ſells the ſtockings again before Auguft, 
after that he ſhall give twopence more for every pair of the ſtock- 
ings, the 101. is attachable by foreign attachment, becauſe an 
tion of debt lies for it, but the twopence for every pair of 
tockings is not attachable, becauſe this reſts only in damages, to 
be recovered by an action upon the caſe, and not by action of 
debt, becauſe it is made payable upon a poſſibility. 

If there are ſeveral accounts, c. between A. and B., and A. 
dies, and his executor and B. ſubmit to the award of J. S., and 
be awards that the executor ſhall deliver certain goods, of which 

dl. died poſſeſſed, to B., and that B. ſhall pay the executor 3000. 
money cannot be attached in the hands of B. for the debt 


ot A.; for upon the matter the executor being liable to du 


favit, ought to have remedy in his own right for the ſum 
awarded, bu” | 


Roll. Abr. 
551. S. Co 


Roll. Abr. 


551 Noy, 
ITS» 8. P. 


Roll. Abr. 


and Tenant. 
Roll. Rep. 
106. S. C. 


Roll. Abr. 
552. Hals 
and Walker, 
adjudged © 
upon a fo- 
reign attach; 
ment in 
Exeter, 
where the 
cuſtom is 
the ſame as 
in London. 


Roll. Abr. 
552. Read 
and Haws 
kins. 


Vent. 112. 
Horſam 
and Target. 
Lev. 306. 
„ 


3 
« x 


w» — 


If 4. is indebted to B., who is indebted to C., and B. aſſigns 2 Jon. 222. 


8 2 from 


the debt of A. to C. in ſatisfaction of his debt; now the debt due 12wis and 


allis. 
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from A. is become the right and property of C., and B. hath no- 
thing but in truſt for C., and therefore it ought not to be attached 
for any debt of B., and upon the ſpecial matter ſhewn the lord 
mayor ought to give relief. | 
Roll. Abr. In an action of debt for tobacco, in the detinet, a debt can- 
L But .- not be attached within the cuſtom. in ſatisfaction thereof, be- 


the valueor Cauſe it does not (a) appear of what value this tobacco was, 


the tobacco ſo that it might appear that the debt is but a ſatisfaction to the 


had been value, which cannot be ſupplied by a plea in bar made in another 
averred in 


the record action againſt him, in whoſe hands the debt was attached. 
of the attachment, the debt might have been well attached in this action. Roll. Abr. 554. & wide 
Jon. 406. 


Roll. Abr. A debt due by ſpecialty may be attached by the cuſtom of 


* : London, becauſe the attachment may be pleaded if an action be 
r T brought for it in the courts at Vęſtminſter, but a debt (5) reco- 


63. Leon. vered in any court in Węſtminſter by (c) a judgment cannot be at- 


( af tached by the cuſtom of Londen, becauſe the party has then no 
iſſue joined time to plead it. 
in an action of debt in B. R. the debt for which the action was brought cannot be attached in London, 
for the inferior court cannot attach a debt in a ſuperior court. Roll. Abr. 552.—So, after imparlance 
to an action of debt in B. R. Roll. Abr. 552. Cro. Eliz. 157. 3 Leon. 232.—So, if a writ return- 
able in B. be purchaſed before the attachment. Cro. Eliz. 101. 593. 6901. 3 Leon. 210. Roll, Abr. 
552. [So, a ſum of money directed to be paid by A. to B., by the maſter's a/locatur, cannot be attached 
in A's hands. Coppell v. Smith, 4 Term Rep. 312. So, a ſum of money awarded under a rule of 
court cannot be attached. Grant v. Hawding, E. 7 G. 3. B. R. ibid.] (c) So, if levied upon a fieri 
facigs, and in the ſheriff's hands. 1 Leon. 30. 264.— 80, if a fuit be begun in equity, the effect there- 
of ſhall not be prevented by a foreign attachment. 2 Chan. Ca. 233. 


S 


Oro. Eliz. If A. is indebted to B., and C. is indebted to A., and B. brings 
nor debt in B. R. againſt 4. pending this action, B. may affirm a 
and Huntly, plaint in London againſt A. for the ſame debt, Sc. and attach 
212 713. the debt in the hands of C.; for though a debt in London, for 
ee Which there is a ſuit depending in B. R. cannot be attached, 
upon a writ yet he that hath brought an action in B. R., may, notwith- 
of error, ſtanding according to cuſtom, attach the debt of the party, for the 


— wa debt in queſtion in B. R. is not touched by this attachment. 


was reverſed for another reaſon. 


Carth, 344. A. is indebted to B., and C. is indebted to A. by ſimple con- 


—_ 22 tract; A. dies inteſtate, and B. enters a caveat againſt his wi- 


Raym. 56, dow's taking out adminiſtration; pending which, he enters 3 
Skin. 516. plaint in the ſheriff's court of London againſt the archbiſhop of 
1 „ Canterbury, and thereupon attaches the debt due from C., after 
22, 8 & which the widow has adminiſtration granted to her, who brings 
2 Jon. 165, an action againſt C., who inſiſted on the matter /upra ; it was 


ms + Sa holden, that this pretended cuſtom, in this cafe, was unreaſon- 


$51, 906. able and void, becauſe the archbiſhop had no right to the debt, 
Oro. Ella. nor any means to recover it; beſides, hereby every creditor would 


New 4 be his own carver, and the goods of the inteſtate waſted without 
Dyer, 247. any remedy. 
3 Will. 297. 


2. In 


becomes due. Roll. Abr. 533. Sid. 327» 


Cuſtoms of London. 26 


2. In whoſe Hands, and at what Time, the Attachment may be 1 


made. | fa 


If A. recovers a debt againſt B. in London, B. may attach this Roll. Abr. 


a mY 
debt in his (a) own hands for ſo much due to him. $54 wn 


a) Whether a debt owing to a company is attachable, for the debt of the company. Mod. 212. dubi- 
tatur. | ; 

By this cuſtom a debt contracted without the juriſdiction of Certh. 2g, 2 
the city may be attached, if the debtor is found within the juriſ- 26, Vent. | 


2 5. & vid 
diction, for every debt follows the perſon of the debtor, Roll pang | 


An obligee before the debt is due by obligation cannot by the Roll. Abr. 
cuſtom attach a debt for it, becauſe he cannot affirm a plaint for 3 6 
the firit debt before it is due. 15 Fl C. 8 

But if B. is indebted to A., and C. is bound to B., but the day Roll. Abr. 
of payment is not yet come, A. may attach this debt in the hands 553. 
of C. (6) before it is due to B. 


Cro. Eliz. 184. Roll. Rep. 105. Cro. Eliz. 713. Noy 68. (3) But the cuſtom ſo to do muſt be 
ſpecially alleged. Roll. Abr. 553. Noy 68. —And the judgment ſhall be, that he ſhall be paid when id 


. 


—— 


So, if A. lends money to B. to be repaid upon the death of the Roll. Abr. 
father of B., and after, an action is brought by C. againſt A. and 553 
after, the father of B. dies, the money due by B. to A. may after 
be attached in the hands of B., though it was not due at the time 
the plaint commenced againſt A., inaſmuch as jit became due be- 
tore the time that by cuſtom the proceſs is to be granted againſt 


3 


14 
"fl 
Tx 
4 
1 


him in whoſe hands it is attached. | 

if in debt upon an obligation of 100. conditioned for the 
payment of gol. at a day, the defendant pleads, that before the 
day of payment of the 50 J. it was attached in his hands by a 
creditor of the plaintiff, Sc. and that after the day upon a /cire 
jacias againſt him according to cuſtom he paid it; this is a good 
bar of the (c) whole, becauſe the attachment being made before 
the day of payment, it became a debt to the creditor, and the 
obligee could take no advantage of a breach of the condition 
aiterwards, much. Sid. 327. & wide Godb. 196. Owen, 2. 


3. Of the Form of the Proceedings in a Foreign Attachment. 


By this cuſtom the plaintiff muſt ſwear that the debt is Bond 
fide due to him; but it is not ſufficient to allege that he ſwore 
that the debt was a true one by himſelf, or his attorney ; for the 
attorney's ſwearing is not according to the cuſtom. | 

It A. affirms a plaint againſt B. and upon nibil returned, it is 
ſurmiſed that C. hath money in his hands due to B. c. and the 
money is attached in the hands of C., who appears upon the at- 
tachment, and pleads that he ewes nothing to B., though this be 
found againſt C., and thereupon there is judgment againſt him, 


Jet he ſhall not pay any coſts, for there are no coſts recoverable 


$3 | By 


in a foreign attachment. 


Sid. 327. 
Robbins and 
Standard. 
(e) If the 
attachment 
had been of 
20 l. only, _ 
it might 
have been 
pleaded in 
bar of ſo 
Moor, 598. 


Roll. Abr. 
554. Cro. 
Elis. 3 1 3» 
Jon. 406. 


Cro. Eliz. 
172. 
Leon. 3214. 
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Roll. Abr. 
$55: {But 
the defend - 
ant muſt be 
ſummencd, 
or haye no- 
tice, though 
it hath been 
alleged, that 
the cuſtom 


Cuſtoms of London. 


By this cuſtom, if A. ſues B. in London, g. and C. is in- 


debted to B in the ſame ſum, and C. is condemned there to A. 
according to the cuſtom, and judgment given againſt him accord- 
ingly, yet, if no execution be ſued againſt C., A. may reſort to 
have judgment and execution againſt B. his principal debtor, 
and B. may ſue C. for his debt, notwithſtanding the unexecuted 
judgment. 


in the city-court is to give no notice, ) elſe the judgment againſt the garniſhee will be erroneous, and the 


money paid or levied in execution of it will not diſcharge the debt from tha garniſhee to the defendant, 
Fiſher v. Lane, 3 Wilſ. 2. 97. ] 


Roll. Abr. 


$55» 

22 H. 6. 47. 
{a) Godb, 
401. 
Latch. 228. 
(5) A cuſ- 
tom for a2 
ſoreiĩgn at- 
tachment 
before ſome 
default in 
the defend- 
ant is 
naoght. 
Vent. 236. 
(e) Moor, 
570. pl. 
779. like 
point, 


Carth, 232, 
Lawrence 
and Ather- 
n, ad- 
judged. 
Foreign 
attachment 
may be g give" 
in evidence 
on the or 
ginal iſſue. ] 
Carth. 25. 


x2Mod.213. 


In bar of an action brought in B. R. if the 8 pleads a 


judgment in a foreign attachment in bar, and alleges the cuſtom 


to be, that if the plaintiff in the court hath proceſs againſt the 


defendant, and upon a nil (a) returned makes a ſurmiſe that B. 
is indebted in ſo much to the defendant, and upon his prayer to 
attach it in his hands by proceſs, and he does it accordingly ; and 
if (5) the defendant makes default at four courts after, that by 
the cuſtom, at the laſt of the ſaid four courts the plaintiff may 
pray proceſs againſt B. to come in and ſhew cauſe wheretore the 
judgment ſhould not be againſt him at the next court after, and 
when he comes to apply this cuſtom to his caſe, he ſhews that 
there were four defaults, and that at the fourth default the plea 
was continued for ſeveral courts, and then proceſs went againſt 
B., and then after judgment againſt him, (e) this is not warrant- 
able by the cuſtom, inaſmuch as he ſhews by the cuſtom, it ought 
to be at the next court after the four defaults. 

If in debt the defendant pleads that J. S. entered a plaint, 
Oc. againſt the plaintiff in Lenden, and upon proceſs againſt 


him non eff inventus was returned, and thereupon a ſuggeſtion was 


made that he had ſo much money in the hands of the defendant, 
and that the defendant was attached by the ſaid money; this 
is an ill plea, for it ought to have been that the plaintiff was at- 
tached by ſo much money in the defendant's —_— : for ſo 1s the 
cuſtom, 

After a dilatur entered by the garniſhee in the- ſheriff's court, 
which is in nature of an imparlance, he cannot plead to the ju- 
riſdiction of the ſheriff's court. 

It was ruled, That if A. brings debt in London againſt B., and 
attaches goods of B. in the hands of C., from whoſe poſſeſhon the 
goods are not removed ; and B. by certiorari brings the cauſe into K. B. 
and put in bail, the attachment is at an end, and C. ought to de- 


liver the goods to B., which if he do not, B. may have rover or 
replevin. | 
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Damages, 


2 


Di are a compenſation given by the jury for an Co.Lit.257. . 


injury or a wrong done the party (a) before the action ( The ca | | 1 i 
brought. pences tl. e 7 


E 

party has been at in obtaining his right, ſuch as the moderate fees of counſel, attornies, &c., are termed q 
colts; and theſe are given by the court, and taxed by their officer. For the difference between damages I 
and colts, vide Salk. 209. 6 Mod. 157. Gilb. Eq. Rep. 195. 199. Barnes 306. tit. Coffs. | 4 
(A) In what Actions the Party ſhall recover 38 
Damages. | | 


(B) What Perſons are entitled to, or ſhall recover ' 
Damages. | jt 

(C) Againſt whom Damages ſhall be recovered. F 

(D) Of aſſeſſing the Damages: And herein, 


I, Of the Quantum of the Damages the Jury may give. 


2. Whether they may give more than the Plaintiff has de- 
clared for. 


3. Muſt be aſſeſſed purſuant to the Plaintiff's Right, or the 

* Injury he has received: And herein of aſſeſſing entire 

. Damages. | | 

5 3. Where to be aſſeſſed jointly or ſeverally, where there are 

[- ſeveral Defendants. 

e . 

by E) Where the Court may encreaſe or mitigate the 

bs Damages. | | 55 1 
Fl F) Of the Manner of aſſeſſing and recovering : 
3 ; 
de- 1 


1 


(A) In what Actions the Party ſhall recover 
| Damages. 


AT common law no damages were recovered in any real action; 10 Co. 
tor the detention of the poſſeſſion, Sc. being the cauſe of 1,5. 
da : . | . 2 Inſt. 284. 
mages, till the right to the land was determined, the party Co. Lit. 2 57. 
could not be ſaid to ſuffer any wrong : alſo, the burden of the 19 1 — 27. 
cudal duties lay upon the tenant in poſſeſſion, and, conſequently, 2 Roll. 
e 
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264.  _ Damages... 

11 Co. 5x.' he was to receive the meſne profits until ſome other made out a 
—_ better right, who after recovery might have maintained an action 
meſne pro- Of treſpaſs. | 

fits in ejectment, replevin, and treſpaſs, vide the ſeveral heads; and where the courts of equity will oblige 
the tertenant to account for the meine profit, tit. Account, | 5 


2 Co. 50. a. But in an aſſize, which is (a) a mixed and compendious action, 
rs TS the difleiſee not only recovered his poſſeſſion, but alſo the meſne 
in a writof Profits in damages. | 

entry there were no damages; for ſuch writ only demanded the freehold, and was not mixed with the 
perſonalty. 2 Inſt. 239. Booth 175. Nor in a writ of admeaſurement of paſture. 2 Inſt. 368. 


For the ex- e By the ſtatute of Glouceſter made 6 E. 1., whereas before da- 
| 3 of © mages were not awarded in Mortdancefior, unleſs upon a reco- 
atute, . . . 
wide 2 Inſt, © very againſt the chief lord, they ſhall be awarded in all caſes 
287, 288. © where a man recovers in Mortdanceflor ; fo in coſinage, aiel and 
e beſaiel;“ and by the ſame ſtatute, © every one ſhall render da- 
“ mages where the land is recovered againſt him, upon his intru- 
&. fjon or act.“ 
ut fo By the ſtatute of Merton, cap. 1., Damages are given on the 
_ . poſſeſſory action of dower, unde nihil habet. 
letter (I 146.) 


But for this 


Comp. in- In a quare impedit, or darrein preſentment, he for whom the judg- 

og b. 292. ment is given, ſhall recover as well his damages as his preſent- 
4 ment and advowſon. 

(5) As all In all actions ex deliddo, which are either treſpaſſes founded on 


actions on . | . 
4 As 
p force, or upon fraud, in the not performing of contracts, d 


covenant, mages ſhall be recovered; and theſe are (6) ſuch actions, as are 


for which ſaid to ſound only in damages. 
wide title 


Covenant and Trover, for which wide tit. Trower and Conwerfiom z—in account, vide Roll. Abr. 575. 
Supra Vol. I. 40. In detinue the thing is to be recovered in ſpecie, or damages for it. Roll. Abr. 574- 
IN debt the ſame is to be reſtored in numero, but there are damages for the detainer, wide Vaugh. 101. 
damages ſhall be recovered in an audita guerela. 26 E. 3. 73. In a writ of ward of the body and land 
Damages ſhall be recovered, Roll. Abr. 575. But in writs of execution no damages ſhall be recovered, 
Roll. Abr. 575. 0 E. 3. 23+, nor in a ire facias. 2 H. 6. 15. 


But for this If, aſter a prohibition to the ſpiritual court, the party. proceeds 
— „in ſuch court, the plaintiff upon his declaration upon the prohi- 
and vide bition, or upon an attachment, ſhall recover damages. 


—_ Abr. 575. Jon. 477. Cro. Car. 5 59. 2 Jon. 128, Raym. 327, Vent. 348. 350. 3 Ley. 
3% | h 


(B) What Perſons are entitled to, or ſhall 
recover Damages. | 


x5 F,7.4.b. 17 leſſee for years be ouſted, and he in the reverſion diſſeiſed, 

> laß. ass. I and he in the reverſion recover in an aſſiſe, yet he ſhall not 
recover damages, | i 

Roll. Abr. 90, if after the ouſter he in the reverſion enter upon the diſſeiſor, 

$69 (as he may by law, to ſave a deſcent), and after the diſſeiſor re- 


enter upon him, and he recover in an aſſize, yet he ſhal} not have 
| | any 


Were d 
every m 
bur not 
the aſſiſ 
the tena 
ang that 
8. anoth 
— loſe 
ens, or 
Raye, | 


21g 2 
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Damages. | 265 | 
any damages; for the re-entry of him in reverſion reduces the _ 
eſtate to the leſſee, and then the damages for the profits belong 
to him. | : | 

If tenant for life, and he in reverſion join in a leaſe for life, Co. Lit. 
they may join in an action of waſte; and tenant for life ſhall re- 4% 4. 
cover the place waſted, and he in reverſion damages. 

In debt by baron and feme, upon a bond made to the feme dum Cro. ke | 

101 ; 259. ” 

fila, they ſhall recover damages (a) jointly. : * | 
baron and feme, if it be found they were diſſeiſed, they ſhall recover damages of the iſſues in common, 
11H, 4. 6. b. Roll. Abr. $50 EIn treſpaſs by baron and feme, for impriſoning the feme till a ſine 
paid, for all the treſpaſs, but the fine, they thall recover damages in common. Bro, Damages 51. Roll, 


Abr. $51. —- * Qu. As to the fine, that being to the particular and excluſive damage of the huſband - 
if it is not the proper ſubje of an action at his ſuit alone ? | | 


So, in trover by baron and feme, executrix of A. for goods of Styl. 48. 
A. they ſhall recover damages jointly ; for the poſſeſſion of the 
wife, as executrix, was alſo the poſſeſſion of her huſband, and the 
damages recovered ſhall be to the eſtate of the teſtator, and fo 
may concern them both. | 

If two jointenants bring an aſſiſe, and the one is ſevered, if it 11H. 4. 17. | 
be found that the other had goods taken upon the land, he ſhall _— + The : 
recover ſole damages for them . — 


the goods may maintain an action alone, for them. 
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(C) Againſt whom Damages ſhall be recovered. 


Er ER TR Tee” 
ES 


BY the ſtatute of Glouceſter, made 6 E. 1, cap. 1. '* Whereas (3) Owen, 
before damages were not awarded in aſſiſes of novel diſſeiſin, mM 3 
“ (5) but only againſt the diſſeiſors; it is provided, that if diſ- dini, 


* ſeiſors (c) alien the lands, (d) and have not whereof damages for, by 


375. * may be levied, (e) they, to (J) whoſe hands ſuch tenements aue ic 1 
574. ts : extends to 1 
101. ſhall come, ſhall be charged with (g) the damages (Y), ſo that al chat come Y 
I land (i) every (&) one ſhall (/) anſwer (m) for his time, provided that under the | 

dere, * the difſeiſee ſhall recover damages in a writ of entry, c. 3 by = 
wrong. 2 Inſt. 284. So, if the lord diftrains for rent, and a ſtranger reſcues, though the ftranger is — 

91!y a diſſeiſor in an aſſiſe againſt him and the tenant ; if the ftranger is found inſufficient, the tenant 9 

eds ſhall anſwer in damages, though he claims not from the difleifor. 2 Inſt. 284. (d) The tenant ſhall = 

rohi- de charged only where the diſſeiſor is inſufficient ; but if able to pay part, but not the whole, both ſhalt 5 1 

be charged therefore, the judgment is always given generally againſt both. 2 Inft. 284. (e) Lands = 

held in capite were aliened to F. S., who died, bis heir within age; and the king committed his cuſtody = 

4 Ley: to B., who took the profirs, the heir was no tenant within the ſtatute. 2 Inſt. 284. Secis, if aljened to 13 
* infant who took the profits, or if, coming in as heir, he had been out of ward. 2 Init. 284. _* 

4 ret theſe general words ſhall not charge thoſe with damages who have an eftate caſt upon them by = 

* unleſs they conſent thereto, as the heir of the alienee, by refuſing to take the profits, may diicharge = 

imſelf of the damages. 2 Inft. 284. So, if difleiſor enfeoffs A. and B., and makes livery to A. only, 1 

and 4. dies, if B. never afſented, he may waive the poſſeſſion, & c. Inſt. 360. 2 Inſt. 286. (g) And &s *y 

were by tubſequent ſtatutes double or treble damages are given in an aſſiſe, they thall be anſwered by = 

very mean tenant accordingly, and for their inſufficiency by the tenant. - 2 Inſt. 28 5. (5) In an aſß ſe, = 

: "n at in a writ of entry, for that is to be brought agaiaſt the tenant only, and this clauſe refers only to Z 4 

eiſed, 0 allile. 2 Inſt. 286, 287. (i) If named in the aſſiie z otherwiſe, if the aiſſeiſor is found inſufficient, 3 H 

not OE hall be cha ged witk the whole. 2 Init. 28 5+ But if found, that the diſſeiſor is inſuthcient, Z 1 

at de enfeoffed A. who enfeoffed B., who enfeoffed the tenant, and that A. had it one year, and 2 N 

: *Wither, and ne tenant another, the tenant ſhail be charged for his own time only, and the plaintiff = 
eiſor, = loſe his damage againſt A. and B., becauſe not named in the wait. 2 Init. 285. (A) Tenant for - . 
or re- yg — Sc. is no meſne occupier within the act, unleſs the afliſe is brought by t-nant by 54 "2 
e K. ; 7 the was! = 
have Try 135. 2 inſt. 284. (1) If they have ſufficient, otherwiſe the tenant muſt anſwer for the vnde. 4 2 
3 


(2) Yet ſeveral judgments ſha!l not be given, but one judgment entitely againſt all, accord 
| ing 
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_ Oamages. 


tng to the uſage; but che ſheriff upon the execution may uſe ſuch indifferency as juſtices require. 2 Inſt, 
285. If the ſheriff returns that the diſſeiſor is inſufficient, proceſs ſhall iſſue to levy it of the tenant, 


2 Inſt. 285. 


() This en- © By the ſame act the (a) diſſeiſee ſhall recover damages in a 
3 o cc vyrit of entry (5) againſt (c) him that is found (d) tenant after 
2 Inſt. 186. the diſſeiſor.“ 

But by a ſubſequent clauſe in this act, where he recovers the land againſt the diſſeiſor, he ſhall have 
damage. (5) Extends not to him that has an eſtate by law caſt upon him, if he waives the poſſeſſion, 
Co. Lit. 360. 2 Inſt. 286, 287. (c) If brought againſt two jointenants, and one diſclaims, and the 
other takes upon him the whole tenancy, and pleads, &c., he ſhall anſwer the whole damages. 2 Inſt, 287. 
(4) The diſſeiſor enfeoffs A. who enfeoffs B., and in a writ of entry in the per and cui vouches A., who 
pleads and loſes, judgment ſhall be given againſt the vouchee, becauſe he is found tenant in law, 2 Inſt, 


287. 


2 Inſt. 239. In a writ of partition by one coparcener againſt the other, no 
Noy, 68: damages ſhall be recovered, though the defendant hath not been 
vide title 8 . 8. . | 

Cop arceners. at all times (e) ready to make partition. 


(e) If a man will avoid the damages, becauſe he hath been at all times ready to render the thing in de- 
mand, he ought to come at the firſt day. 17 E. 43. 71. In detinue againſt an executor, ſuppoſing it to 
come to his hands after the death of the teſtator, the defendant may come at the grand diſtreſs, and ſay, 
that he hath at all times been ready to deliver the writing after the time that it came to his hands, and 
thereby ſave damages againſt him. 22 Ed. 3. 9. Roll. Abr. 574. , 


(D) Of aſſeſſing the Damages: And herein, 
1. Of the Quantum of the Damages the Jury may give. 


de Moor, IN all actions which ſound in damages, the jury ſeem to have 2 
419. diſcretionary power of giving what damages they think pro- 
Sen, 35. per: for though in contracts the very ſum ſpecified and agreed on i 
Vent. 267. uſually given, yet if there are any circumſtances of hardſhip, fraud, 
Where mo- or deceit, though not ſufficient to invalidate the contract, the 
js © ur jury may conſider of them, and proportion and mitigate the da- 
hall be re- mages accordingly ; as, in caſe upon a policy of aſſurance, which 
covered in yas a cheat, for an old veſſel was painted, and goods of no va- 


- damages. 


Godb. 53. lue put in the veſſel, and about 1500/7. inſured upon it, and then 
Where in the ſhip was voluntarily ſunk (F). So, on an action brought on a 


_— > promiſe of 1000“. if the plaintiff ſhould find the defendant's 
cloſe, &. owl; the court declared, though the promiſe was proved, that 


the court the jury might mitigate the damages; alſo on demurrer, by which 


refuledt® the promiſe is confeſſed, the jury may conſider of the circum- 
grant a new | 


wiicofin. ſtances, and mitigate damages accordingly. 

quiry, becauſe the damages were too ſmall, the ſuing forth the writ being the plaintift's own act. 
2 Leon. 214. But fer this vide tit. Trial, and for what cauſe a new trial will be granted, vide Mod. 2. 
In treſpals the jury gave the plaintiff half a farthing damages, and held good. 2 Roll. Rep. 21, 22.5 C 
wide 2 [on. 138. [(F) But fraud vacates the policy, and therefore no ſuch action would lie. ] 


Lev. 117. The plaintiff declared upon an aſſumpſit to pay for an horſe 3 
_ barley-corn a nail, doubling every nail, and avers, that there were 
Keb. 569. thirty-two nails in every ſhoe, which, doubling every nail, came 


S. C. to 800 quarters of barley; which being tried before Hyde, he di- 


— rected the jury to give the value of the horſe in damage, and ac- 


Whitacre, Cordingly they gave 87. and held good. | 
6 Mod. 305. S. P. 2 Ld. Raym. 1164. S. Ce Salk. 97. S. C. 1 Wilſ. 205. 
5 N 3 **. 97 295 2. Whether 
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Damages, LE 
2. Whether they may give more than the Plaintiff has declared | 


for, 


& 


In (a) perſonal actions, the plaintiff ſhall recover damages only 10 Co. 175. 
for the ort done before the action “ brought, and therein the (a) But 


; 3 2 real 
plaintiff counts to his damage. | tion kb 
covers his damages pending the writ, and therefore never counts to his damage, 10 Co. 117. a. and 

e though damages be given by ſtatute, yet the old form remains. 2 Inſt. 286. * In Foſter and 

1 Bonner, B. R. E. 1776, the court, on argument, determined, that in an action, for carrying perſons 

8 acroſs the Thames, in prejudice to the Graveſend ferry, the plaintiff might give in evidence a torr, after 

7. luing forth the latitat, and before the day of exhibiting the bill, ſaying, in ſuch caſe, the filing the bill 

3 vas the commencement of the ſuit, 

Alſo, in perſonal actions the plaintiff ſhall recover no more 2 H. 6. 3. 

"A than he hath counted for, although the jury give him more, for 2s. 4 

* | he beſt knows the meaſure of his wrong, and what he is en- 8 = 
titled to ＋. 5 S. . per 

| ; | Cur. | 
de- Kelw, 21. Yelv. 45. Cro. Eliz. 544. Bulſt. 49. Fitz. Damages 16. S. C. Bro. 2. S. C. Cre. 

t to Jac. 297. S. C. Þ+ If the jury give more, the plaintiff muſt relinquiſh the extra damages, for if he 

ſay, enters up the judgment for the whole, which the jury gave, it is error, and cannot be amended or helped, 

and in an) manner. So, determined in B. R. H. 1773, Sandiford and Bean, Eſq, 

If the tenant vouches, the demandant ſhall not recover more 8 H. 6. 12. 
damages againſt the vouchee than he hath counted of; for the 99mm Alte 
rouchee comes in lieu of the tenant, and the judgment is given 
againſt the tenant. : . 

But the plaintiff in detinue may recover more damages againſt 8 H. 6. 5. 
the garniſnee than he hath counted of, for his count was not Dns 

ve 2 aainſt the garniſhee, but againſt the defendant, and damages 68. S*O: 

pro- aainlt him are for the delay after the count. : : 1 hos 

n is : ; : 378. 8. 

= F In treſpaſs for reſcuing a diſtreſs, to his damage ſo much; if 21 E. 3. 

he the defendant juſtifies the reſcous upon ſpecial matter, upon 20, b. 

kich it is d d for the plaintiff, he ſhall have d Dn 

#4 vach it is demurred for the plaintiff, he ſhall have damages as 578. (5) In 

"hich be hath counted of, (5) for the defendant hath acknowledged the debt for 

on treſpaſs, and hath not denied the damages. 8 

| then for not ſetting forth tithes, if the defendant pleads the 31 H. 8. c. 13. 21. and that the lands were 

Uſcharged in the hands of the prior of B. at the time of the diſſolution, &c. and thereupon iſſue taken; 
t on Pp 20 at the trial the defendant cannot make good his plea ; the value ſhall be taken as confeſſed, becauſe 
dant's te iſſue is joined upon a collateral point; and the defendant took not the value by proteſtation. Allen 
that if, Ruled upon a trial at bar, and a verdict given for 200 J. Vide Roll. Abr. 572. 
, 

which : 

DS Where the jury finds greater damages than the party declares Yelv. 45. 


ks the party declares for, nullo habitu reſpectu to the reſt, elſe the ed 


arty may releaſe. the (c) overplus, and take judgment for the entered in a 
tt. term ſubſe. 
: | quent to that 
_ the judgment is entered. Wray v. Liſter, 2 Str. 1110. Chevely v. Morris, 2 Bl. Rep. 


| Alſo, though the jury cannot regularly give the plaintiff more For this 
wages than he hath counted of, yet may they award him coſts 4 ” Co, 
flint and ſeparate from the damages; and though ſuch coſts Cas. Eltz 
exceed the damages laid in the declaration, yet ſhall the plain- 568. 2 Roll. 
recover both; for the damages are given for the wrong, for Net. 447: 


her Coo. Iac. bc. 
which eos 


\ the court may, to prevent error, give judgment for ſo much IC But 


3 1 — . 
"= M4 ape = = 
—_ = D AT; 


* 


N 


n 


* 3 * 8 = * - 
n 


- = 
= _ 


— - 
9 


8 tr ilar. 
SOT 
os 


LY 


n n P 
bes a 


22 
- 


ITY 


n 
wa 
_Y 


+ * 


2 5 2 
S413,” D 
5 1 
1 


7 BS; of nl 1 
” _ 
C #5 N 


Qs 


_ 


dF (br Coe 


W 
—: oo anda = Ae 


4 
4 
fi 
U 
4 
. 
#4 
vu 
. 
4 4 
«84 
*. 
. 
* 
„ 
i 
"4 
i 
l 
P, 
i 
* 
6 
it 
wa 
0 
wy 
8 
+ 4 
x 
1:25 
[1 
ft 
it 
wh 
* 
be? | 
_ : 
s f U 
13 0 
# b 
44 x 
1 
1 
E 1 
4 hy 
. 
JJ $ 
«7X 
&y þ 
Y 
1 
a 0 - 
. 
3 
"x 
. 
5% 
1 
ws 
[ 
4 ! 
8 : 
i 
1 , 
4 
2% 
4 
bY ö 
. 
Li : 1 
N 


"8 
E 
„ 
1 


— „ — — — Ae 2 


Velv. 70. which the action is brought, and the coſts for the charge of the 


1 * 


268 Damages. 


> | 4 4 ö 

py tory ſuit ; the one before the ſuit, and the other in and for the ſuit. 0 
wide 2 Inſt. 238, (4) Where the jury may give 10 J. coſts, though they giye but 107. damages on the | 8 
ſtatute 21 Jac. 1. c. 16. Salk. 207. and wide tit. Ces. 2 | My 
| | Y : 6 the 

3. Muſt be aſſeſſed purſuant to the Plaintiff*s Right, or the Injury Race 

he has received; and herein of aſſeſſing entire Damages. origi 

: more 

10 Co. 117. If in a writ of entry ſur diſſeiſin, or in nature of an aſſiſe, a 24 
| writ of inquiry of damages is awarded, the plaintiff ſhall recoyer Cart 
his damages but from the time of the diſſeiſin to the time of the T 


award of the inquiry of damages, 'and not after, though the writ 
of inquiry be not ſerved till ſeven years after; and if in ſuch 
writ an iſſue is joined triable by verdict, he ſhall recover damages 


but from the time of, the diſſeiſin to the time of the verdict. - 5 

10 Co. 1179. But in a precipe quod reddat, of a rent of the poſſeſſion of the 3 
0 e, demandant himſelf, he ſhall recover arrears as well (a) pending 3 
Fons the the writ as before uſque diem judicu redditi. ere 
plaintiff ſhall recover damages only for the tort done before che action brought. 10 Co. 117. imp 
Co.Lit.257. The diſſeſee, in an action of treſpaſs, may recover damages done 
for the firſt entry without any regreſs. Bu 

Co. Lit. 257. But after regreſs he may have treſpaſs with a conzinuands, and percl 
1 * therein recover for all the meſne occupation as well as for the firl & £ 
Entry. | (Ve 6 

Co. Lit, 85 in an action upon 55 R. 2. cap. 7. for entering into land, it wa: 
257. 4. ubi ingreſſus non datur per legem terre, the plaintiff ſhall recorer fore t 
damages for the firſt fortious entry only. : ng gi 

Co.Lit.257. But in an action upon 8 H. 6. cap. 9., where one enters by being 
force, or enters peaceably and detains with force, or when a benſel 

enters with force, or detains with force, the plaintiff without any were 

regreſs ſhall recover treble damages, as well for the meſne occt- ln 

pation as for the firſt entry. 5 15 declar 

Hob. 189. If in caſe, for not grinding at the plaintiff's mill, the plaintif oſcura 
Harbin and derives his title under a leaſe made to him 11 Fac., and then fes it was 


G . 
Moor, 887. forth, that the defendant at ſeveral times, from 2 Fac. to 12 J. for a n 


S.C. did grind his corn elſewhere, he cannot have judgment, though be give 
Carth. 387. after verdict, becauſe the damages are aſſeſſed for all that time if ano! 
248, wiz. from 2 Fac. to 12., whereas the plaintiff's leaſe commence _ ac 
12 Mod. 11 Fac.; ſo that the damages are given to the plaintiff before le at thi 


e 3 had any title. 6 5 0. 
2 Salk. 663. S. P. and S. C. cited. See Ld. Raym. 329. Comyns 231. pl. 129. Wer 
: Or e 
2 Saund. In caſe the plaintiff declared, that J. S. 19 Sept. 16 Car. & 33 
10g. Ham- was retained as an apprentice to ſerve the plaintiff for nine is Principal u 
Veere, Lev. and continued in his ſaid ſervice till the 31 O#. 21 Car. 24 ** 3 
299. S.C. the defendant procured the ſaid J. S. to leave the plaintiff l Z Dentioned 
one ons vice, (6) per quod the plaintiff totum proficuum quod ration? 25 
(6) The , pred. J. S. per totum refduum termini reciperi potuiſſet totaliter F lf an 
plantiff de- didit; and (c) after verdict for the plaintiff, and general Hy * one ti 
2 2 N given, though it appeared the term was not expired, it _ Plair 


5 


T 88 „ * 
* 
oy 


% . 
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the tended that damages were given for all the term, as well the time his ſervant, 
5 d) to come as paſt; for the damages muſt be intended to be taxed 19 4 Mg 

7 


according to the declaration; and if it ſhould be intended other- {i hig ger. 
wiſe, it would be uncertain to what time they were taxed, whe- vice for a 
ther to the exhibition of the bill, or verdict given. 2 52 
; , D | s r 

ſhace of fix months then next following, &c. Hob. 284. After a verdict for the plaintiff, though the 
original bore eſte before the end of the fix months; yet the plaintiff had his judgment, for the wiz. was 
more than needed, being not of the ſubſtance of the aQion, but for aggravation of damages only, Allen 
24. per curiam, but yet wide Cro. Jac. 619. Yelve 94. (e) Where upon a demurrer it may be helped, 
for the plaintiff may take damages for tae departure only, Mod. 271, (4) For this vide 5 Mod. 286 
Carth. 389. he | 


Puly, anno 5 N. 3. Sc., and from thence to the time of the action, 
4 was poſſeſſed of two meadows adjoining to a river; and that 
the defendant, Aug. 2. in the ſame year, exalted his mill-banks to 


meadows, per quod he loſt the uſe and -profit of his meadows, 
from the ſaid ſecond of July to the time of the action; and after 
rerdict and entire damages, judgment was arreſted; for it was 
impoſlible that he ſhould loſe the uſe, &c. before the fact was 


But where in treſpaſs for erecting and continuing 300 
perches of ſtone wall on the foil of the plaintiff 2 April an. 2 W, 
A. tranſgreſſion. prædict. quoad continuation. mur. pred. a 20 die 


it was objeCted, that the continuance being laid for one year be- 
fore the commencement of the treſpaſs, and entire damages be- 
ing given, all was void; yet it was adjudged, that the continuance 
being for a time before the commencement of the action was 
ſenſeleſs and void; and it cannot be intended that any damages 
were given for a matter which was void in itſelf. "oy 

In caſe, for ſtopping lights by erecting a new ſtructure, the 
declaration concluded, that occgſione premiſſorum magna tenebritate 
oſcurat, fuit & adbuc exiſtit, Ec. after verdi and entire damages, 
it was objected, that by adhuc exiſtit, the jury had given damages 
for a matter ſubſequent to the action, and that no damages can 
be given for a matter after the action commenced (a); becauſe 
if another action ſhould be brought for the ſame thing, the for- 
mer action could not be pleaded in bar to it ; but it was reſolved, 
that the adh ſhould (5) refer to the time of the plaint levied, and 
not to the time of the declaration. | OY 


that degree, that thereby the water overflowed his (the plaintiff's) 8 


Com. Rep, 


done, 231. 2 Ld, Raym. 138a.] 


Catth. 230. 
Bridges and 
Horner. 


Fel. anno primo M. & M. uſque diem exhibitionis bille continuands ; 


Carth. 261. 


Carter and 


Cawthrop, 
4 Mod. 152. 
ST 3 Lev. 
345 S. Co 


IShow. Rep. 


366. S. C. 
((a) In treſ- 
paſs, tort, 
&c. new 
actions may 
be brought 
for matter 


ſubſequent to the depending ſuit, and therefore damages cannot be given for it: but it is otherwiſe where 
a duty or demand has ariſen, pending the writ, for which no ſatisfaction can be had by a new ſuit, for 


6 Car. E ſuch duty or demand ſhali be included in the judgment upon the action already depending; as in 
> . ta old writ of annuity ; aſſumpſit for principal and intereſt, upon a contract obliging the defendant, the 
nine fen principal with intereſt from ſuch a time. Robinſon v. Bland, 2 Burr, 1086.] (6) But in an action de 
4 whe 338 and keeping her from him o/ ſuch a day, which was ſome time after the exhibiting of 
ntiff's {et bill, judgment was ſtayed, for · the jury ſhall be intended to have given damages for the whole time 


mentioned in the declaration. Vent. 103. See 10 Mod. 273. 274. | 


If an action upon the caſe be brought for ſpeaking words all Roll. Abe. 
at one time; and upon not guilty pleaded, verdict be given for ee 
plaintiff; though ſome of the words will not maintain the gr wha; 


action, 
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ment, or reverſed, on error brought, 


Moor, 708. But if the action be brought for ſeveral words ſpoken at ſevetal 


( Arglie a c. and that the defendant aſſumed to deliver bona præd., but had 


(e) An ac- damages, Sec. and as to the five acres reſidue, give damage, E. 


n 
* - 


— 


things the action, yet if any of the words will, the damages may be given 
wm. z entirely, for it ſhall be intended that the damages were given for 
to be given, the words which are actionable, and that the others were inſerted 


vide Godb. only for aggravation *. | 
343- Moor, | 
141. pl. 283. 708. pl. 987. Cro. Eliz. 329. 788. Bulſt. 37. 3 Bulſt. 283. Cro. Car. 239. 924, 
March 48. Sid. 38. Winch 33. * But, it the declaration conſiſts of ſeveral counts, all the 
words in ſome of which are not actionable, and there is not any ſpecial damage laid, or if laid, not found, 
and a general verdict is taken for the plaintiff, (except as to the ſpecial damage, if any laid, and that ig 
found for defendant, ) the judgment will be erroneous, and may be avoided, by motion in arreſt of judz. 

[It is the rule of the court of C. P. to awaid a wenire facias dt 
novo in fuch caſe, upon payment of coſts, that the plaintiff may ſever his damages. Anger v. Wilking, 
Barnes 478. Smith v. Haward, Id. 480.] 


246, 4 times, and the action will not lie for the words ſpoken at one 


329 time, but will lie for the words ſpoken at another time; and upon 

Bulſt. 37. not guilty pleaded, a verdict be found for all the words, and entire 
Bulft. 283. a this 1 | 

Fre. Car, damages given; this is not good. See ſupra, n. 


237. 328. Hutt. 131. Roll. Abr. 576. 


» 


10 Co. 130. If the plaintiff declares that he bought of the defendant diver 
oy . : bona & catalla, viz. unum fulcrum left ( Anglice a field beditead) 
m4 where with a teſter and curtains of /ay, unum canopium ( vocat. a canopy) 
ws _ not, Oc. and there is a verdict for the plaintiff, and general da- 
Kc.) and mages given, it ſhall not be preſumed that any damages were 
damages in- given for the teſter and curtains, which (a) were not alleged pyj- 
. tive ; but only expofitive and this expoſition is too extenſive, for 
te trunk. Fiderum ſignifies the bedſtead only. 
only. Cro. Jac. 665. | 


2 Roll. Rep. If in an action upon a covenant divided into two (6) branches, 


178. Steel : : 2 : c 
d, the breach is aſſigned in one part only, c. and the jury aſſe 


(5) 4. damages generally pro fractione conventionis pred. this ſhall have te- 
8 an lation to that part only in which the breach was aſſigned. 
Action in an 


inferior court for ſlandering him in his trade, by which he loſt his cuſtom, within the juriſdi&on of 


that court & alibi; and it was held maintainable, notwithſtanding the alibi, Vent. 104. Cited, 9 
Twiſden to have been adjudged. 


Styl. 161. If in debt upon 2 E. 6., for not ſetting forth tithes growing 


* mr upon ſeventy acres of land, Ec. the jury as to ſixty-fix acres gr 


tion upon whereas it ought to have been, as to the four acres reſidue; Jet 
2 this being only (c) a miſcounting of the jury, and no damage 


things for any thereby, the plaintiff ſhall have his judgment. 


divers ſums of money, qua guidem pecuniarum ſumma attingunt ad 101., whereas rightly computed, theſ 
came but to 97., the jury gave damages leſs than 9 J. and it was held good; but if the verdict had bers 
for 10 J. it had been naught. Vent. 104. cited by Twiſden to have been adjudged. 


Sid. 96. If in treſpaſs for an aſſault, battery, and wounding, the de. 
1 fendant, quoad the force, pleads not guilty; and quoad the aſtauf 
recital, it and battery, that he was removing a market-croſs to a more cor 
would not yenient place, and the plaintiff interrupted him, per quod mull 
have been anus impeſuit, &c., and thereupon they are at iflue, and the ju 
preſumed peſt * 27 P Y , 


thatdamages find the defendant guilty de injurid ſud proprid ; and ſo (d) ma 


Damages. 27 


the entire declaration of the aſſault, battery, and wounding, were given 


(though the wounding was not in ifſue,) and aſſeſs damages occa- or what was 


3 . . not in iſſue. 
fone tranſgreſſionis illius to 201., it muſt be intended, that the da- 5 obo thy; 
mages were given for all in the declaration, viz. the wounding, Cro. Jac. 

though not in iſſue, and the jury cannot find (a) more than the 353 


: a Nor can 
plaintiff has declared for, and aſſeſs damages for it. Sy give . 
damages for what they have not found. Bulſt. 64» 


If in trover, inter alia de una ſalſura ( Anglice a ſalting trough ), Sid. 98. 
there is a verdict for the plaintiff and entire damages; the decla- Lev. 99+ 


ration as to the trough being merely in Engliſb, the damages ſhall ay dae 0 
be intended given for the other particulars; but if the defendant Raym. 15. 


had been acquitted of the other things, and expreſly found guilty r 
of this, it would have been otherwiſe. | gs | 

If in an avowry for rent due in money, and alſo for ſo many Carth. 447. 
hens, it appears on the face of the avowry that the hens were not Morrice and 


; yy | .- Golder, ad- 
due at the time of the diſtreſs taken ; although there are entire judged. . 
damages and coſts, yet the plaintiff may releaſe the damages and a remittitur 
rent for the hens, and take judgment only for the rent in entartet ge- 


cordingly. 
money (56), but need not releaſe the coſts. . | (5) Byars 
and Newton, Trin. 28. Car. Rot. 728. S. P. ſaid to be adjudged. 


If an action upon the caſe is brought (e) upon two promiſes (d), Roll. Abr. 
and both are found for the plaintiff, the jury may give entire da- 57% _—_ 
mages for both, ſor this is at the peril of the plaintiff; but if the ; Bat. 2; 


4 . med 3 Bull. 258. 
action does not lie for one of them, the plaintiff (e) ſhall not have 8. C. the 


; ä judgment 
judgment for the other (J). 2 80 N nt. a as 
on demurrer and entire damages aſſeſſed upon a writ of enquiry. (c) So, in other actions upon the caſe. 
Moor, 707. pl. 987. Cro. Eliz. 560. Hob. 189. 10 Co. 130. Moore, 281.—So, in debt. Brownl, 


70.—So, in treſpaſs, Styl. 174. 182. 399. 3 Leon. 213. Cro. Car. 21. Godb. 57.—So, in cove- 
nant. Cro. Eliz. 685. Cro. Jac. 439. Sand. 155. — And for this wide 5 Co. 108. a. 10 Co. 130. 
3 Bulſ, 231. Hetl. 51. 53. Lit. Rep. 61. Styl. 198. Cro. Eliz. 59, Cro. Jac. 2 39. Sid. 38. 
Moore, 28 1. [1 Stra. 621. Fort. 376. Andr. 21. 2 Ld. Raym. 1381. ] (4) So, where the plaintiff 
alleges two breaches of an award, one of which is inſufficient, and entire damages are given. Leon. 170. 
5Co. 108. 10 Co. 131. but wide Velv. 35. and tit. Arbitrament. (e) Where entire damages ſhall 
binder the plaintiff's judgment, vide 2 Roll. Abr. 99. J) But if one of the promites be inſen- 
file, or impoſſible to be performed, and there be a general verdi for the plaintiff with entire damages, 
the judgment will not be arreſted; becauſe it is not to be intended, that any part of the damages was 
allefſed as to ſuch a promiſe. _ 1 Roll. Abr. 577. pl. 5, 6. But a diſtinction is made by Lord C. J. 
Vaughan, in Nichols v. Reeve, 1 Freem. 83. between a legal impoſſibility of performing a promiſe, and 
q pliyfical one; that it is only with reſpect to the latter that the above rule holds: for in the other caſe, 


an corfiat to the jurors whether the promiſe be good or not in law, and therefore the preſumption is, that 
gave damages for it. ] | 


So, where an action againſt an adminiſtrator was laid as follows, Carth, 254. 
I. In conſideration that the plaintiff had fold a mare to the inteflate, he 2 
promiſed to pay the plaintiff tantam denariorum ſummam quantam equa 2 
bradict. rationabiliter habere meruit, and then avers in fact, quod and the 
equa predif. rationabiliter habere meruit 8 l.; which laſt promiſe be- 3 of 
ng void, it being abſurd to ſay that the mare deſerved to have ſo c * 


. B. in " 
on money, makes the whole void. which there were entire damages, reverſed accordingly. 


4- Where 
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272 wo Damages. 


5 


4. Where to be affeſſed jointly or ſeverally, where there are 
| | ſeveral Defendants. 


11 Co. 6. b. The jury cannot regularly aſſeſs (a) ſeveral damages for one 
Cro. Eliz. treſpaſs, with which the defendants are jointly charged by the 
Jac: 118. Plaintiff's writ or declaration; for though in fact one was more 
384. Roll. malicious, and did greater wrong than the other, yet all coming 


— 3 36. to do an unlawful act, the act of one is the act of all the parties 


vide Bull. Preſent. 


157. (a) For by finding them guilty de præmiſſis, they find them equally guilty, and it is a rule in lay, 
that what the plaintiff had laid joint in his declaration, the jury cannot fever in their verdict. Cath 


20. arguendo. 


xx Co. 6. b. But in treſpaſs, if one defendant is found guilty at one time, 


— ©. and the other at another time, ſeveral damages may be (6) taxed, 


2 8 ; 
(5) And the plaintiff hath election to take execution de melioribus damnis. 3 Mod. 102. 


Cro. Car. So, where they plead ſeveral pleas, as in an action of battery, if 
a, og one pleads not guilty, and the other juſtifies, and both iſſues are 


3 Mod. 10. found for the plaintiff; in ſuch caſe he may enter a nolle pro. , 


S. C. cited. againſt one, and take judgment againſt the other, becauſe their 
pleas are ſeveral. 


31 Co. 6. b. If in treſpaſs againſt two, one appears againſt whom the plain- 
— TE tiff counts mul cum, c. who pleads, and is found guilty and da- 


10 Co. 119. mages aſſeſſed, and after the other appears and pleads, and is 
found guilty, he ſhall be charged with the damages taxed by the 
firſt jury. | Mp 

If in treſpaſs againſt A. B. and C. for a battery and wounding, 

2 Jchn A. appears, and the plaintiff declares againſt him, ſimul tum, We. 

ww, a and A. pleads not guilty, and a venire iſſues, Ec. and after Þ, 

Car. 162. appears, and the plaintiff declares againſt him ſimul cum, and Þ 

on 2 pleads not guilty, and a venire iſſues, and both theſe iflues ar 

. Os mala tried at the ſame aſſiſes, vis. that againſt A. is firſt tried, and 

le) In wreſ- 200 J. damages given; and after that againſt B. is tried, and 50 , 

Paſs 23 damages given; and after C. appears and confeſſes the action, 

C., A. and and a writ of inquiry is awarded upon the roll, but none iſſues, 

B. juſtify; the (c) plaintiff at his election may have judgment for the damages 


11 Co. 5. b. 


vpon which given by the jury, and this ſhall bind all, for in judgment of lay | 


there is a 3 X . ; 

demurter, the ſeveral juries gave their verdict at the ſame time. - 
and C. pleads, thereupon iſſue is joined, and the demurter is adjudged againſt A. and B., and ypon wri 
of enquiry damages are given; and after, the iſſue is found for the plaintiff, and damages given? 
the plaintiff may have his election, which damages he will take. Roll. Rep. 395 · per Gur- Cro. Jace 
350. S. C. adyudged upon a writ of error; and the firſt judgment affirmed accordingly, becauſe the ur 


is entire, and the defendants are all charged with one battery, though the declarations are ſeveral» Roll 
Rep. 30, 31. S. C. [1 Will. 30-] | | 


Nokev. [So, where two defendants in aſſumpfit ſevered in pleadingyand 

Ingham, the one pleaded a bankruptcy, which, on iſſue joined, was foun 
nn for him, it was holden, that the plaintiff might enter 2 

pProſequi as to him, and ſtill proceed to final judgment and exec 

tion againſt the other.] | | 

Cro. Jac. | In treſpaſs for an aſſault, battery and wounding, the defepit® 

2 My | guoad the battery and wounding pleads not guilty, and mw 4 


and Gy 
Not to | 
rial, Nc 
ment t] 
Term 


(If 
other 
them 
ought 
of the 
Jury, . 
againſ 


Damages, " 


aſſault juſtifies, and both ifſues are found againſt the defendant, ſhould de 


ſeveral damages ſhall not be found, for the affault is included in _ om 
the battery and wounding. | 5 4 


If in troyer and converſion of 2000 loads of coals, upon not Cro. Car. 
guilty pleaded, the defendants are (a) found ſeverally guilty for 3 


e 

0 4. 

e ſeveral loads of coals, and ſeverally not guilty for the reſidue; the 3 
8 

(oh) 


jury muſt aſſeſs ſeveral damages (5) ; adjudged upon a writ of er- (e) So, in 


ror in the Excheguer-Ghamber, and judgment againſt them ſeveral- 1 

ly for damages, according to the verdict, and intire coſts. ant is found 
"y guilty in part only, and the other in all, the damages ſhall be ſeveral. Cro. Eliz. 860. Brownl. 2 
th Bulſ. 50. (5) But wide Carth. 20., where it is Taid that the contrary had been lately reſolved in C. B. 
detween Whorewood and Jackſon. [ And agreeably to that reſolution the law is now ſettled. For 
where the count is of a j-int treſpaſs, and the jury tind the defendants guilty of a joint treſpaſs, or they all 
confeſs the treſpaſs, the damages cannot be ſevered. Hill v. Goodchild, 5 Burr. 2790. Onſlow v. 
Orchard, 1 Str. 422. Lowfield v. Bancroft, 2 Str. 910, Mitchell v. Milbatik, 6 Term Rep. 199.] 


In treſpaſs and falſe imprifonment, and impoſing the crime bf Carth. 19. 
treaſon on the plaintiff, - againſt A. B. and C. B. confeſſed the ac- San 
tion, A. and C. pleaded jointly not guilty, and were found guilty ; adjudged bs 
the jury aſſeſſed damages, vi. 1000 J. againſt A. and 50 J. againſt B. R. bach. 
and C., and took judgment againſt A. only for the 1000 J.: it was eee 
holden, that the defect of the verdict was (c) cured by the noile quer- cham- 
proſegui; for as the plaintiff might have brought his action againſt 2 | 
them jointly or ſeverally, ſo it is but reaſonable that he ſhould have of Loras, 
the ſaine election as. to the damages; although it was objected 1 W. & M. 
that the plaintiff hath election de melioribus damnis only where the e 
trials are at ſeveral times, and this was a fact of which they are aid to be 
all equally guilty, and that it was a contradiction to ſay that the lately 2 * 
plaintiff is injured by one to the value of 50 J. only, and by the ES 
other to the value of 1000 /. | Trobarefoot 


and Greenway, 3 Mod. 101. S. C. Cro. Car; 243. Like caſe; where it is ſaid, though damages oughe 
not to have been taxed ſeverally, yet the plaintiff relinquiſhing his ſuit againſt the other, it is not mate- 
rial, no advantage being taken thereof. { Theutzh if ſeveral damages be aſſeſſed in ſuch caſe, and judg- 
ment thereupon entered up, it would be error, yet is it no ground to arreſt the judgment. Carth. 19. 
bTerm Rep. x99.] (e) For this vide Raſt. Ent. 127. 583. 654. Roll Abr. 784. Cro. Car. 54+ 


(If there be judgment by default as to part, and an iſſue upon Tidd's Pr, 
other part, or in an action againſt ſeveral defendants, if ſome of ER 
them let judgment go by default, and others plead to iſſue, there * 
ought to be a ſpecial venire, as well to try the iſſue, as to inquire 
of the damages, tam ad triandum quam ad inguirendum, and the 
Jury, who try the iſſue, ſhall aſſeſs the damages for the whole, or 
againſt all the defendants. In theſe caſes, when the defendants 
who plead to iſſue are acquitted at the trial, the jury, in ſome'in - 
ſtances, ſhall aſſeſs damages againſt the defendants who let judg- 
ment go by default, and in others not. In actions upon contract, 
4 covenant (d), afſumpfit (e), e. the plea of one defendant, for (4) 1 Lev. 
the mo part, enures to the benefit of all; for the contract being 93 2 Sid- 
entire, the plaintiff muſt ſucceed upon it againſt all or none; and 284. 8. C. 
therefore, if the plaintiff fail at the trial, upon the plea of one (e) Ca. Pr. 
0! the defendants, he cannot have judgment of damages againſt g. 5: 397+ 

the others, who let judgment 80 by default. But in actions Of de. 8. C. 

You. Il. ik m, 


ry 


B. and C. each; and the plaintiff entered a nolle proſegui as to B. 24. „ + 


S 


r ” 


= o- ” 


8 


* Damages. 
A y Term fort, as tre/paſ?, &fc. where the wrong is joint and ſeveral, the 
Rep. 662. giſtinction ſeems to be this, that where the plea of one of the de 
3 fendants is ſuch, as ſhews the plaintiff could have no cauſe of action 
againſt any of them, there, if this plea be found againſt the plain- 
tiff, it ſhall operate to the benefit of all the defendants, and the 
Fe plaintiff cannot have Judgment or damages againſt thoſe who let 
(a) 2 Ld. judgment go by default (a): but where the plea merely operates in 
Raym. diſcharge of the party pleading it there, it ſhall not operate tothe 
19 610. benefit of the other defendants, but notwithſtanding ſuch ples be 
(5) 2 Str, found againſt the plaintiff, he. may have judgment and damages 
1108. 1122. againſt the other defendants (6). | 
Tidd's Pr. If there be a demurrer to part, and an iſſue upon other part, 
592. or, in an action againſt ſeveral, if ſome of them demur, and other 
plead to iſſue, the jury who try the iſſue ſhall aſſeſs the damages 
for the whole, or againſt all the defendants. 3 
2 Str. 1140. But if in treſpaſs, one defendant lets judgment go by default, 


N another demurs, and a third pleads to iſſue, and is acquitted, the 
plaintiff may aſſeſs ſeveral damages againſt the others. 
Snow v. If there be a demurrer to one count, and an iſſue on the other, 


ES. and the plaintiff be nonſuited on the iſſue, contingent damages 
5 cannot be aſſeſſed on the demurrer.] 


U 
"7 p 
+ 
x 
4 
i 
4 
EL 
[ 
. 
1 
74 ; 
« 
p . ' 
_— 
my 
4 : 
3 
75 : 
„ 
WP - 
_ 
* 7 
3 - 
| . l 
M8 
w 113 
vii 
TT 
p „ 
7 . 
Mt 1 
. 
WT 
14 
'- 28 
* 
4 
A 
r 
2008 
mn 
a 
ih 
» 
1 
114639 
1 
4 
0 
* 
HWP 
x 
bo! 
_ 
We; 
F. 
td 
13 
SLY 
1 f 
0 " 
WA: 
fl 71 
H 
s 
55 
2, 
2M 
„ 
cM 
| 
4.4 
3 
. 
wh 
nh 
4,9 
MN 
py 1 
i 
f 
be 
4 0 * 
WT. 


4M 
" 
i 
55 
y 
! 


(E) Where the Court may increaſe or mitigate the 
Damages. 8 


Boll. Abr. IN (e) all actions at nf priut, where damages are the principal, 


(c) Ia treſ- I asg the court can have no certain conuſance of the cauſe, either 
paſs for cut- . 3 
ting his by record or other matter apparent, they can neither mitigate net 


trees, upon 1ncreaſe the damages. : | 
not guilty LE . ſance 
pleaded, the court cannot increaſe the damages given by the jury, becauſe it Hes not In their 
3 H. 4. 4. Bro. Coſts .- Nor can they diminiſh them, becauſe the treſpaſs is local, and it cant . 
' pear to them what the damages were. Brownl. 204.—80, in caſe for words, though the court thoug 
the damages exceſſive, yet they would not mitigate them. Pam 314. And though at firſt they in- 
clined to do it, yet upon great confideration they reſolved to leave ſuch matters of fact to the trial ofthe 
Jury, who beſt know the quality and eſtate of the perſon, and the damages he hath ſuitained. 


\ 


22E.3.1% But in (d) battery pro amputatione manus dextræ, the court ma 


A 4 increaſe the damages, for it is apparent to the court by the record 
572, Leon, and (e) view of the perſon. | | 
139. ſo done. (4) So, in an appeal of mayhem, upon view of the mayhem. 8 H. 4 22. 
n an appeal of mayhem the jury gave 20 marks damages, and upon view in court, and | © hi 
of the ſurgeons there preſent, the court increaſed the damages to 100 J. becauſe he Joſt the ule 9 1 
hand. Roll. Abr. 572. Freeman and Trevers. (e] It is not ſufficient that the juſtices of 10 * 

upon view thereof, certify that he had ſuſtained damages to ſuch greater ſum; for , 5 which 
court, out of which it iſſues, cannot increaſe the damages without their view. 8 H. 4. 23. R ot of him 3 
572. 3 Salk. 115. pl. 6. Ld. Raym. 196, ——— But upon a view in pais by any of the ju 75 1 Is 
the court into which the niſi privs is. returned, they may increaſe damages. 8 H. 4+ 23- The 0 
mages 74. * —_ CY 
10 H. 6 10 $0, in treſpaſs, if judgment be given upon nibil dicit, and a 13 Unages 
aguiged- of inquiry of damages executed, the court may increaſe or (f b. 10 
Roll. Abr. 8 . h the might Which it . 
$3 Styl. miniſh the damages found by the inqueſt; for that they och WY ig 
wor 155 have awarded damages, according to their diſcretion, . „e 080 
A Ju ged. N * i i : 5 


(Pf) Judg- 


1 
% -14 


Damages, £ 275 
writ: adjudged in an action of affault, battery and wounding(a); ment is 
the manner of doing thereof being ſpecially laid in the declaration, _—— 
though the inqueſt gave 200/7. damages, yet upon examination of | 
ſurgeons, and upon view of the wound in court, and for the hei- and upon _ 
nouſneſs of the fact, being done in the high ſtreet in the day-time 1 — 
with a ſtilletto, with an intent to kill Him; and the ſurgeon by f | 
agreement being to have 150 f. for the cure; the plaintiff being in found, æe. 
cat danger of death, and having loſt a pottle of blood, as the And gen 


a motion to 


urgeons ſaid, the court increaſed the damages to 400 J. in toto; mitigate the 
and judgment given accordingly. 155 5 —— 


ſaid, that in ſuch caſes, they never alter the damages. Lit. Rep, 1 50. Hetl. 93. Ld. Raym. 176. 
(a) Otherwiſe, if the wounding be not particularly expreſſed in the declaration, that the court may 
judge thereof by the record; for it ought to appear that the wounding was by this battery, and the party 
is not to be viewed in court by a bare averment at the bar. Styl.-345.--—S0, in an appeal of mayhem, 
when the particulars of the mayhem are not expreſſed in the declaration, the court upon view of the may- 
hem cannot increaſe the damages, unleſs the judges of wifi prius, before whom tried, certify the particu- 
lars of the mayhem to the court; or where tried before a judge of the ſame court, who affirms that theſe 
ae the mayhems that were proved upon evidence; otherwiſe non porte conflare ciriee, that theſe are the 
ſame mayhems for which the plaintiff has declared. Latch 223. Sid. 108. %% {In Auſtin v. Hu- 
lars, Hardr. 408., it was adjudged, that the damages may be increaſed, if the word maibema vit be in the 
declaration, though the better way is to expreſs the manner of the maihem. And in another caſe, the 
court ſeemed to think a declaration that the defendant affaulted and maimed the plaintifFin his left nand, ' 
particular enough. Brown v. Seymour, 1 Wilſf 6. If che wound be apparent, though it be not a maim, 
the damages may be increaſed by the court. Cook v. Beal, 1 Ld, Raym. 176.} | 


„ ]ðVub ?•[26-ã— 


3 


* 2 


8 


In treſpaſs for an aſſault and battery againſt 4. and B., A. ap- Lit. Rep. 3c. 
peared, &c. and a verdict was given againſt him, and damages 6 
taxed to 30 J. and the court upon view of the mayhem increaſed 
the damages to 40 f. and after a verdict was given againſt B. and 
damages taxed z and then it was moved that the court, upon ano- 
neipal ther view of the wound, would increaſe damages againſt B., for 

either that A. had murdered the officer that came to ſerve the execution 

ate not upon him for the 40 l., ſo that poſſibly the plaintiff might recover 
nothing againſt 4. But it was denied by the court, for that they 

ul could have the view but once in the ſame action; though if he had 


rag. brought ſeveral actions, it would have been otherwiſe; but the 
* 4 court directed the plaintiff to ſtay till A. was hanged, and then 
ical ee WY bey might have the view and increaſe the damages. | 
In treſpaſs Dare inſultum fecit et maletraftavit the wife of the $id. 433. 
plaintiff, er eguam, upon which the wife rode, percuſſit; ſo that = pa 
zurt or the wife was thrown, and another horſe trod upon her, per quod ſhe Dodo, 
1e recot loft the uſe of three fingers, c.; there was a verdict for the Mod. 24+. 
Ps plaintiff, and B J. damages; and the court refuſed to increaſe the 
Jen mages upon view of the mayhem and hearing ſurgeons, becauſe 
« uſe of bi there was no mayhem or wounding directly done 7 the party, but 
of iſt 45 nther by accident, vis. by the coming, c. of another horſe, 
Agel A. which, whether he came, Cc. or the wife might have avoided 
e jade d is matter of evidence. ral 
o be e courts have a general difcretionai 
2 ales, as (b) local treſpaſſes, c. either to increaſe or abridge the 
nd a 1. 
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14 H. 4. 9. 3 H. 6. 29. b. Yelv 152. Blownl. 2 14.— But where on à yrie of inquiry the tout 
refuſed to mitigate damages, wide 3 Leon. 150, Godb. 135. Lit. Rep. 150. Hetley 93. 


* Du. de bor The conflant practice is, to award a writ of inquiry tö the ſheriff who ſummonſe 3 
jury, to aſſeſs the damages, which done, the inqueſt is returned to the court. 

13 Hen. 4. In treſpaſs for taking his goods to the damage of 20 J. if the 
7 K 105 defendant pleads an arbitrament made in another county, and this 
578. is tried againſt the defendant, and damages aſſeſſed for the trel- 
All. 88. paſs; yet in as much as this foreign jury could not have fill 


28. conuſance of the treſpaſs, and the defendant hath not denied the 


plaintiff damage to be according to the count, the court with the aſſent of 
might have the plaintiff may increaſe the damages, and to ſo much as the 
produced his plaintiff hath counted +. | 


evidence be- 


fore this as well as before another jury; and whether ſetting aſide the verdict would not be mote proper 


2 Hawk. On the ſtatute of Wet. 2. cap. 12., which gives damages toan 
28 <-23- appellee on a falſe and malicious appeal; if the jury give too 


825 the great damages, the court may abridge them; or if they give too da: 
fature 3 E. ſmall damages, the court may increaſe them; for after the acquit- no! 
ye ©ac; tal of the appellee, their inquiry as to damages is to be conſidered for 
thatifa Only as an inqueſt of office; alſo the (a) words of the ſtatute me 
e, pate are, Damages ſhall be given acrording to the diſcretion of ik - 
parks an 2 Ot. 
ponds is at- Juſtices, EC. | | - og tat an 8 
tainted at the ſuit of the party, great and large amends ſhall be awarded, according to the treſpaſs; in the 
explanation of which ſtatute, it is ſaid, that if the damages are too ſmall, the court hath power to it- ten 
creaſe them, for that the word awvard properly be onged to the court. 2 laſt. 200. * If there is did 
judgment by default or confeſſion, and the certainty of the demand appears upon record, the court ma) thi 
aſſeſs damages, without awarding a writ of inquiry, if they will. 2 Sand. 107.—So, if there be judz- 8 
ment for the plaintiff on demutrer.— So, in debt — (where generally, if not always, the damages are nd- ju 
minal).— But where the demand is not certain upon the record, or where the damages are nat merely pl A 
nominal, and judgment is for plaintiff on demurrer, by default, or confeſſion, and the damages are not Ea. 
confeſſed, a writ of inquiry ſhould iflue. See Yelv. 152. 3 Leo. 213. Lut. 211. 213. 11H. 7. U 0 
Cro. El. 536. Fer damages are to be proved, by a vivd voce examination of witneſſes, which is not the 
proper province of the court. But in actions upon promiflory notes and bills of exchange, it in tht If 
practice, infiead of executing writs of inquiry, to apply to the court for a rule to ſhew cauſe, why it hou there 
not be referred to the maſter to fee what is due for principal and intereſt; and why final judgment tions 
'ſhouid not be ſigned for that ſum without executing a writ of infuiry ; which rule is made abſolute, 
an affidavit of ſervice, unleſs good cauſe is ſhewn to the.contrary. Shepherd v. Charter, 4 Term Rep. the d 
275. Raſhleigh v. Salmon, 1 H. Bl. 282. Andrews v Blake, Id. 529. Longman v. Fenn, Id. . quiry 
This practice, however, is confined to actions upon promiſſory notes and bills of exchange, where i: demu 
grantum of damages depends upon figures, which may be as well aſcertained by the maſter as before a : q 
and, therefore, where the defendant bad ſuffered judgment by default, in an action of n ! Inqui 
foreign judgment, the court refuſed to make the rule abſolute for a reference to the maſter ; ſaying, thi 
was an attempt to carry the rule further than had yet been d ne, and as there was nu inftance of F 60 Wh 
they would not make a precedent for it. Meflin v. Lord Mafiarezne, 4 Term Rep 493. In ſubſe- 4 de 
quent caſe, viz. Maunſel v. Lord Maſſereene, 5 Term Rep. $7., the court refuſed to make the rule . ang v 
folute in an acti n on a bill for exchange for foreign money; the value of which is uncertain, and < prove 
only be aſcertained by a jury. Cuming v. Munro, 3 Term Rep. 87. Bagthaw v. Playn, Cro. E. 5 
Regds v. Peck, Cro. Ja. 617.] | 8 If i 
8 by def 
F) Of the Manner of aſſeſſing and recover i. 
Damages. Oy 
Alo, it 
Fele. x96. J F treſpaſs is brought againſt overſeers of the poor, G. fo judgme 
66) So, on any act done by authority of 43 Elia. cap. 2., and there is * well as 
0 « x4 . : hid 
NE ae dict for the defendant, the jury ſhall aſſeſs the damages ve © thy in 
c. 26. The ſhall be (5) trebled by the court. Dyer 10g 


$9urt thall double the damages. 2 Inſt. 416.80, on the ſtatute 23 H 6. c. 10. Civ car 7 


* 4 


— 


* Damages. 
5 (a] Na damages can be given to the party grieved upon an 


indictment, or any (õ) other criminal proſecution; and where, by 


tended to be redreſſed, they cannot be recovered on an indictment, 
grounded on ſuch ſtatute, unleſs ſuch method of recovering them 
be expreſly given by the ſtatute (c) ; but they ought to be ſued 
for in an action on the ſtatute, in the name of the party grieved ; 

et the court may, by (d) virtue of a privy ſeal, give to the party 
injured part of the fine ſet on the offender, or (e) may induce a 
defendant to make ſatisfaction to the proſecutors, by giving an 
intimation, that on that account the fine to the king ſhall be mi- 
igated, | 

mc by ſuch a proſecution. Cro. Car. 558. 2 Hawk. P. C. c. 25. F. 


Cur. 433. 448. (4) 1 Keb. 437 —May give the third part of the fine aſſeſſed. 
ſupra. (e] Said to be every day's practice. 2 Hawk. P. C. abi ſupra, © 


In all actions in which the plaintiff is to be recompenſed in 
damages, the jury muſt aſcertain the damages by their verdict, 
nor can ſuch omiſſion or defect be ſupplied by writ of inquiry; 
for, if this were permitted, the party would be deprived of his re- 
medy by attaint againſt the. jury for exceſſive damages; for no at- 
—_— againſt them on a writ of inquiry, it being an inqueſt 
of office, - 

So, in a writ de valore maritagii, where iſſue was joined on the 
tenure, and the jury aſſeſſed 40s, damages, and 105. coſts, but 
did not inquire of the value of the marriage; it was halden that 
this defect (7) could not be ſupplied by writ of inquiry, ; 


Jury gave a verdiR, but omitted to inquire of the value of the goods. 


he thought, contrary to law, being againſt Cheney's caſe, 


If there be (g) a demurrer upon evidence, though the jury are 
thereby diſcharged of the iſſue, yet they may tax damages condi- 
tionally, viz. if judgment ſhall be given for the plaintiff, or when 
the demurrer is determined, it (5) may be done by (i) writ of in- 
qury, and ſaid to be the moſt uſual courſe where there is a 
demurrer to evidence to (diſcharge the jury without further 
inquiry. N 5 
{b) Where an omiſſion 
fariat de news ſhall 80. 
4 new venire. 22 E. 3. 5. Roll. Abr. 571. 
9 prove his property. Cro. Jac. 220. Tel. 131. Browal. 214. 


If in debt upon a bill abli atory, the plaintiff hath judgment (#) 
by default, he takes, by OW og of A plaintiff, witch is 225 
entered upon record, may tax the damages cccaſione detentionis 
&if. (1), but if he will not aſſent thereto, 
inquiry; but this election is in the plaintiff, not in the defendant : 
allo, it is ſaid to be the courſe and practice of both courts upon a 
Judgment in debt (m), 
well as coſts. 


ſtatute, damages are given to the party grieved by the offence in- 3 


of taxing damages by the jury cannot be ſupplied by writ of igquiry, 
2 Roll. Abr. 321. Where the court will refuſe a writ of inquiry, but will award 
(i) Where upon a writ of inquiry the plaintiff is not bound 


he. may have a writ of 


277. 


(a) Roll, 
Abr. 220. 
33. Cr 
Car. 531. 
() Not- 
withſtand. 
ing the 
king, by his 
commiſſion, + 
erecting a 
new court, 
expreſsly 
directs, that 
the party 
ſhall recover 


(c) Jon. 380. Cro. 
2 Hawk, P. C. 21 


10 Co. 179. 
Latch. 113. 
Roll. Abr. 7 
272. 2 Roll. 
Abr. 112. 
Skin. 595 
* 
Salk. 205. 
pl. 3.7 
10 Co. 118. 
b. Che- 


10 Co. 179 b. But in Skin. 595. 
pl. S. and Salk. 205. pl. 3., this point is faid by Holt, C. J. to have been otherwiſe determined, but, as 


Cro. Car. 
143. 

Styl. 22. 

g] Where 
9 is a 
demurrer to 
part, and 
iſſue to part. 
2 Roll. 
Abr. 722. 


but 2 wexire 


2 Saund, 
106, 105. 
Holdip and 
Otway, Sid. 
442. S. P. 
Fitz. Bar. 

$ 


233. 
(4) So, if a 


by default or confeſſion, to tax damages as verdid is 


found for 


; : : the plamiiff, 
| bre ider, do not aſſeſs damages, &c. for the debt is certain, and the loſs of the plaintiff apparent. 
C7195. in margine. In reple vin, the plaintiff is nonſuit; the court, without a writ of inquiry, may 

T 3 * 
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- aflefs damages, becauſe they 2cerue not in reſpeRt of any local matter, but it is the delay In the) none 
yment of the rent; — where judgment 7238. for the plaintiff, for he ought to recover for taking 

bis cattle, and the damages 7% greater or leſs, according to the value of the cattle and circumſtances 

of taking. 3 Leon. 213. (7) Cro. Jac. 415. (n) Sa, upon demurtere Latch. 113. 


If in replevin, the defendant avOws as overſeer of the poor for 
l. 3. a diſtreſs for a rate, upon the 43 Elia. cap. 2. and on the trial the 
Waere, Plaintiff is nonſuit, if the jury omit to find damages, this omiſſion 
Skin. 39g. will be ſupplied by writ of inquiry; for if the jury had inquired, 
Lee S.C. they had inquired only as an inqueſt of office, on which no at- 
Judges. taint lies. | 
19 Co. 119 · 
2 in a guære impedit, may be ſupplied by a writ of inquiry. 
Sid. 380. But in an avowry for a rent-charge, according to the 17 Car. 
Salk. 205- 2. cap. J. the omiſſion of the jury cannot be ſupplied by writ of 
i. = inquiry; for that ſtatute expreſly requires, that the ſame jury 
pl. 8. 8. C. ſhall enquire of the rent arrear, value of the cattle, Wc. 
Eited, and agreed to be law. See 30 Mod. 319. f 


Debt. 


(A) In what Caſes an Action of Debt will lie. 

(B) At what Time it ſhall be ſaid to have accrued, 

(C) Who may bring Debt: And herein of the 
Privity of Contract and Eftate. 

(D) Againſt whom it may be brought. 

(E) Where Debt is the proper Action, and not 

Covenant Caſe, We. | 

F) Of the Manner of bringing the Action, and 
where it muſt be brought in the Debet & Deine, 
or Detinet only. 


(G) Of the Extinguiſhment of the Debt, and 
pleading in Bar thereof r. 


(9) 


Alſo, the omiſſion of the inquiry of the value of the church 


deter 


Caning 


(A) In what Caſes an Adion of Debt will lie. 


XN action of debt is ſaid to be founded upon contract, either 4 Co. go. 


for 's caſe 
* expreſs, or implied; in which the (a) certainty of the ſum Jaden cates 
5 or duty appears, and therefore the plaintiff is to recover the ſame (%) Hence © 


in numero, and not to be repaired in damages by the jury, as in debt de by 
7 N 1 2 ciaky can 

_ 0 which ſound only in damages; as afſumpſit, dun be . 

3 » 


a covered by 
ch action of debt. If upon a ſubmiſſion to arbitration, the arbitrators award the payment of a certain 
| ſum of money, debt lies; but if they award the doing of fomething advantageous to the party only, an 
action on the caſe. Vide tit. Arbitrament and Award. If one makes a bill to another in theſe words, 
” memorandum, I owe to A. B. 201. to be paid in watches z an action of debt, &c., muſt be brought for the 
0 money, and not an action for the watches, for the number of watches is not certain. And. 117. 
t 0 ; 


But if in an (5) action, in which the plaintiff can only recover (5) As in 
damages, there be judgment for him, he can afterwards bring an 1 43 
action of debt for thoſe damages. 3 
Roll. Abr. 6co, 601. , ſeveral caſes to this purpoſe. ¶ Debt will lie on a foreign judgment, without ſtat- 
ing in the declaration, or proving the giving of the judgment. Walker v. Whitter, Dougl. 1] 


Alſo, if after judgment for the plaintiff in B. R. the defendant Sid. 236. 


brings a writ of error in (c) cam. ſcacc., an action of debt may be 2 3 
brought in B. R. upon the judgment, pending the writ of error; S. C. 


and the defendant cannot plead nul tiel record; for by the writ of (c) So, af- 


error the tranſcript of the record only is removed “. we Wl 
brought in parliament. Sid. 236. But for this wide Style, 124. Mod: 121. 3 Lev. 397. 2 Vent. 


2561, 3 Keb. 330. and title Error. * But, the court on motion, will ſtay the ſuit, the defendant 


determined, 


Debt lies in the Marſbalſea, or any other court, upon judg- Salk. 209. 
og ments in C. B. or B. R., and upon nul tiel record, the iſſue ſhall be pl. . 
ed. tied by certiorari, and mittimus out of Chancery. A 


ideration thereof muſt be lawful, otherwiſe an action of debt will Pony 
not lie. | (4) If aman 
by deed acknowledges, that he hath ſo much money of J. S. 's due to him, in his hands, though here 
is no contract of borrowing - between them, yet J. S. may have an action of debt againſt him. 
11 H. 6. 39. (e) As marriage, work, ſoliciting a cauſe, &c. wide Roll. Abr. 503-, ſeveral ſuch 
inſtances ; but not for money won at play, though an action on the caſe will lie; but for this vide title 
Caning, and 5 Mod. 13. 


1 and If a ſheriff levies a certain ſum of money on a levari facias, at the Hob. 206, 
etinet, ſuit of F. S., and returns the writ (J) ſerved, J. S. may have an — 


elerying of the money to the uſe of J. S. is a contract in law, it will lie 
that he ſhould pay it over. e den be 


. We, vide title Sheriff, and title Executors and Adminiſtrators. (Ff) Otherwiſe, where he returns, 
t he hath taken goods into his hands to ſuch a value, which remain pro defectu emprorum. Cro. Jacs 


. 2 Roll. Rep. 57. Godb. 276. And vide March, 14.——But if he returns, they were reſcued 


Jace 514, Godb. 276. 


- 2 50 If 


Debt. +, > 


giving judgment, and make a rule to tay execution till the writ of error on the principal judgment is 


Every contract muſt be legally (d) entered into, and the (e) con- For this wide 


action of debt againſt the ſheriff, without any actual contract; for And where 


againſt the 


him, he ſhall be charged; for he might have taken the pyſe comirarus, c. 2 Saund. 343» 
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280 Debt. 


Roll. Abr. If (a) a ſtatute prohibits the doing of a thing under a cer. 


$98. tain penalty, and preſcribes no particular method for the recovery 

(2) As 14 Pp : . ; OBI the f 
H.8. e. f. thereof, the party entitled to the penalty may recover the fame 
againſt * by action of debt. 5 
tiſing phy. N f ; 
fick without licence, — 2 and 3 Ed. 6. c. 14., which gives the treble value for nat ſettipg forth tithes, 
wite head of Tithes. Roll. Abr. 598., and which is now the common practice. 


Roll. Abr. An action of debt lies by a ſheriff upon the ſtatute of 28 El, 
598. Latch. cap. 4., for his fees given by the ſtatute, for an execution ſerved 
. by him; though the ſtatute does not ſay that he ſhall have his 
(5) The ſhe- fees, or any action for them, but only ſays, that he ſhall not take, 
np $1394 ger for (5) any execution ſerved, any conſideration or recompence be- 
ſees of exe. ſides that thereafter in the ſaid act mentioned, &c. 


cuting an elegit ; and held by Holt, that it lay; for it is all the execution the plaintiff in the original 
act on can have on n ee and he may enter on the land extended, if he can, without force. 
Salk. 209. pl. 2. vide Cro. Car. 286. 9 | 


Co. Lit. The action of debt is a proper remedy which the lawn gives for 
yy" the the recovery of rents reſerved upon leaſes for (c) years; but this 
zrantes for extended not to (d) freehold rents; the reaſon whereof, and how 


years of an jt is now remedied by 8 Ann c. 14. vide title Rents. 


annuity may 
have an action of debt for the arrears. ' Cro. Eliz. 268. 895. (4d) But if there had been tenant for 
life of a rent, and he died, the rent being in arrear, his executor, by the common law, might have an 
action of debt for the arrears, becauſe there was no other remedy. 4 C. 49 . | 


Carth. 161. If a leſſee for years aſſigns over his whole term by indenture, 
Newcomb reſerving rent, the leſſee, by the name of rent, may recover in an 
adjudged, action of debt upon the (e) contract; although it was objeQted, 
(e) Alſo, that the leſſee having no (F) reverſion, it was to be conſidered asa 
debt wou'd lum in (g) groſs, and therefore not recoverable until the term 
_ on was expired. 


aſſignee. Carth. 162. per Curiam. (f) Huſband poſſeſſed of a term in right of his wife, makes 
leaſe for balf the term, and dies; his executors ſhall have debt for the rent, and yet the feme ſhall bare 
the reverſion. Dyer, 227. (g) If a termor ſurrenders to the leſſor without deed, rendering rent; this 
is recoverable as a rent, and is not as a ſum in groſs. Vent. 272. 2 Lev. 8o. adjudged. 


Cro, Jae. If a man lend goods as a ſecurity for money, and the borrower 
_ er tender the money, and recover the goods in an action of trover, 

1 : yet the pawnbroker may have an action of debt for his money (+); 
(b) So, if a becauſe, though the ſecurity ceaſes, yet the duty remains, inaſ- 
ene OR much as the money lent is not paid back to the party from whence 
2 as a it came. The ſame law as to land. 


pledge, and they decay, yet the perſon to whom they are pledged may have an action of debt for bis 
money, becauſe the duty continues. Yelv. 179. Co. Lit. 209. : R 


Bro. Statute The conuzee of a ſtatute- merchant, as alſo the conuzee on the 
Merchan's 23 H. 8. c. G., the ſtatute and recognizance having the ſeal of the 
pl. 1097. * conuzors, as well as the ſeal of the king, may bring an action of 
Oro. Eliz. debt, and waive the execution given by the ſtatute z ſecus, of 3 
494- Ratute-ſtaple z becauſe the king's ſeal only, without that of the 

: party, is affixed to it. | 


Bongfous v. {If an officer entruſted with the cuſtody of a priſoner, againſt 


2 Tem Whom judgment has been obtained, permit his eſcape, he is * 


1 


rower 
trover, 
ey (b); 
* 
whence 


bt for bit | 


. of gebt on the happening of either of them; for the putting in, 


Ld 


to an action of debt, in which the very ſum for which the party is Rep. dg. 
charged in execution 1s to be recovered. But againſt his executors (a) 41 Aff. 
the ſuit is nat originally maintainable (a), ay at : 3 * 


1 Roll. br. 921 — This action in Saund. 218. is referred to the common law: but in 2 laſt. 384. 
and 2 Term Rep. 129., to ſtat. Weſtm. 2., 13 E. 1. c. 11., and 1 R. a. c. 12. . ' 5 


? 
Yo 


If an indenture of covenant contain a ſtipulated penalty for non- 3 Wooddef. 
performance, the remedy is by an action of debt for ſuch ſpeciſick on. * oY 
ſum. By the ſame method the arrears of an annuity or rent- 


a. b. 120. a. 
charge May be recovered (3). Hardr. 332. 


Debt may be brought by the aſſignees of bail (e) and replevin (e) stat. 4 


(d) bonds, under particular ſtatutes. ] dl —_ — 


(B) At what Time it ſhall be ſaid to have acerued. 


JE a man enters into a bill obligatory for the payment of (e) Co. Lit. 
ſeveral ſums of money at ſeveral days, an action of debt will 47; 29% 


not lie till the laſt day is paſt. * . 


it is more fully explained, yiz. there it is ſaid, “ If a man be bound in a bond, or by contract to another, 
« to pay 100. at five ſeveral days, he ſhall not have an action of debt before the laſt day be paſt *' 
« But if a man be bound in a recogniſance to pay 1001. at five ſeveral days, preſently after the firſt day 
© of payment, he ſhall have execution upon the recogniſance for that ſum, and ſhall not tarry, till the 
« laſt be paſt, for that it is in the nature of ſeveral judgments.” 3 Co. 22. a. 128. b. Cro. * 
505. Cro. Car. 241. (e) If to pay 201. in manner following, viz. 10. at one day, and 104. at 
another day, debt lies not till after the laſt day, becauſe one entire duty; but if a man binds himſelf to 
pay F. S. 10/7. at one day, and 10 4. at another day; after the firſt day, debt lies for 104. becauſe it is 
in itſelf a ſeveral duty. Owen, 42. [Coates v. Hewit, 1 Wil. 8 1. acc.] — 80, if A makes a bill 
to B. for the payment of 20 J., viz. 10/., &c., and thereby covenants and grants with B. that if he 
makes default in either of the ſaid payments, that he will then pay what of the whole ſhall be unpaid, 
after default at the firſt day, debt lies for the whole. Leon. 208. adjudged. 2 


So upon a contract, debt lies not till all the days of payment are Co. Lit. a92. 
paſt, for where there is but (F) one contract, there can be but one 35% 8. 


Co. 

debt, and conſequently but one action of debt for the recovery Ok oy 

of it. | | S. P. { Rud- 
der y. Price, 


1 H. Bl. 547.] (VJ) But the law is otherwiſe of a covenant or promiſe to pay money, &c. at ſeveral 
days, for as often as the money is not paid, according to the covenant or promiſe, ſo often is there a 


d each of the covenant or promiſe, and conſequently ſo often an action lies. Co. Lit. 292. b. Cooke 


v. Whorwood, 2 Saund. 164. See too 1 H. Bl. 552.] 


If a man leaſes lands for years, reſerving yearly 201. at four Co. Lit. 
(2) quarters, debt lies for one quarter before the others are paſt; #7:3: 29% 


or 1t is reſerved for the leffor's maintenance in lieu of the profits, E) $0, if 
and ſhall be conſidered as ſeveral contracts. N 
J week ys 


during the term, nine quarters of wheat. Roll. Abr. 601, ; but for this vide Plowd, 172. Allen, 55 
Raym, 222. 2 Lev. 80. Vent. 242. 272. Carth. 161., and title Rent. ; 


If one enters into an obligation or contract to pay money, tc, Vide title 


on two ſeveral contingencies, the obligee may have an (5) action ow 


h debt on-an 
that he ſhall pay at the one or the other, muſt be taken to have obligation, 


been inſerted for the benefit of the obligee; and the rather, _ 3 
ö 8 becauſe 1 


\ g 


and either beeauſe every contract is to be conſtrued moſt ſtrongly againſt the | 
the goods ot obligor. | 1 PR | 


the obligor | y 
came ſafe, he ſhould pay ſuch a ſum over and above the uſe allowed by the ſtatute z although the obligor 


dies, yet an action of debt lies againſt his executor on the happening of the other contingency ; for the 
Jaw ſupplies the words, which ſpould firſt happen, Lev. 54. Sayer and Gleane. 


(C) Who may bring Debt: And herein of the 
Privity of Contract and Eſtate. 


7 7 had died, and there had been rent arrear, neither his heir 
19 H. 6. 47. nor (a) executor could maintain an action of debt for them; not 
b. Co. Lit. the heir, becauſe he had nothing to do with the perſonal contracts 
262. a. of his anceſtor; not the executor, becauſe he could not repreſent 


a) But if . A 4 
men has his teſtator as to any contracts relating to the freehold and ins 


been endow- heritance. 


ed of a rent, f 
or a rent had been granted for life, and the tenant had attorned; and after rent had been arrear, and 


then the particular eſtate in the rent had determined by death, the executors of the tenant in dower, or 
of the grantee for life, ſhould have had debt by the common law; becauſe by poſſibility the teſtator 
might have had debt; as, if he had ſurrendered his eſtate to the reverſioner, he ſhould have had debt 
for the arrears incurred before ; and theſe particular eſtates, with the attornment of the tenant, or when 
the law ſupplies an attornment, amount to a real conti act in law; which realty, when the freehold is 
determined, reſolves itſelf to the perſonalty. 4 Co 49. a. b. Keilw. 47. Executor may bring debt « 
for the arrears of annuity due to his teſtatur upon the deed. | | hs 


Vile head AT common law, if the leſſor, who had reſerved rent-ſervice, 


WW 4 -—- uw R 


21 H. 6. 5. But the executor might have maintained an action of debt for 5 


Noll. Abr. (5) relief fallen in the life-time of the teſtator. 4 


595. | 
4 Co. 49. S. P. Noy, 43+ S. P. adjudged ; and ſaid, that in ſuch action, ſeiſin of the ſervices need not « 


be alleged; otherwiſe, where the party himſelf avows. Dalt. 17. Becauſe it is now become as a flower 

fallen flom the ſtock, and they have no other remedy. Co. Lit. 162. b. S. P. For it is no rent, but * 
a caſual improvement. (5) Debt will lie for an adminiſtratrix for a fine of a copy holder; and per Holt, 60 
Ch. Juſt., it is the proper action; but three judges held, that an afſumpfir likewiſe will lie. Carth. 
90, 91. 3 Mod. 239. Show. 35. 3 Lev. 262. N [Evelyn v. Chicheſter, 3 Burr. 1717. acc.] 


2 And now by 32 H. 8. cap. 37., reciting, * For as much as by 
1 « the common law, executors or adminiſtrators of tenants in fee- 
vie, ſo long fſimple, tail, or for (c) life, of rents (d) ſervice, charge and ſeck, 
as cef ol on « and fee-farms, had no remedy to recover ſuch arrears as were 
3 “e due to their teſtators in their life; it is enacted, That the exe- 
162. „ „ cutors and adminiſtrators of ſuch perſon to whom (e) ſuch rent 
(%) Reſerved cc or fee · farm ſhall be due, and not paid at his death, may have 
feli leaſe. 4 debt for ſuch (J) arrearages againſt the (g) tenant or tenants 
giftin tail * that ought to have paid the ſaid rents or fee- farms, ſo being be- 
within the © hind in the life of their teſtator, or againſt the executors or 

"6. © adminiſtrators of the ſaid tenants; and further, that it ſhall be 
(e) Extends © lawful for ſuch executor or adminiſtrator of ſuch perſon, to 
not dent ig. Whom (þ) ſuch rent or fee-farm ſhall be due, and not paid at 
ee of © his death, to diſtrain for the (i) arrears, and all ſuch rents and 
a copyhod. de fee-farms upon the lands, Sc. charged with the payment of 
Bat 135+ © ſuch rent or fee-farms, and chargeable to the diſtreſs of the 
Carth. 91. © teſtator, ſo long as the ſaid lands, c. continue in the feifin 


where, by « or poſſeſſion of the tenant in demeſne, who ought to have par 
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te the ſaid rent or fee-farm fo behind to the teſtator in his life, Eyre, Juſt. 


« or in the ſeifin or poſſeſſion of any other W only (/) ys * 
« by (m) and (n) from the ſame tenant (o) by purchaſe, gift, or ( fy Wie. 


« deſcent, (p) in like manner as their teſtator might or ought in ther money, 
« his life, and ſhall make avowry upon the matter aforeſaid.” = 2 | 
profit to be delivered or yielded, whether annual, or ſecond, third, &c. year, but work days, or other 
corporal ſervice, is not within the act. Co. Lit. x62. (g) Whether the leſſor, leſſee, or oceupier. 
Lit. Rep. 93. The tenant is not charged, but he is under. a neceſſity to pay it, 10 ſave the diſtreſs. 
Allen, 62. (5) This extends not to the grantee of a rent-charge for years, if he lives ſo long. Cro. 
Car. 171. adjudged ; for the ſtatute hath provided only where the teſtator dies ſeiſed of a tent in fee, or 
for life, and the executors have no remedy, & wide 2 Sid. 62. (i) But it extends not to the arrears of 
a nomine 2 relief, aid pur flair firs ebiualier or file marrier. Co. Lit. 162, b. (4) Of cue gue uſe 


> 


- .. Pr 
W 
—__—_ 


_ — 


—r* 0 — 


: of a feotfment, though he claims not only by the feoffor, but by the ſtatute alſo. 4 Co. 50. b. 
1 So, if the tenant makes a gift in tail, and the donee dies, a diſtreſs may be tacen upon the poſſeſſion of | 
t the iſſue in tail, though he claims per formam deni, as well as by deſcent, 4 Co. 53. b. 2 Leon. 3x $3- | 
' 3 Leon. 59, 60. (J) The tenant leaſes for life, the remainder in fee, and the tenant for life pays not his | 
ta rent to the lord, and the lord dies, and the tenant for life dies, the executors of the lord cannot diſtraia | 
nt upon him in remainder, for he claims not by or from the tenant for life. Co. Lit. 162. b. 5 Co. [ 
Ne 118. a.——So, in caſe of a reverſion. Co. Lit. 162. (m) And not paramount, as the lord by eſcheat. i 
Co. Lit. 162. Leon. 303. Or one that is remitted to an ancient title. 4 Co. 50. b. (e) The | 
ſeoffee, and leſſee of the feoffee, &c. in infinitum, are within the act. 4 Co. 50. a. b. Leon. 30g. | 
ind 2 Leon. 153. (o) But tenant in dower, or by the curteſy, ſhall not be charged, for they claim not by 1 
the party only, but by law alſo; Leon. 163, per Curiam. 3 Leon. 263. per Curiam. (p) So, that if I 
*. after rent is arrear, the lord grants away his ſeigniory, his executors ſhall have no remedy, for the act i 
lebt gives none, where the teſtator had none at his death. | 
he „ . 5 » * ; 
1 And by the ſame act, © If one, in right-of his wife, hath any (9) Extends. 
debt i eſtate in fee-ſimple, tail, or for life, in- rents, or fee-farms, we fuch 7 
e which ſhall be unpaid in the wife's life, after the death of his oe m-. 
, | « wife, his executors and adminiſtrators ſhall have debt for the riage ; for 
* « (g) arrears againſt the tenant of the demeſne that ought to — | 
% have paid the ſame, his executors or adminiſtrators, and he during mar. 
' 2 « may diſtrain for the arrears in like manner as he might have riage, be 
45 e done if his wife had been then living, and avow upon the as gr 
| « matter aforeſaid Ng | the com- 


common law. 4 Co. 51. 4. b. N Co. Lit. 162. b. Co. Ent. 119. Bendl. 263. Kelw. 214 


And by the ſame act, c If one hath rents or fee- farms for the life (-) Bot if 
« of another, which ſhall be unpaid, and cgſtui que vie dies, after an Jud 
4 | 785 8 ment againſt 

his death, ſuch perſon, his executors or adminiſtrators, may tenant for 
© have debt againſt the tenant in demeſne that ought to have paid lifeof a ; 
© it when firſt due, his executors or adminiſtrators ; and alſo ent hne 
4 a mojety 

(r) diſtrain for the ſame arrears upon ſuch lands, &c. (s) out of thereof is 
which payable, in ſuch manner as he ought or might if ce/{u; extended 
e que vie had been living.“ | | * * © 
iter rent being arrear, the tenant for life dies, the tenant by elegit cannot diſtrain for the arrears by this 
i; for coming in by an act of parliament, he is in the p. Pool and Neal, 2 Sid. 28. 62. adjudged. 
(s) If a rent be granted to A. for the life of B., and after the land out of which, c., is let to C. for 
life, the remainder to D. in fee; and rent being in arrear, B. dies, and after C. dies, A. may diftrain 
upon P. in remainder for all the arrears. Co. Lit. 162. b. Edrich's caſe. 5 Co. 118. adjudgedg 
& vide Moor, 62.5. pl. $58. Cro. Elis. 805. S. C. Debt is given in lieu of the diſtreſs. l 


If a man leaſes for years, rendering rent, and after deviſes the Roll. Abt. 
rent to another, and dies, the deviſee may have an action of debt 398. 
for the rent, though it is become a rent-ſeck, becauſe by the ori- 
ginal creation thereof debt lay. 
So, if the leſſor grants over the rent, and the leſſee attorns, Leon. 373. 
or the attornment ercates a privity; and there is no caſe where 2 1 70. 
| f 4 | 1 thing 4 


240) .Cro. a thing may he transferred or aſſigned over, but the remedy 
Iz. 9 5 . © * I : 2 
18 5 „ ſhall go along with it; and the law (a) favours remedies for 
poſſeſſed of rents. p Ss a | 
2 term in right of his wife, makes a leaſe for half the term, and dies, his executors ſhall have debt for 
the rent, and yet the feme ſhall have the reverſion. Co. Lit. 46.—-Rent granted for life, tenant dies, 
debt will lie, becauſe there is no other remedy, Dyer, 327. f | 


Cro. Elis. If a man grants an annuity for years, an action of debt may 
Faded.” be brought for the arrears during the years, for being a grant for 
Bulft. 151. Jears, It is by the deed as a contract. | | 


fa'd to be adjudged. Yelv. 208. and Bulfl. 151. Lucas and Fulwood, S. P. feems to be admitted; 
but the plaintiff could not recover, becauſe his plaint was of debt, and his count of annuity ; but vide 


Dyer, 140. Cro. Eliz. 3. 9 Hl. 7. 17. cited in 7 Co. Lillington's caſe, 45 E. 3. 8. 

4 Co. 49.32 If the father grants a rent-charge to the ſon in fee, and the rent 
being arrear, the father dies, and the land deſcends to the ſon, 
by which the rent is extinct, the ſon may charge the executors of 
the father in an action of debt for the arrearages incurred in the 
life of the father; for though no action lies fox them, as for the 
arrearages of a rent, [yet for the arrears of an annuity it is main- 
tainable; and though by the deſcent of the land to the grantee, 

being heir to the grantor, as well the annuity as the rent was de- 
termined, and the original election was annexed to an inhert- 
tance, yet inaſmuch as the inheritance of both was determined 


by act of law, (which will do no wrong to any) his election ſhall 
; remain as to the arrears.] | | 
Hawk. Abr. [By ſtat. 8 Ann. c. 14., an action of debt is given for the rego- 
Co. Lit. 73. very of rents upon leaſes for a life or lives during their contigu- 

ance, which the common law denied: on which ſtatute Mr. Serj. 
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Hawkins queries, whether it doth not extend to leaſes of incor- 
poreal hereditaments ? | EY 
By ſtat, 5 Gez. 3. c. 17. $ 3-, which enables eccleſiaſtical perſons 
to leaſe tithes and other incorporeal inheritances, debt is given for 
the recovery of rent on ſuch leaſes.) | | 


8 (D) Againſt whom it may be brought. ; 


70 K. 6. 11. F a feme, leſſee for life, takes huſband, and dies, debt hes 


— wag againſt the huſband for (5) rent iſſuing out of the land, in- 


* curred during coverture; for he took the profits out of which the 
(5) Alſo it rent iflued. | | 

hes againſt | : 
dim or his executors, for the arrears of a rent-charge incurred during ſuch time as he took the profits» 
4 Co. 49 b. # 


eren If leflee for years aſſigns all his intereſt to another, yet the 


* "0h leſſor may have debt againſt the (e) leflee for the arrears incurred 


51. pl 472- aſter the aſſignment, for the privity of contract remains, and the 
+ ©. ad. leſſee by his own act ſhall not prevent the remedy of the leſſor 


N againſt him upon his contract. 
S. C. cited, 715. S. C. cited, and denied by three judges to be law. Sid. 266. S. C. cited, nd abe 
to bg law, though ſeveral of the caſes there put, as there reported, were denied to be law. Latch. 2 

S8. C. cited, and faid it was not adjudged, as appears by the book of entries. Nide Cook, 123. . 
120. ſeems to be the 8. C, cited, & vide Dalſ. 16. (c) Or aſſignee, at his election. 4 Leon, 17. 3 Ce. * 


4 2 


againſt the leſſee, for the privity of contract holds only between Poph. 55, 


tuat the leflvr being a ſole Corporation, the privity of contract was determined. 


| Debt, 28g 
But if be once actepts the rent from the affignee, he ſhall not after charge the leſſee for rent dhe 
after the aſſighment. 3 Co. 24. b. Marrow and Turpin. Moor 600. pl. $29. 2 And. 133. & wide 
Sid. 402.—- For in the acceptance of the rent from the aſſignee, notice of the aſſignment is implied. 
March and Brace, Cro. Jac, 334. adjudged, 2 Bulſt. 152. adjudged, & vide Roll. Rep. 366. But 


though he refuſes to accept the aſſignee as his tenant, yet he may after charge him in an action for the rent, 


if he pleaſes. Devereux and Barlow, 2 Saund. 181. Where covenant, againft the leſſee, after aſſign- 
ment of his term, brought upon an expreſs covenant for non payment of rent, and held good, and that the ' 


accepting the aſſignee as tenant did not hurt. Edwards and Morgan, 3 Lev. 233. Carth. 178. 


But if after ſuch aſſignment of the leſſee the leſſor grants 3 Co.22. b. 
over his reverſion to another, the grantee ſhall not have debt £* C. 


8. P. ad. 


the leſſor and leſſee. 8 judged. 
\ Brownl, 


If A. leaſes three acres to B. rendering rent, and B. aſſigns all Cro. Elis. 


his eſtate in one acre, and after A. grants the reverſion of three $3: 


acres to C., he may have debt againſt (a) B. for the whole rent, for 1 W c9hg 
the entire eſtate remaining in part, the entire privity and action and vide Lit. 
for the whole remains againſt the firſt leſſee. | 1 * 

Jac. 411. ſaid the leſſor in ſuch caſe may have a joint action againſt the leſſee and affignee. — For arrears 
of a rent-charge for life, after determination thereof, debt lies not againſt him alone that received the 


profits of part of the land charged, but againſt all that received the profits of any part thereof. 
Sand. 284. g 


If leſſee for years aſſign his whole term in the moiety of the 2 Lev. 31. 
land, the leſſor may have an action againſt the aſſignee for the bo: 
moiety of the rent; for the aſſignee having the entire eſtate in adjudged. 
the moiety of the land, he hath a ſufficient privity of eſtate . 


to be charged by the leſſor, if he pleaſes, with the moiety of 


the rent. ; 25 : 

If a prebendary leaſes for years rendering rent, and this is con- (5) So, 
firmed by dean and chapter, and the leſſee dies, and his (6) exe- where the 
cutor (e) aſſigns over the term, and after the prebendary reſigns, of f nr 


or of 

and a new prebendary is made, he ſhall not have debt againſt the . 
executor of the firſt leſſee for the rent due after the aſſignment ; 2 and 
for the ſueceſſor was no party to the contract, but privy in law Cre Eliz, 
only, (d) and by the aſſignment of the term, the cauſe of the 715. ad- 
charge is removed. Adjudged between (e) Overton and Syddat, Ads, 605. | 
Cro. Eliz. 555. pl. 829. 
adjudged per totam cur iam. 2 And. 133. adjudged, Latch. 260. cited, and ſeid no judgment was eher 


given, as appears by the roll; but 2. Vent. 210. cited, and ſaid that the acceptance of tent from the 
slſignee was pleaded, &. 3 Mod 326. cited, and faid the late reſolutions had been contrary. 4 Mods 78. 
Cited, and denied to be law; for the executor thall-be {ill liable to the contracts of his feſtator, ſo long as - 
he hath any aſſets to ſatisfy them. (c) By the report of the caſe in Popham the leflee afligned. (4) That 
the executor is liable notwithſtanding, Ironmonger and Nuſam, Noy, 97. Latch 261. 2 Vent. agg. 
Cited to have been fo reſolved. Helyar and Caſtiord, Sid. 240. 266. adjudged, Lev. 127. adjudged. But 
by this report the act on was brought againſt an adminiſtrator. (e) Poph. 120. S. C. and the court 
divided. Goulſ. 120. adjudged by three judges cont. Popham, who held the contrary, and that the ſuc- 
ceſſor was privy to the contract of the predeceſſor. 3 Co. 24. a. S. C. cited to have been, adjudged by ' 
Fopham, C. J. and all the court, whether the aſſignment were by the leſſee himſelf or hls executor z yet 
vide the report of the caſe in the books before. Sid. 266. S. C. cited from 3 Co. 24+ and denied to be 
law, as there cited. Lev. 127 S. C. cited to have been adjudged, becauſe the priviry-of contract did not 
£9 to the ſucceſſor more than to the heir, and the heir of the leffor ſhall not have debt againft the leſſee 
ter aſſign ment, becauſe the privity of eſtate only deſcended to him. Latch. 262. 8. C. cited, and faid 


- 


TT 


.286 b Debt. 5 
216. If the aſſignee of a term aſſigns to another, yet he may be charge 
.Keighly and in debt for rent growing due after, before notice —— to . 


1 verſioner; but 2, 


Keeling aud Windham, cont. Twiſden. Sid. 338. S. C. Raym. 162. 2 Keb, 260. 8. C. 
. Carth. 177. For where covenant was brought for.rent againſt the aſſignee of 
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— 1 the executrix of the leſſee, who pleaded that before any rent ax. 
held by rear he aſſigned over to J. S., on demurrer it was holden, that 


Pollexfen the privity was deſtroyed, and the aſſignment complete without 


r notice, and the defendant diſcharged of all the rent acerued aſter 
cont. Powe! the aſſignment. 5 
and Ventris, that the defendant ought in his plea to have ſet forth notice given to the plaintiff of the 
aſſignment; and Ventris dying the judgment was accordingly ; but upon a writ of error in B. R. the judg. 


ment was reverſed by three judges. 3 Lev. 295. S. C. Show. 340. S. C. 4 Mod. 71. S. C. 2 Vent. 


228. 234+ 8. C. Salk. 81. pl. 2. 12 Mod. 23. S. C. [I Ld. Raym. 368. S. C. cited. Vide ſupra 
72 73˙4 : : 


(E) Where Debt is the proper Action, and not 
Covenant, Caſe, c. | 


ze b. ACTIONS of debt are founded on contract, in which the der. 


B. expends 


11 Cacaſe, tiff ſets forth his demand in certainty, and inſiſts on bey 
| . reſtored to it in numero. | ; 
3 Veugh. 11 The inconveniency of the defendant's being allowed to wage 
| . his law in this action occaſioned the ſubſtituting of other actions 
ing in the room of it; ſuch as all actions on the caſe, which are 
1 properly founded on injuries and fraud, for in theſe the defend 
A ant could not wage his law, becauſe he could not make oath of 
A paying that which by reaſon of its uncertainty he could not 
4 now ; and which could never be before it was aſcertained by ] 
4 the jury, : | | 
| 4 Co. 92. b. " KA if A. declares that he ſold corn, &c. to B. and that B. 1 
4 dude s caſe. at or before ſuch a day promiſed to pay ſo much money, A. may (c 
þ Moor, 433 · . . . * + | an 
1 8. C. Leiv. at his (a) election bring debt or afſumpſit for the injury done by dit 
N — 7 C. the violation of the contract. | 
<0 e the | | 
A Rezifter 95. 139. (a) If 1 deliver 20 l. to A., to deliver to B., and he does not deliver it, I may bave : 
"1 an action of account, debt, or perhaps caſe, againſt him. Kellw. 69. a. 57. b. Cro. Jac. 687. Dyer, It 
1 21. Hut. 12. ——.4. delivers oxen to B., to fell for as much as he can get, and he ſells them ſot ſo 8. 
„ much, A. may have debt againſt B. for the money. Roll. Rep. adjudged. A. delivers money to * 
3 B., to re deliver, debt lies for it. Palmer, 464. —— The defendant by bill ſealed, acknowledged that Ra 
78 he had received 7 J. of the plaintiff ad emendendum a pait of bellows. Cro, Eliz. 644. adjudged, that bc- Br, 
v9 count or debt lay. Vide 3 Leon. 38. Roll. Abr. 597. Dan. 26. 2 Ld, Raym. $34. 2 Salk 638. . 
. 4 pl. 1. 7 Mod. 87. 7 ; 3 5 | Whe 
"93 Palm. 364. A. pays money to B. as a fine, upon .B.'s promiſe. to make. 3 hel 
A ; leaſe of land, and before the leaſe is made B. is evicted, debt lies $M 
| not for the money, for it was not paid to be received back; but 
caſe lies for non-performance of the bargain, in which he ſhall 2 
recover in damages not only the money given for the fine, but F y 
© the damage by breach of the contract. » 
Styl. *r If A. covenants with B. to pay him (6) ſo much money hee pg 
3 d G . 2 * . 8 . | — on 
00 > Joo. ſhall expend in the repairing and victualling of à ſhip for him, Ry 


B. expends 30o/. accordingly, an action of debt or covenant lies 12s Like 
for the money expended. C e = 


If it be recited by deed, that there is a ſuit-depending between 3 Lev. 429. 


the vicar of S. and A. concerning a modus decimandi, which con- —_ _ 
cerns all the pariſhioners of S., and B. a pariſhioner, by the ſaid juqged after 


deed agree and promiſe A. to pay his proportionable part of the aloog de- 
charges of the ſuit; an action of debt or covenant lies upon this 1 Thas' 
deed ; for by an averment of what was expended in the ſuit, that debt will lie 
which was at firſt uncertain may be reduced to a certainty (a). foran — 
ſum, capable of being readily reduced to a certainty, hath been eſtabliſhed by other caſes. Bloome v. 
Wilſon, Sir T. Jones, 184. Birteh v. Weaver, 2 Keb. 225. fo. 80, Rande v. Peck, Cro. Ja. 618. 

Nor is it now underſtood to be neceſſary that the plaintiff ſhould recover the full ſum demanded. Aylett 

v. Lowe, 2 Bl. Rep. 1221. Walker v. Witter, Dougl. 6. Rudder v. Price, 1 H. Bl. 550. Anda 
declaration in debt upon a ſimple contract hath been holden good, though it ſpecified by the ſeveral counts a 
leſs ſum than appeared to be demanded in the recital of the writ, and yet aſſigned as a breach the noh- 
payment of the ſum demanded in the writ. M*Quillia v. Cox, 1 H. Bl. 249-] | 


If A. retains B. to embroider a ſattin gown of a maid ſervant Cro. Els. 
of the daughter of A. taking for the ſame 40s., B. may have debt 88. 


againſt A. for the money; for the embroidering the gown of 


another at the requeſt of A. is a ſufficient conſideration to 
charge A., and it is at the election of B. to bring debt, or an 
aſumpſit. | : | 


(F) Of the Manner of bringing the Action; and 


where it muſt be brought in the Debet and 
Detinet. | 


JF the action be brought for (5) money, it muſt be in the debet (5) 50 E. 3. 

and detinet; but if (c) goods or chattels, it muſt be in the deti- —_ * 
net only. 604. S. P. 
(e) 3 Leon. 260. 4 Leon. 46. 8. P. Winch, 75. It was brought for money in the deber and detiner, 
and for two ſhirts in the detinet only * Sed qu. If the declaration was good, as it ſeems to be two 
diſtinct ſpecies of action, and requires two different pleas ? ; 


So, if brought for foreign money (d) not made current, for then Palm. 407. 

It is as bullion, | 3 
5. C. adjudged, where by Dod. the action might be brought in the debet and detinet, or in the detinet only 3 , 
dut this muſt be intended where ſo much Engliſh money, being the value of the foreign, is demanded. 
Raſtal and Draper, Cro, } ac. 88. Yelv. 80. Brownl. 90. Noy, 13. & wide Leon. 41. Velv. 235. 
Brownl. 102. (4) But if made current by proclamation, the action for it may be brought in the daher 
and detinet. Noy, 13. Latch, 77. 84. Palm. 407.—Debt in the debet' and detiner for 1071. 103. 
Where the declaration was upon a ſpecial wager for 100 guineas, which the plaintiff averred were worth 

1071. 10.5, and it was objected that it ſhould have been in the detinet only, for 100 guineas in ſpecie, but 
held well enough as to this point, though reverſed for another fault. St. Leger and Pope, Carth. 332. 
5 Mod. 4. 4 Mod. 406. Lutw. 484. Salk. 344. 8. C. pl. 1. 10 Mod. 336. 12 Mod. 8. S. C. 


If a man ſells certain cloths for 661. Flemiſh money current at Oro. Jae. 
Midaſeburgh, to be paid upon requeſt, he may bring an action of wry *3— 855 
debt for 391. 125., ſetting forth the ſpecial matter, and averring e, 8 
that the 66“. Flemiſh tempore venditionis, c. amounted to 390. 12s. Yelv. 30. 
monetæ Angliæ, and that the defendant has not paid, c. and if he . — ol 
ralues the foreign money otherwiſe than in truth it is, the de- 8. C 15 


| fendant 
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ſendant may plead in abatement, and ſo help himſelf, Adjudged, 


Leon. 41 
ou _ after a verdict, for the plaintiff, and ſaid that it being found that 
3 be owed what is demanded, there ought to be no (a) farther in- 


vide quiry of the value. 
Yelv. 135 


Brownl. 102. (a) But in debt againſt an executor for 47 J. Be. 8 d. monetæ Flandriæ atringent, ad valen- 


tiam gol. Engliſh, the defendant pleaded plene adminiftiravit, and it was found again him; and judgment 
given quod recuperet debitum ; but upon a writ of error between Bagſhaw and Plain, Cro. Eliz. 536., it 
was reverſed, becauſe it ſhould have been quod recuperet the 47 l. 8. 8d. Flemiſh, and a writ to have 
been awarded to inquire the value. Moor, 704 pl. 980. reverſed, becauſe the jury had not inquired of 
the value of the Flemiſh money, and the affirmation of the plaintiff that it amounted to 40 l. was not a 
ſafficient warrant for the court to give judgment upon. 


2 — If an executor brings debt for any thing in right of his teſtator, 
0 . A r. 8 — — s 
2 it muſt be in the detinet only. 

20 H. 6. 5. 5 Co. 3a. b. S. P. laid down as a rule. 


Roll. Abr. As if A. be in execution upon a judgment for B., and after J. 
602. Lane, die, and after, A. bring an audita querela againſt C. the executor 


- 8. . . « * o 
4 She by of B. and have a /cire facias, and Ly ya put in bail by recog- 
(5) So, if nizance in Chancery, according to the ſtatute of 11 H. 6. c. 10. 


ee, and after upon this audita guerela judgment be given againſt A, 
tains judg- ànd aſterwards a /cire facias iſſue againſt the bail, and after judg- 


ment in ment the bail be taken in execution upon the recognizanee, 


debt, and 


and the ſheriff ſuffer him to eſcape; upon which eſcape the 


— Dr Sts WILT Oui Wet AS ew 
„ 


2 
Bm nn 
— — war ao——s 
— 
: 


takes the . | . . 

defendant executor brings an action of debt; (5) this action ought to 
in execu- be brought in the detinet only, and not in the debet and detinet, for 
—_— this recognizance is in the nature of the farſt debt, this being in 


ſuffers him A legal courſe. | 

to eſcape, &c. for the firſt action being in the detinet, and that for the eſcape being founded upon the ſame 
record, it ought to purſue it. Cro. Eliz. 326. Cro ſac. 545. 685. Hob. 264. 2 Roll. Rep. 132. 
Styl. 232. Hut. 79. S. P. adjudged, in which laſt book it was endeavoured to diftinguith it from the 
other caſes, becauſe the plaintiff declared generally, and not as executor. | 


Roll. Abr. 80, if an executor recovers in an action of debt upon a con- 
603. Lane, tract, and afterwards brings debt upon the judgment, it muſt be 


80. S. P. * s 

in the detinet. | 
20 H. 6. If an executor brings debt upon an obligation made to the tel- 
* FOR tator, where the day of payment incurred after the death of the 


602. S. C. teſtator, yet the writ ſhall be in the detinet only, for he brings the 
| action as executor. 
20 H. 6. So, if a man binds himſelf to the teſtator to pay him 1000. 
Ko Abr When ſuch a thing ſhall happen; if it happens after the death of 
602, the teſtator, yet the writ of debt by the executor ſhall be in the 
detinet only. ; 
11 H. 6. 36. If a rent be granted to another for years, the executor of the 
2 *. grantee ſhall have debt for the arrearages of this rent incurred after 
* the death of the teſtator in the detinet only, for he had it as exe- 
cutor. 
Roll. Abr. 80, if leſſee for 20 years leaſes for 10 years tendering rent, 
oz. Spak and dies, his executor or adminiſtrator. ſhall have debt for the 


and Spark : 5 - - 
Cro. "hy rent, incurred after the death of the teſtator (c) in the detina 
and Noy, : only.“ pf : 


32. S. C. a 
adjudged. Cro. Car. 225. Lev. 250. 2 Keb. 407. Sid. 479. S. P. adjudged. (e) But in the -n 
of Tratle and King, 2 jon. 16g. it is adjudged, it lay in the debet and det inet, and a divert) ROT oh 


4 


Debt; Sa 289 
tween things in action and chattels in poſſeſſion ; for as to things in action the writ mult always be in the 
N detinet; as for the arrears of an account, &c. and it ſhajl not be aſſets till recovered ; but in this caſe, the 
reverfion of the term being in the executor immediately by the death of the teſtator, it is aſſets, for the 
whole value, and the ſhewing he is executor, is only to entitle him to the term to which the rent is 


incident. And where being brought in the debet and detinet it is aided after verdict, by 1 & 17 Car. 2. 
c. 8, vide Lev. 250. | 


If in an account an executor recovers a debt due to his teſta- Cro. Eliz. 
tor, in debt for the arrearages thereupon, the writ ſhall be in the 36. 


8 . Cro. Jac. 
of detinet only; for though the action is converted into a debt by the SY Jac 
ka account, yet it is the ſame thing which was received in the life of 300. 31. 4. 
the teſtator ; But for thig 
4 . vide Hob. 88. 184. 272. Noy, 19. 2 Lev. 111. 2 Jon. 47. 
But if an executor takes an obligation for a debt due to his teſ- 20 H. 6. 
tator by contract, in debt upon this obligation the writ ſhall be in Loa * 
5 the debet and detinet. a Pang ary 
f So, if an executor recovers in treſpaſs for goods taken out of 20H. 6.5.b. 
g his poſſeſſion, in debt for the damages recovered, the writ ſhall be Noll. Abr. 
g- n — ; 2 602. S. . 
1 in the debet and detinet, for he need not name himſelf executor. Lane, 80. 
10. | S. C. cited. 
A, So, if the executor ſells the goods of the teſtator for a certain Roll. Abr. 
udg- ſum, he ſhall have debt for this in the debet and detinet, 602. Laney 
mee, | 80. Cro. Jac. 685, 
the If an executor, having lands by an extent upon a ſtatute made Winch. $0. 
\t to to the teſtator, and naming himſelf executor, by deed leaſes them ws Go | 
4, for for three years, rendering rent, Qc., if an action of debt is af- Mod 2880, 
ng in ter brought by him for this rent, it muſt be in the debet and de- S. Pp. 
| tinet, becauſe it is founded upon his own contract. . 
he ſame So, an executor, being leſſee for years of a rectory in the right Cro. Jac. 
ep. by of the teſtator, may have debt upon 2 & 3 E. 6. c. 13. for not 505 Bene. 
8 ſetting out tithes in the debet and detinet, becauſe founded upon a adjudged; 
wrong in his own time, and by the ſtatute it is given to the party 
a con- grieved. | 
auſt be Alſo, debt againſt an executor ſhall be in the detinet only, for 11 H. 4. 16. 
le is chargeable no farther than he has aſſets, pong Abr. 
. . = Zo 
1 But after (a) judgment againſt an executor, one may in a new Sid. 307. 
1 0 . action of debt in the debet and detinet ſuggeſt a devaſiavit by the dae. tit. Ex- 
ings executor, and () thereby charge him de bonis propriis. (a) 8 
: vithout a judgment. Cart. 2. —And therefore it lies not upon a bond ſuggeſting ſuch a devaſtavit, for 
n 100: tis hard upon ſuch a ſurmiſe to charge an executor in his own right. Vent. 321. adjudged, and the 
death of I ſaid they would not extend theſe actions farther than they had been. 2 Lev. 20. adjudged. 
my the . 147+, and for this vide Roll. Abr. 603. 5 Co. 32. Sand, 216, (5) Where the defendant has 
ze in been held to ſpecial bail in ſuch action. Vent. 355- Sid. 63. 
or of the do, if the executor obliges himſelf to pay a debt due by con- 11 H. 6. 8. 
ed after tract by the teſtator, in debt upon this obligation the writ may a 
it as exe © 1 the delet and detinet, becauſe the obligation made it his own 6. S. C. 
debt. 1 N 
ing rent, > an action of debt, againſt an executor for rent, incurred in 11H. 6. 36. 
+ for the the life of the teſtator, the writ ſhall be in the (c) detinet only. Pre 40757 
e detina eee againſt an adminiſtrator in the debet and det inet for rent due before his time, where it 
vid only be in the detinet, this is aided after verdict, by 16 & 17 Car. 2. c. 8. vide Sid. 379. Pots 
ers caſe, and tit. Error. | . | 
t in the fe ; 
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Roll. Abr. But if an action of debt be brought againſt an executor for the 


— wich arrearages of a rent, reſerved upon a leaſe for years, and (a) in- 
Maas: 566. curred after the death of the teſtator, the writ (5) ſhall be inthe 


Brownl. 56. debet and detinet, (c) becauſe the executor is charged of his own 


oro: Jace poſſeſſion. 
Bulft. 23. 2 Brownl. 206. Cro. Car. 22 5. All. 34. Mod. 18 5. 2 Brownl. 202. Palm. 176, J.P, 


(a) Where part incurred in the time of the teſtator, and part after his death, his executor may be charged 
in the detinet for the whole. All. 76. Styl. 118. (6) He may be charged in the detinet only, but then 
he ſhall anſwer only out of the teſtator's eſtate. Royſton and Cordary. All. 42. adjudged, and faid 
that it was never doubted. Styl. 79. adjudged, & wide Styl. 52, Lev. 127.* (c) For though he 


' hath the land as executor, yet nothing ſhall be employed to the execution of the will but ſuch profits only 


as are above that which is to make the rent; and therefore ſo much of the profits as is to make or anſwer 
the rent he ſhall take to his own uſe, and he ſhall be charged for it in the deber and detinet. Poph. 120, 
per Popham. 5 Co. 31. Cro. Eliz. 712. [but fee Cro. Car. 225.] And if the land be not worth 
more than the rent, it is a good plea to ſuch action in the debet and drtinet.; for in ſuch caſe he is to be 
charged in the detinet only. Vent. 171. per cur.; and for this vide Palm. 118., Sid, 266., Mod. 185. 


Rut where he is to be charged upon a leaſe made to the teſtator, and hath nut the profits of the 


to anſwer it, he ought to be charged in the detinet only; as where debt is brought againſt an executor of 
2 leſſee for rent incurred after aſſignment of the term. Poph. 120. Sid, 266. Lev. 127. 2 Vent. 209. 
3 Mod. 327. So, if brought againſt him after waver of the term. Lev. 127. & wide Allen, 43. 
LA: Whether an executor can wave a term? 1 Mod, 185. ] 


* But where part incurs in the life of teſtator, and part after, the plaintiff may bring two actions, for 
the firſt part in the detinet only, the other in the debet and detinet, and need not charge him as executor, 
in the laſt caſe, by which means he may obtain a judgment de bonis propriit. 


5 Co. 36. a. If an action of debt is brought againſt baron and feme, upon 
3 an obligation entered into by the feme before marriage, it ſhall be 
3 Leon. 206. in the debet and detinet; for by the marriage all the perſonal goods 


S. C. ad- and power of diſpoſing of the real are by law given the huſband, 


. which he has to his own uſe, and not as executors, who have them 
8. pl s only to the uſe of another. ; 


5 Co. 36. a. So, if an action is brought upon a bond againſt the heir of the 
(d) render obligor, it ſhall be in the debet and detiner, (d) becauſe he hath the 
ſon, becauſe aſſets in his own right. 


he is bound by ſpecial words in the obligation. Cro. Eliz. 712. & wide Cro. Eliz. 3 50. 2 Leon. 11. 
2 Brownl. 204, 205.—But if in the detinet cnly, it is good after verdict, by 16 & 17 Car. 2. &% 
Comber and Watton, Lev. 224. adjudged. Sid. 342. 375+ 379. 8 | 


(G) Of the Extinguiſhment of the Debt, and 
pleading in Bar thereof. 


Vide head of IF a man accepts an (e) obligation for a debt due by ſimple con- 


Pleas and tract, this extinguiſhes the contract, but the acceptance of au 
Pleadixgs. 


13 H. 4. 1. Obligation for a debt due by another obligation is () no bar of the 


Roll. Abr. firſt obligation, 
bog. Burt. 


Rep 9. (e) This muſt be intended from the debtor ; for if a ſtranger gives bond for ſuch debt, its | 


the. wife, 2 Leon. 110. adjudged F,-——=So, if upon the making the contract, a ſtranger gives 
for it, or being preſznt promiſes to give bond for it, and after does ſo, the debt by contract is ext 
guiſhed, the obligation being made upon or purſuant to the contract. 2 Leon. x10. per cur. 80 ifs 
man accepts a bond for a legacy, he cannot after ſue for his legacy in the ſpiritual court, for by the dee! 
the legacy is extinct, and it is become a mere debt at common law. Yelv. 38. ) For one deed cannot 
determine the duty upon another. Cro. Eliz. 304. 727. for this wide 2 Dan. 116.80, if 5 fate 
is accepted for it. Roll. Abr. 470, — Otherwiſe, if a judgment is given or obtained upon the oblige 
tion. 6 Co. 44, 45+ | 

+ So, a negotiable note, or bill of exchange, Has been held in B. R. an extinguiſhment of a fimple mo 
tract debt, the cefendant being liable to pay the money to a third perſon, —Richardſon and Rickman, 


M. 1775. [ide ſupr. vol. 1. 281-2. In 
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In debt upon an obligation the defendant cannot plead nil debet, Vide Hard. 
but muſt deny the deed by pleading nor gi factum, for the ſeal of 332. of Fleas 


the party continuing, it muſt be diſſolved es /igamine quo ligatur. of por 
„ | Pleadings. 
But if the debt be due by ſimple contract, then he may plead Hob. 218. 


nil debet, for it does not appear that there is any debt continuing. Lat. 651. 
In debt for rent, if it be by deed, the proper plea is un eff Hard. 332. 

faftum; but if it be without deed, the defendant may plead non (ﬆ) But if 
dimiſit, nothing in arrear, or that he never (a) entered; alſo, by by jadent- 
the better opinion of the books, if the rent be due'by indenture, 

the defendant may plead ni debet; for an indenture does not ac- fes 
knowledge a debt like an obligation, ſince the debt accrued by 
ſubſequent enjoyment. [The indenture is only inducement to 
the action; matter of fact is the foundation of it.] Prop 

2 Ld. Raym. 1477. 2 Stra. 763.— And therefore, in a declaration in debt for rent againſt ſuch leſſee, 
it need not be ſhewn that he entered, for the contract is the ground of the action. 4 Leon. 18. Hetl. 54. 
Vent. 41.—-And the occupation not material ; otherwiſe, of à leafe at will. Dyer, 14. a. Hetl. 54. 
Vent. 41. 108. Salk. 209. pl. 1. S. P. for it muſt appear to the court when he entered, and how long 
he occupied; ſecùs, of a leſſee for years. Ld. Raym. 170. Where upon a leaſe from year to year 
guamdiu partibus placuerit, no entry or continuance of the poſſeſſion was ſhewn as to the ſecond year, and 
yet after verdict it was intended he was in poſſeſſion for all the time for which the rent was found due. 
3 Salk, 136. pl. 3. Mod. 3. Sid. 423. & wide Plow. 423. Palm. 117. 2 Roll. Rep. 131. Keilw. 65. 


So, in debt for an eſcape (5), or on a devaſtavit (c) againſt an exe- (5) Waites 


cutor, nil debet is a good plea z for the judgment is but inducement, Mom. 
and the eſcape and devaſiavit are the foundation of the action.] (9 Wha 


| ley v. Lane, 1 Saund. 219. 
In debt for the arrears of an (d) annuity granted for life, nil de- Keilw. 147. 


tet is no good plea, for the action is merely founded upon the deed, (2.0 in 
for without it no action can be maintained; and though by the che grant of 
death of the grantee the nature of the action is changed, the an- a rent, ail 
nuity being determined; yet this proves not but that the action ine! is 2 
5 founded upon the deed. 52 


plaintiff hath other remedy to levy it, via by diſtreſs; otherwiſe, upon the grant of a bare annuity, for 


there being no remedy by diſtreſs, the grant muſt be avoided by matter of as high a nature, viz. by ac 
quittance, Hard. 333. a 


So, in debt for a penalty upon articles of agreement, or on a bail - Warren v. 
ond, nil debet is no plea, for in theſe caſes the deed is the foun- Oenſett, 
dation, and the fact but inducement.) 188 2M 
778. S. C. 1 Barnard. 15. S. C. 8 Mod 106. 323. 382. 8. C. Forteſc. 363. 367. 


But in debt for the arrears of a rent- charge, deviſed to the 
plaintiff's wife for life, againſt the (e) adminiſtrator of the 
becupier of the land, nil detinet is a good plea, for a will is no 
deed, nor wants any delivery: adjudged, and ſaid the action was 
not ſo much grounded upon the will itſelf as upon the ſtatute, by 
which men are enabled by will to diſpoſe of their lands and rents 
ſuing out thereof. | bet, his executor ſhall not plead non detinet. 


In debt upon 2 & 3 E. 6. c. 13. for not ſetting forth tithes (J), 
not guilty, or (g) nil debet are good iſſues. | 621. S. P. 


W'udged, /) Where the action is founded upon a penal ſtatute, not guilty is a good pi-a. Cro. 


257: Goulf, 39. Noy, 66, 2 luſt. CS r. Moor, 914. pl. 1293. [See 1 term Rep. 462.1 
2 Hob. 218. 8. P. Sek 5 ? "7 : ; 
V'2 In 


Hard. 322. 
Wilſon's 
caſe. 

(e) That 
where the 
teſtator 
could not 
plead nil de- 
2 Mod. 266. 


2 Inft. 65r, 
Cro. Eliz, 


Moor, 499. In debt upon a contract, the defendant cannot plead the contract 


3 * was for a leſs ſum, or otherways, than the plaintiff has declared, 


Keilw, 39. and trayerſe the contract in the declaration laid, but may (a) wage 
Cro. Eliz. his law. 


880. | | 
Palm. 223. The contract being but the conveyance to the action, is not traverſable. Co. Lit. 295. 
But for this vide head of Pleas and Pleadirgs. 
whole matter in iſſue. 


1 Ld.Raym: [Under the plea of 2 debet, the defendant may give in evidence 
a releaſe, or other matter, in diſcharge of the action. 
12Mod. 476. — 


S. C. Td. Raym. 294. S. P. Gilb. Debt, 434. 443» Semb. cortr. 


Draper v. And it has been holden, that as this plea is in the preſent 


Glaſſop, tenſe, the ſtatute of limitations may be given in evidence un- 
1 Ld. Raym | 


153. Anon. der it. | 
1 Salk. 278. S. P. 


Bredon v. But in debt qui tam, the defendant was not allowed to give in 


Harman, 


1 Scr. o:, evidence on nil debet, a former recovery againſt him by another 
1 797? perſon for the ſame cauſe.) 5 ; 
Deodand, 
3 Inſt, 37, Deodand is that inſtrument which occaſions the death of 2 
28. wes man, and is forfeited to the king in order to be diſpoſed of in 


H. P. C. 34 pious uſes by the king's almoner. This forfeiture of whatever 
Pult. 125. Procures the death of a man without the default of another was 
Ty . () introduced to increaſe the terror and abhorrence of murder, fo 
was poflibly that nothing that occaſioned: it ſhould ſeem to go unpuniſhed. 
taken from Alſo that weapon or inſtrument, whereby one man kills another, 


reg of is called a deodand. 


which requires that the beaſt that murders ſhould be ſlain. 2 Exod, 28. 


/ 


Hauk. P. C. To underſtand what things are forfeited as deodands, we muſt 

** obſerve that it is laid down as a rule, that omnia que movent a 
mortem ſunt deodanda, and, therefore, that wherever the thing 
which is the occaſion of a man's death is in motion at the time, 
not only that part thereof which immediately wounds him, but 
all things which move together with it, and help to make the 
wound more dangerous, are forfeited alſo, | 

Salk. 220. As, where a cart meeting a waggon loaded upon the road, and 

TheLord of the cart endeavouring to paſs by the waggon, was driven upon 3 

the Mav07 high bank and overturned, and threw the perſon that was in the 

of Ham- git bank a V 3  PETLON 


ſtead's caſe, cart juſt before the wheels of the waggon, and the waggon run 
over 


* The plea of nil deber, in ſuch caſe, puts the 
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feited, but not the loading, becauſe it no way contributed to his 


1 


Dieodand. | 293 
over him and killed him; it was holden, that the cart, wag- by Pollex- 


gon, loading, and all the horſes were deodands, becauſe they all fen and 


3 | Gregory, 
moved ad mortem. ; on the Home Circuit. 


But if a man, riding on the ſhafts of a waggon, fall to the 3 Ind. 58. 


ground and break his neck, the horſes and waggon only are for- 2 r.. 


| C. 27. 
death. | 
50, where a thing not in motion cauſes a man's death, that part 
thereof only which-1s the immediate cauſe is forfeited z as where 
one climbing upon the wheel of a cart while it ſtands till, falls 
from it and dies of the fall, the wheel only is forfeited, but if he 
had been killed by a bruiſe from one of the wheels being in mo- 
tion, the loading alſo would have been forfeited, becauſe the 
weight thereof made the hurt the greater. 
Alſo, if a man riding on a horſe over a river is drowned (a) Crs. Jac. 


through the violence of the ſtream, the horſe is not forfeited, 433. 2 Roll. 
becauſe not that, but the waters cauſed his death. Per ea 


(a) Secs, if the horſe had thrown him. Salk. 220. 


” By the opinion of our (5) antient authors, things fixed to a (6) S. P. c. 


freehold, as the wheel of a mill, a bell hanging in a ſteeple, &c. oye 3 
may be deodands; but by the (c) latter reſolutions they cannot, (c) as Sid. 


unleſs they were ſevered before the accident happened. 204. 


3 25 Lev. 136. 
Ray m. 97. Keb. 723. 744. S. C. where a man was ringing a bell, and the rope caught him 5 and 
daſhed him againſt the roof of the belfry, whereby he died. 6 Mod. 187. S. C. cited by Holt, and that 
it was no deodand. So, of the wheel of a forge. 6 Mod. 187. See Salk. 220. Hawk. P. C. c. 26. 
§ 5, 6, 8, &c. Stra. 66. 


Alſo it was (d) formerly holden, that this forfeiture did not ex- (4) S. P. c. 
tend to caſual deaths ariſing from the indiſcretion of children or 1 2 
infants, within the age of diſcretion, for that ſuch puniſhment of I. P. C5 33 
innocent owners by taking their goods would anſwer no good end Polt. 125. 
of jultice ; beſides, the misfortune in this caſe might ſeem rather _—_ 82 
owing to the indiſeretion of the infant than any default in the 719. 806. 
thing: but this diſtinction has not been allowed of (e) late; for Hawk. P. C. 
the law does not ground the forfeiture on any default in the © 27. 
things forfeited, ſince it extends it to things without life, to which 
it is plain that no manner of fault can be imputed. _ | 

This forfeiture takes place at land only, and doth not extend to z Int. 58. 
the ſeas that are continually liable to ſtorms and tempeſts, and __ 23. 
therefore a ſhip in ſalt water, whether in the open ſea, or within b. OREN 
the body of a county, from which a man falls and is drowned, is P. C. c. 27, 
not forfeited. | | | | 

But a ſhip, by a fall from which a man is drowned in the/freſh H. P. c. 33. 
water, ſhall be forfeited, but not the merchandize therein, becauſe -3 Inſt. 58. 


8 Eb ates Hawk. P.C. 
they no way contribute to his death. c. 27. 


In all theſe caſes, if the party wounded die not of his wound S. P. C. 21. 
within a year and a day after he received it, there ſhall be nothing b. 3 
forfeited z for the law does not look on ſuch a wound as the cauſe bo age. 
of a man's death, after which he lives ſo long; but if the party Datt. c. 97. 
die within that time, the forfeiture ſhall have relation to the wound e. 260. 


; Keilw. 68. 
3 : given, 
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the coroner. 


* 


Deodand. 


given, and cannot be ſaved by any alienation or other at whats. 

ever in the mean time. 
800 110 b. However, nothing can be forfeited as a deodand, nor ſeized as 
See, ſuch, till it be found by the coxoner's inqueſt to have cauſed a 
8. P. C. 21. man's death; but after ſuch inquiſition the ſheriff is anſwerable 
2. Pult.125. for the ne of it, and may levy the ſame on the town where it 


Hauk. P. C. fell; and therefore the inqueſt ought to find the value. 


c. 27. | 

rel. Cr. As this forfeiture ſeemeth to have been originally founded ra- 
* Upon in- ther in the ſuperſtition of an age of extreme ignorance, than in 
quiſitions, the principles of ſound reaſon and true policy; it hath not of late 
_ jury ears met with great countenance in Węſtminſter- Hall“. 


value as ſmall as poſſible.— And in ſome caſes only the value of the identical thing moving to, or cauſing 
the death ; as for example, of the wheel of a loaded waggon, &c. Ando practice, the court of King's 
Bench have impliedly ſanctioned, by refuſing to reform it on an application by the crown or its grantees, 
2 Barnardiſt. 82. Nor can ſuch inguifitions be taken by the grand jury on default of 

1 Burr. 19+ and when taken by the coroner, _ may be removed and traverſed. 1614, 
2 H. H. P. C. 4.16. ] 


Foft. 266. 


Deſcent, : 

| 

_ — - e 

t 

(A) Of Lineal Deſcent: And herein . the Excluſion 8 
of the aſcending Line. | | th 
(B) Of Collateral Deſcent = 


(C) Of the Half-Blood, and the Poe FI o Fratris. 
(D) Of Deſcents according to Cuſtom. 


(E) Where a Perſon ſhall be ſaid to take by Purchaſe, 
and not by Deſcent. 

(F) Of a Deſcent, its Operation to take away an 
Entry. 
(G) In what Caſes the Entry of the Diſſeiſſee may | 

be lawful notwitl ſtanding a Deſcent. 


(H) Whoſe Entry is preſerved notwithſtanding a 
Deſcent. | 


by ) How the Entry may be preserved by continual | 
Claim: And herein, 


1. Of the Nature of continual Claim, and the Effects of it. 
2. What is neceſſary to a continual Claim to make i it effetual. 
2, The Time in which it is to be made, 


_ 7 - - ana. 


(A) Of Lineal Deſcent : And herein of the Excluſion 
of the aſcending Line. 


haved themſelves well in the wars, for their lives only, and 

metimes they alſo married their daughters to them, and -then 
they limited the lands to go not only to the tenant himſelf, but 
alſo to the iſſue of that marriage ; and this firſt brought in the 
notion of ſucceſſion among the northern nations where the feudal 
tenures prevailed. | | 

The lands therefore in the elder times went to the immediate Gilb. Treat. 
deſcendants of ſuch marriage, and originally to none elſe: and in * * 
the firſt place they went to the (a) males as the moſt worthy of 0 Cor 
blood, and moſt capable of doing the ſervice annexed to ſuch do- ceners. 
nations: and the feud was united in the (5) male, becauſe he was 3 
obliged to do the duty in the wars, and for every knight's fee was vellind and 
to go out forty days with his lord, ſo that the feud did not divide Borough. 
among the males, becauſe the duty could not be commodiouſly s. 


divided: beſides, the males were to keep up the name and grandeur Tu by, 


| A tea the lords gave lands to ſuch perſons as had be- 
0 


of the family; and, therefore, the inheritance was not ſhared or fon was an- 


broken. From hence it came to paſs, that among the males, the ciently mar- 
; ried with 
eldeſt was preferred as the moſt worthy, ſince he was ſooneſt able the conſent 


to go to the wars, and to do the (c) duties of the tenure. 8 _ ppm 

ation of the 
lord, for the lord always approved the firſt marriage of his feudatory, and of his heir apparent; and if 
the feudatory died, his heir within age, the lord had the total marriage of him; and if he was of full age, 
the lord gave licence to ſuch marriage. From hence the deſcent always ſettled in the eldeſt line, and the 
daughter of the eldeſt ſon was preferred before the ſecond or third brother, and their male deſcendants, 
in order to encourage the beſt marriages with ſuch eldeſt ſon, Spelm. Rem. 29. 


When a feud eſcheated to the lords for felony, or want of heirs, Co. Lit. 
the lords uſed to reſtore it to the old family, or grant it out again 1. . 
to another family ut feudum antiquum, and then the deſcent was 
formed in ſuch new feud, as if it had been feudum antiguum. 
Hence, the lineal ſucceſhon or ſucceſſion of the father was totally 
excluded, becauſe no cafe could happen where the aſcending line 
could be admitted in feudis antiquis ; for the father took before the 
lon under the firſt feudatory in every ancient feudal donation z 
and all above fuch donation were excluded, fo that in ſuch dona- 
tions the father could not claim as heir to his ſon. And this order 
of deſcent which excluded the father was the rather continued, 
becauſe the father was guardian ta his fon ; and in thoſe barbar- 
ous times they would not truſt the father with any profit from the 
death of his own iflue, and ſo the father was totally excluded. 
But though the father cannot inherit his ſon, yet if a leaſe for Co Lit. 
life be made to the ſon, -the remainder to his next of blood, the 3 * 1 
father ſhall take the remainder by (d) purchaſe unde; the words of _ 8 
deſignation. | iſſue two 


the , and 


ſhall take it; ye. the other is the father's heir. Co. Lit. 10. b. : 
| 7 BD Alſo, 


fn eldeſt dies, leaving a ſon, and a remainder is limited to the next of blood ta the father, the younger 
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296 Deſcent, 


Lit. & 3+ Alfo, if the ſon purchaſes lands, and dies without iſſue, and 
cs a without brothers and ſiſters of the whole blood, and the lands de- 
(a) There. ſcend to his uncle, the father may be heir to the uncle, if the 
fore, in caſe uncle was in (a) actual poſſeſſion; but he claims it as heir to his 
of a rever- brother who was laſt (5) ſeiſed, according to the rule guad ſeiſina 


ſion upon 


a leaſe for facit ſtirpem. 


life, made of the lands by the ſon, the father cannot be heir, becauſe the ſon was laſt actually ſeiſed; 


otherwiſe, of a reverſion upon a leaſe for years; for the poſſeſſion of the tenant is the poſſeſſion of 
the uncle. Co. Lit. 11. b.—If a ſon be enfeoffed with warranty, and the uncle enter into the lands 
after the death of the fon, and die; my Lord Coke ſays, that the father cannot take benefit of ſuch war- 
ranty, becauſe it was never actually poſſeſſed by voucher, or wvarrantia chari#. Co. Lit. 11. b.—If an 
advowſon be granted to the ſon and his heirs, and the ſon die without iſſue, and the advowſon deſcend to 
his uncle, and he die before he can or does preſent to the church, the father ſhall not inherit, for before 
a preſentation there is no actual ſeiſin ef the advowſon. The ſame law of a rent, Co. Lit. 11. b. 


(5) The evidence of ſeiſin, or defect thereof, ſhews when it will or will not deſcend to the father from 
the u cle. 


Eaſt wood v. [But if the father happen to be alſo couſin to the ſon, and as 
un; ſuch his heir, he may, in that remoter capacity, inherit imme- 
2 P. Wms. - 
614. diately after the ſon, ] | 
Co. Lit. But here we muſt take notice, that if, after the deſcent to the 
ir. be uncle, the father has iſſue a ſon or daughter, that iſſue ſhall enter 
upon the uncle, for the land deſcended originally upon the uncle, 
becauſe he was then the next heir; therefore, if an heir nearer 
than he is ſprings up, by the ſame rule that he ſucceeded to the 
land at firſt, that heir muſt now take place and exclude him: and 
by the ſame rule, if a man hath ifſue a ſon and a daughter, and 
the ſon purchaſes lands in fee, and dies without iſſue, the daugh- 
ter ſhall inherit; but if the father hath afterwards iſſue a fon, 
this ſon ſhall enter into the land as heir to the brother ; and if he 


hath iſſue a daughter and no ſon, ſhe ſhall be coparcener with her 
filter. © 


(B) Of Collateral Deſcent. 


Plow. 444 IF a man purchaſed the feudum novum ut feudum antiquum, and 

449+ died without iſſue, it went firſt to the father's fide, becauſe the 
Clere and > : f 

ee lords in ſuch feudal donations were preſumed to reſpe& the fa- 

Co. Lit. 12. ther's ſide, who had been the ancient tenants of the manor; for 

where it was given 1 feudum antiquum, it muſt be preſumed to be 

meant, as if it had been an ancient feud of that manor, and 

therefore it went to the father's ſide in infinitum, before it could go 

(e) Co. Lit. to any of the female blood. If the father's male line failed, it went 
15% „ to the female blood of the father; for the lords were preſume 

Heres in 2 4 han 
lined reg rather to reſpect the female blood of their former tenants, tha 


maj the blood of the mother who was newly introduced into the fa- 
area: in 


1 t | cient 
lied ban. mily of their feudatory, becauſe the feud was given as an an | 


verſali, & one, and, by conſequence, the blood of the precedent tenant Was 
frepinguior preferred to any other: but the blood of his mother's ſide was pre- 


ng en ferred to the blood of his grandmother ; becauſe, being both ſe- 


prepinzuus male bloods, and both coming under the conſideration of ancient 


remecum, tenants, the (c) nearer tenant's blood was preferred to the mor? 
remolus re- 


meier em. remote: but if the father's fide wholly failed, then the blood | 
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the mother was admitted, 10 wit, firſt the male line, and then the 
female of ſuch blood, ſince the lord muſt be preſumed to intro- 
duce the blood of the mother, when he had given an indefinite 
right of repreſentation. : 


Agreeably to this ſcheme of deſcent upon the purchaſe of the Lit, $ 4. 


feudum novum ut feudum antiquum, if a ſon purchaſe land in fee- 4 infra, 


imple, and die without iſſue, they of the blood of his father's 36. (Sh 
ſide ſhall inherit as heirs to him before any of the blood of his 
mother's ſide, for the old rules, formerly ſettled for the direct- 
ing of the deſcents of ſuch feuds as were purchaſed, till pre- 
vail; and all new purchaſes made now of lands in fee ſhall be 
conſidered as the purchaſes formerly made of the feudum nouum 
ut antiquum. | | | 
If the ſon purchaſes land, and dies without iſſue, and it de- 
ſcends to any heir of the part of the father, and then the line of 
the father (after entry and poſſeſſion) fail, it ſhall never reſort to 
the line of the mother, though in the firſt inſtance, or firſt de- 
ſcent from the ſon, it might have deſcended to the heir of the part 
of the mother; for now by this deſcent and ſeiſin, it is lodged in 
the father's line, to whom the heir of the- part of the mother can 
never derive a title as heir, becauſe he can never ſhew -that he 
was heir to him that was laſt Actually ſeiſed3 which being a rule 


to be ſtrictly obſerved, he muſt entitle himſelf by it, otherwiſe 
be excluded. | 


(C) Of the Half-Blood, and the Poi Fratris. 


NONE ſhall be heir of land in fee-ſimple, or to a warranty, or Co. Lit. 


ſue an appeal of death as heir, unleſs he be of the (a) whole 6 gr 
blood, viz. both of the father and the mother. hy 


: courſe of 
time the feudal donations were worn out, and then it became impoſſible to compute up to the firſt mar- 


ase, where ſuch donations were originally ſettled, and therefore they changed the computation, and 
computed from the laſt poſſeſſor, provided the heir that claimed was of the blood of the firſt purchaſer, 
and then the rule was taken quod ſeijma facit ſtirpem; for ſince the feudal donation was loſt, they could not 
regularly compute the deſcendants from the firſt feudal marriage; and therefore they computed from the 
laut feudatory; and ſince both bloods of the firſt marriage were neceſſary to any perſon that would claim 
under the firſt donation, they required that a man ſhould be of the whole blood of the laſt feuda- 
tory, that would claim as heir to him; for if any perſen was of the whole blood of ſuch feudatory, then 
he muſt of neceſſity be of both bloods of that remote feudal marriage, where the feud was originally 


placed; and thus the half-blood came to be excluded; wide Diſtribution, under title Executors and 
Adminiſtrators, 


Therefore, if an elder brother purchaſes lands in fee, and dies Co. Lit. 
without iſſue, his ſiſter of the whole, not his younger brother of . a. 
the half-blood, ſhall be his heir. | | 

So, if a man ſeiſed in (6) fee hath iſſue a ſon and a daughter Co. Lit. rg. 
by one venter, and a ſon by a ſecond venter, and dies, and the () But this 


eldeſt ſon (e) enters and dies, his fiſter ſhall inherit according to the tare; 


extend to 

rule quod boſſeſſio fratris te feodo ſimplici facit ſororem eſſe heredem. 2 in tail, 
8 5 or as to 

them a man muſt claim as heir per formam doni. Co. Lit. 1 5. 8 So, of a remainder after an eſtate 


for life that never fell in poſſeſſion, for a man muſt claim by virtue of the contract, as heir to him to 
whom the remainder was limited. 3 Co. 41. b. So, of a reverſion, whether any rent were reſerved, or 


dot. 3 Co. 41. b. 42. b. (c] But without an actual ſeiſin the younger ſhall have the lands as heir to 
his father, Co. Lit. 1 5. As | 
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Co. Lit. 15. If a ſather makes a leaſe for years, and the leſſee enters, and 
2. 243-% dies, the eldeſt ſon dies during the term, before entry or receipt 
And 47e of rent, the younger ſon of the half-blood ſhall not inherit, but 
(a) So, if a the ſiſter ; becauſe the poſſeſſion of the leſſee for years, who was 
3 by formerly conſidered only as a bailiff to the leſſor, is the (a) poſ. 
fervice, or ſeſſion of the eldeſt ſon. | 
ſocage, enters, for the poſſeſſion of the guardian is the poſſeſſion of the infant. Co. Lit. 15. a. [And 


ſee the caſes of Whitcombe v. Whitcombe, Pr. Ch. 280. Goodtitle v. Newman, 3 Wilf, 516. $o, 
the entry of a deviſce for years, it is ſaid, will make a poſſeſſio fratris, Jenk. 242.] | | 


Co. Lit. 15, But if a man makes a leaſe for life, and dies, leaving a ſon and 
Gro. Sen. 2 daughter by one venter, and a ſon by a ſecond wife, and the 
Abr. 6:8, Eldeſt ſon dies before the leaſe for life is determined, the youngeſt 
Jon. 361. fon ſhall inherit, becauſe the eldeſt was never ſeiſed. 

N. Bendl, 90, if a father makes a leaſe for life, and after recovers againſt 
243. , his leſſee by default, and dies, and the eldeſt ſon enters, againſt 
whom the leſſee recovers by a quod ei deforceat, and then the eldeſt 
ſon dies, the brother of the half-blood, and not the fiſter, ſhall 
have the reverſion ; for when the tenant for life has recovered his 
eſtate, he hath entirely defeated all poſſeſſion in his leſſor, which 
he acquired by the judgment on default, and all poſſeſſion in the 
eldeſt ſon likewiſe by virtue of that judgment, and is entirely in 
of his old eſtate; ſo that there is no actual ſeiſin left in the elder 
brother whereon to found a pgſſeſſio fratris. 

co. Lit. 14. There is e fratris of an advowſon or (6b) rent, after actual 
b. hae receipt of the rent, or preſentation of the clerk; ſo of (c) a 
=editaments, uſe, becauſe equity follows the rule of the common law ; ſo like- 
as a feig-. wiſe of a copyhold, where the eldeſt ſon receives the profits, and 
8 800 * dies, though before admittance. | 

* a.— Of offices, courts, liberties, franchiſes, and commons of inheritance. Co. Lit. 15. b. 3 Co. 
42. a. (6) Co. Lit. 15. b. S. P. 3 Co. 42. a. S. P. (ce) Dyer, 10. pl. 40. 274. pl. 43. Roll 
Abr. 502. pl. 3. [i. e. of a uſe not executed by the ſtatute; for uſes executed are legal eſtates. Co. 
Lit. 14. b. note 5. 13th edit. ] | 


le) 1 Co. [So, of a truſt (d) and (ſeemingly by the better opinion) of an 
. 8 1 equity of redemption (e).] 
713. Hardr. 488. (e) 1 Atk. 604. Co. Litt. 205. a, note (1), 19th edit. 


Co. Lit. But though the eldeſt ſon enters, and gets an actual poſſeſſion 
cid of the land, yet if the father's relict be endowed of the third 
| part, and the eldeft ſon die, the brother of the half-blood, and 
not the ſiſter, ſhall have the reverſion of the third part, becauſe 
the actual ſeiſin which the brother obtained, was defeated as t0 
the third part, by the widow's entry into it, who is eſteemed in 
law to be in, in continuance of her e eſtate, without an 

| interruption. 
Co. Lit. But if the eldeſt ſon had made a leaſe for life, and the eſſee 
15-% had endowed the wife of the father, who afterwards died, the 
| daughter ſhould have the reverſion, and not the half-brother 3 for 
the widow's acceptance of dower from the tenant for life, and the 
exiſtence of his eſtate in the land after her deceaſe, ſhew that the 
tenant for life had an intereſt in the land; but ſuch an incercſt a 
ways preſuppoſes an actual ſeiſin in the leſſor; otherwiſe he * 

8 8 


Erreger 
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not make that livery which is neceſſary on the paſſing of a free- 
hold; therefore, notwithſtanding the dower, this aCtual ſeifin in 


the brother ſhall eſtabliſh a poſſefto fratris. 


Lands are given to a man and his wife in ſpecial tail, the re- Co. Lit. 
mainder to the heirs of the huſband, and they have iſſue a ſon, 7+ 3 
and the wife dies, the huſband marries again, and hath iſſue a 628. 
ſon, and dies, the eldeſt ſon enters, and dies without iffue ; the 
ſecond brother of the half-blood ſhall inherit the remainder, be- 
cauſe the eldeſt brother was not ſeiſed of a fee- ſimple, as the 
margin is, but only of the ſpecial tail, and ſo no ground for a 
poſſe/ſio fratris of the fee expeCtant on the tail. 

If a man dies ſeiſed of ſeveral parcels of land in one county, Co. Lit. 23. 
and after his death his eldeſt ſon enters into one parcel generally, 
and, before any actual entry into the reſt, dies, this general entry 


into part ſhall veſt in him an actual ſeiſin in the whole, ſufficient 


to eſtabliſh a pgſeſſio fratris upon; for ſince the freehold in law is 
caſt upon him by the death of his father, and ſince the poſſeſſion 
is in nobody, and fo no particular eſtate to be defeated, a general 
entry into parcel, in the name of all, may well ſerve to reduce 
the whole into an actual poſſeſſion : but if his entry into parcel be 
ſpecial, it ſhall only reduce that parcel into poſſeſſion; for it is 
reaſonable to bound the operation of his act by the intention 
which he appears to have had in doing it. 8 


The advantages of this rule of poſ/e/ſio FN do not only ex- Co. Lit. 
tend to the ſiſter, but to her iſſue, who ſhall be preferred to the 751 
half-brother, becauſe they repreſent the anceſtor, and therefore 


ſhall ſucceed to thoſe advantages, which their anceſtor would have 
enjoyed if ſhe had lived. | 


There can be no poſſeſſio fratris of dignities, as duke, marquis, Co. Lit. 
and the other honours annexed to the peerage, but the brother of 75: 4 


the half-blood ſhall (a) inherit them ; and this difference ſeems n 
to be founded on a ſtrict regard to the publick good, which is the 601. 


better conſulted when ſuch perſons are promoted to thoſe dignities (a) Fm . 
as are capable of diſcharging the great duties annexed to them. being a > 

baron by writ, was created Earl of Kent, to him and the heirs male of his body, and had iflue two ſons 
by ſeveral venters, the eldeſt of whom had iſſue a daughter, the barony ſhall go to the daughter jure 
reprejentationis, but the earldom to the ſecond ſon, according to its original limitation. Cro. Car. 603. 
Coll. Proc. on Claims of Bar. 195. But if it was of a feudal title of honour, as of the earldom of 
Arundel, or barony of Berkeley, there poſſeſſis fratris ſhould hold well; becauſe the title is annexed to 
the land, —So, of an office of dignity, and ea ratione the office of high-chamberlain of England de- 


icended to the Earl of Lindſey of the whole blood, and departed from the line male of the Earl of 
V. jou K accordingly in parliament. Hal. MSS. Coll. Proc. on Claims of Bar. 173. Sir 
„Jon. g6. 


Alſo, the policy of th: kingdom hath eſtabliſhed laws and rules Co. Lit. 
for the government of the poſſeſhons and deſcent of the crown, ® 
different from thoſe which guide and direct the deſcents of private 
property : therefore, if the king hath iſſue a ſon and a daughter 

one venter, and a fon by another yenter, and purchaſes lands, 
and dies, and the eldeſt ſon enters and dies without ifſue, the 
daughter ſhall not inherit thoſe lands, nor any other fee-{imple 


lands of the crown, but the younger brother ſhall have them to- 
ether with the crowr. | 
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(D) Of Deſcents according to Cuſtom. 


Lit. & 210, HERE are ſeveral cuſtoms as to deſcents, which having been 


pony allowed time out of mind, muſt be preſumed to be coeyal 


Lamb, 608. With the common law, and therefore cannot be altered without 
wide head of an act of Parliament, as that of gave/kind in Kent, by which the 


e bn Th deſcent is firſt to all the male children, then to the females, then 


628., that it to collateral relations; but in this, according to the civil law, re- 


is probable pard is to be had to the „irpes, and therefore if the eldeſt ſon had 
N iſſue a daughter, ſhe ſhould inherit her father's ſhare with the 


England younger ſons. g 
were thus partible. 


Co. Lit. 10. But if a remainder of lands of the nature of gavelkind be limit 


Lamb. 607. - "FO . 
Hob. 41 7- ed to the right heirs of J. S. the heir at common law ſhall take it, 


(%) Alſo for and not the heirs in gavelkind; for this remainder being (a) newly 
i we a created, cannot be reckoned (6) within the cuſtom. | 
roken, the 

heir at common law ſhall enter, becauſe the condition is a thing of a new creation, and altogether colla- 
teral to the land. Lamb. 608. Co. Lit. 11, 12. (5) This cuſtom, like all other cuſtoms that are 
derogatory from the common law, is to be conſtrued ſtrictly, becauſe as far as the particular cuſtom hath 
not derogated from the common law, the general cuſtom of the whole kingdom ought to prevail. Roll. 
Abr. 568. N 


2 Lev. 87. [f a rent be granted out of gavelkind lands, it is of the nature 
adjudged. thereof, and ſhall (c) deſcend to all equally; for the rent is part 
8. C. ad- Of the profits of the land, and iſſues thereout. 


Judged. [1 Freem. 105. 345. S. C. 3 Keb. 165. 214. S. C. 1 Vern. 489. S. C. cited.] Vid 
Noy, 15. and Bro. tit. Cuſt.m, 58. contr.; but vide 14 H. 8. 9. 26 H. 8. 4. Noy, 15. (e) That 
truſt thall deſcend accordingly. 2 Roll. Abr. 780. . 


Co. Lit. The general cuſtom of gavelkind lands extends to ſons only; 

140. but a ſpecial cuſtom, that if one brother dies without iſſue, all his 
brothers may inherit, is good. „ 

For this, By the (4) cuſtom of borough-engliſh, the youngeſt ſons only 

and the r. ſhall inherit. 

ſons thereof, 

wide title B:r2ugh-Engliſh. (d) Where the cuſtom was laid, that if a copyholder dies ſeiſed, his youngeſt 

ſon ſhould inherit, and the copyhold was granted to,a man and his wife, and the heirs of the man, and 

he died, whether within the cultom ? 2 Leon. 208. dubitatur, | 


Co. Lit. If borough-engliſh lands be let to a man and his heirs, during 


330+ b. the life of J. S. and the leſſee die, the youngeſt ſon ſhall enjoy 


them, 
2 Lev. 138. If the cuſtom be, that the youngeſt ſon ſhall inherit, the young 


0 3 ” nab eſt (e) brother ſhall not inherit by force of this cuſtom. | 


a ſpecial verdict. Roll. Abr. 623. 4 Leva. 242. Cro. Jac. 198. Cro. Car. 411. (e) If the cuſtom of a 
copyhold be, that the eldeſt daughter ſhall have the land, the eldeft fitter ſhall not have it by the cuſtom. 
Godb. 166. Roll. Abr. 623. 4 Leon. 242. [| So, if the cuſtom be, that lands ſhall deſcend to the eldeſt 
filter, where there is neither a fon nor a daughter, an eldeſt niece is not within it. Denn v. Sprays 
1 Term Rep. 466. ]—But by ſome cuſtoms the youngeſt brother ſhall inherit, and conſuetudo li ef 
6bſervanda. Co. Lit. 110. b. — Special cuſtom, that lands in fee ſhall deſcend to the younger ſon, but 
lands in tail to the elder, is good. March, $4.——So, that lands ſhall deſcend to the younger ſon, 
not of the haif-blood ; and if he be, then to the eldeſt, . Co. Lit. 140. b. 


If 
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2 man have iſſue two ſons, and the eldeſt have iſſue two ſons, and 624. te- 
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If acuſtom be, that if a man dies without heir male, his eldeſt Ron. Aber. 
daughter ſhall have the land; and if he have no daughter, that the mh God- 
eldeſt fiſter ſhall have the land; and if he have not a fiſter, the "in Any 
eldeſt couſin z but if he have an heir male, that he ſhall have it 
before any of them; and the tenant of the land have ſeveral daugh- 
ters, but no heir male, and the eldeſt daughter die in the life of 
the tenant of the land, having iſſue a daughter; this grandchild is 
within the cuſtom, and ſhall have the land by deſcent upon the 
death of the grandfather. 

But if the cuſtom be, that the youngeſt ſon ſhall inherit, and Roll. Abr. 


. 


die, and the lands deſcend to the youngeſt ſon, who dies without b 
iſue, the eldeſt ſon of the eldeſt brother ſhall have the land, be- (a) If a co- 
cauſe the cuſtom holds not in the (a) tranſverſal line, but only in 8 of 
the lineal deſcent. | | | ee 


| | of borough. 
engliſh, ſurrenders to the uſe of himſelf and his wife, and his heirs, and dies leaving iſſue three ſons; and 
the youngeſt dies in the lifetime of the wife; the eldeſt brother ſhall inherit, as heir to the younger bro- 
ther; for the cuſtom cannot extend to the collateral deſcent, Roll. Abr. 624. Cro, Car. 4its 


jon. 360. S. C. by two judges againſt two, 


If there be a cuſtom within the manor of T. that if the father Lev. 172. 
dies, leaving no ſon, but two or more daughters, that the eldeſt between 


daughter ſhall have his land for her life only, and after her death — 1 


it ſhall deſcend to the next heir male that can derive by males; and judged, and 
for want of ſuch, that it ſhall eſcheat to the lord; and there is that the 


, > . . cuſto 
another cuſtom, that if the tenant dies, and leaves a wife, that Ds; OM 


ſhe ſhall have it for her life; and a copyholder of the manor dies, corsing to 
leaving a wife and two daughters, and no fon, and his wite enters, Co, Lit. 


and the eldeſt daughter dies, and after the wife dies, the ſecond 8 


daughter ſhall have the lands for life, within the cuſtom; for 2 Keb. 17. 
though ſhe was not the eldeſt at the death of her father, yet ſhe 8 


L 267. 8. C. 
was ſo at the death of her mother, whoſe eſtate was a continuance . 


of the father's eſtate, as in caſe of free bench. and that the 


: ; | cuſtom was 
2%0d ; though ſaid in the report thereof, that it ſeemed to be admitted by all, that ſuch cuſtom, as to 


tee-hmplc lands, would be void; it being wholly againſt the nature of a fee to eſcheat as long as there 
at heirs; and 268, another caſe was ſaid to have been adjudged accordingly, upon debate in B. R. in 


20 Car. 2. between Sampſon and Quinſey; but wide that caſe, Lev. 293. adjudged-without argument, 


becaule the court ſaid, the point had before been adjudged in the caſe of Newton and Shaftoe. 


IH A. hath iſſue five ſons, and the youngeſt dies in the life-time Salk. 243. 
of the father, leaving iſſue a daughter; after which the father between 
purchaſes copyhold lands of the nature of borough-engliſh ; thoſe eee 
lands ſhall, at the death of the father, go to the daughter of the mote, ad- 
foungeſt ſon jure repreſentationis, and not to the fourth ſon, al- Judged. 


though he was the youngelt ſon at the time of the purchaſe, and 3 


8. C. ad- 
death of the father. judged. 


1 P. Wms. 63. S. C. 2 Ld, Raym. 1024. 8. c. 
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(E) Where a Perſon ſhall be ſaid to take by Purchaſe, 
and not by Deſcent. | 
Lit. & 4+ JT is an eſtabliſhed rule in deſcents, that none can inherit as 
1 Lo. Lit. 13. 1 heirs, but thoſe who are of the blood of the purchaſer; and, 
1 q ö | therefore, if lands deſcend to the ſon of the part of the father, 
1 and he enters, and after dies without iſſue, the lands ſhall deſcend 
= | to the heirs on the part of the father, and not to the heirs on the 
To part of the mother; and if there be no heirs on the part of the 
—_ . father, then they ſhall go to the Jord by eſcheat. 
2 Lit. 84. In the ſame manner, if a man marries an (a) inheritrix of lands 
—_— 6) But ita in fee, who has iſſue a ſon, and dies, and the ſon enters into the 
[ , BY 1 man gives * . N „ — | 
1 7 222 lands to ano- tenement as ſon and heir to his mother, and after, dies without 
1 *2 ther and his iſſue; the heirs on the part of the mother are to inherit; and for 
1 : ng me want of ſuch heir the lands ſhall eſcheat. ; 
2 . R 7 mother, yet the heirs of the father's part ſhall inherit ; for no man can inſtitute a new kind of inherit - . 
4. WF ance, not allowed by the law. Co. Lit. 13. But wide Co. Lit. 3 54+, that lands may be given to a man I 
Ws! . and his heirs, on the part of the father; in which caſe, none of the heirs of the part of the mother ſhall t 
42M pe ever inherit; but in ſuch caſe, the inheritance, as long as it continues, deſcends according to the rules of - 
1 law, though it be determinable for want of heirs on the part of the father. 
"1Y Plow. 446, 80, if a grandfather had purchaſed lands in fee, and the lands . 
' 1% 447. had deſcended from him to the father, and from him to the fon; it X 
if . 0 the ſon had entered, and died without iſſue, his father's brothers or 0 
14x ſiſters, or their deſcendants; or for want of them, his grandfather's g 
: bf : brothers or ſiſters, or their deſcendants ; or for want of them, his - 
—_ great-grandfather's brothers or ſiſters, or their deſcendants; or for 1 
18 want of them, his great-grandmother's brothers or ſiſters, or their 4 
1 deſcendants, might have inherited; but none of the line of the l 
1 3 mother or grandmother, viz. the grandfather's wife, ſhould have 1 
1 inherited, becauſe not of the blood, either by father or mother, of } for 
3 the firſt purchaſer, viz. the grandfather. 5 
jm co. Lit. A man ſeiſed of lands as heir of the part of his mother, makes a wy 
1 - 5 . feoffment in fee, and takes back an eſtate to him and his (6) heirs, | © 
1 the anceſtor this is a (c) new purchaſe of. the lands, and conſequently, if the pur- b 
1 takes but a chaſer dies without iſſue, the heirs of the part of the father, and if. 
| ol | an pol not the heirs of the part of the mother, ſhall ſucceed him in it; tion 
- 1A the imita- for he is the original purchaſer of that eſtate, which he takes "= 
4 G tions after back to him and his heirs.; and therefore it ſhall deſcend as 2 | brol 
Wh: operate by new purchaſe. | 5 | 
"L088 way of pur- 4 the | 
1408 | chaſe, and not by deſcent ; vide head of Remainders, and Co. Lit. 22. Styl. 148. Co. 93. Moor, 10. j =y 
11:68 And. 69. Hob. 30. Vent. 372, 2 Lev. 75. Raym. 228. Mod. 121. 226. 2 Mod. 207. 4 Mod. 389. J 
_ Carth. 272. (c) So, if he levies a fine ſur cognixance de droit, &c. to A. and B., and by the fame 155 If 
they grant and render the lands to him and his wife in tail, remaiuder to his right heirs ; this makes it a land. 
new purchaſe, and the heirs of the part of the father ſhall inherit. Carth. 140. adjudged. a5 Cc 
. . . . . : o kes 2 than 
Co. Lit. 13. But if a man ſeiſed as heir of the part of his mother, ma (d) b. 
feoffment in fee to the uſe of him and his heirs, the uſe ſhall gb 


to the heirs of the part of the mother; for the uſe being a cre9 
ture of equity, muſt be governed by-the rules of equity, whic 


. conſiders in this caſe, that the uſe ſprings. and ariſes out of an 
| inheritance } 


Deſcent. 

inheritance which belongs to the heirs of the mother, and will 
therefore aſſign it to them, as a truſt which ariſes out of their 

roperty. | f 

| A = is ſeiſed of land on the part of his mother, and makes 
a feoffment in (a) fee, reſerving rent to him and his heirs z this 
rent, ſince the ſtatute Quia emptores terrarum, c. if it has a dif- 
treſs annexed to it, muſt.be confidered as a rent-charge ; and if it 
wants a diſtreſs, as a rent-ſeck; and ſo either way it is the grant 
of the feoffee, and conſequently a (5) new purchaſe ; and there- 


fore it ſhall go to the heir of the part of the father, and not to 
the heir of the part of the mother. | 


If a man hath a rent-feck of the part of his mother, and the 
tenant of the land grants a diſtreſs to him and his heirs, and ſo 
improves the rent into a rent-charge; this diſtreſs ſhall go along with 
the rent to the heir on the part of the mother, as incident and 
appurtenant to it. | Et. | 

If the heir of the part of the mother, ef lands whereunto a 
warranty is annexed, is empleaded for thoſe lands, and vouches, 
and judgment is given againſt him, and likewiſe for him to reco- 
ver in value, and he dies before execution, the heir on the mo- 
ther's ſide ſhall ſue execution to recover in value againſt the 
vouchee; for the lands to be recovered in value are deſigned as a 
recompence for thoſe lands which were recovered by the demand- 
ant from the vouchee, and ſo muſt go to that perſon who has ſuf- 
tained the loſs. 

A man hath iſſue a ſon, and dies, and his wife dies alſo, and 
lands are let for life, the remainder to the heirs of the wife; the 
fon dies without iſſue; the heirs of the part of the father ſhall 
inherit, and not the heirs of the part of the mother; for the lands 
reſted in the ſon as a purchaſer, and therefore the deſcent is to be 
governed by the rules of law. OS 

If a man be ſeifed of lands on the part of his mother, and makes 
a feoffment in fee of them upon condition, and dies; this condi- 
tion ſhall deſcend to the heir of the part of the father; becauſe 
he is heir at common law; but if he enters for the condition 
broken, then he reſtores the eſtate to its former nature, and then 
the heir of the part of the mother ſhall enter upon him, and en- 
joy the land. | 

a man, having only two daughters, his heirs, deviſes his 
lands to them and their heirs, they take as (c) jointenants, and not 

48 coparceners; for the deviſe giveth it to them in another degree 

an the common law would have given it them; and for the 
(aj benefit of the ſurvivorſhip between them. 


f to them and their heirs, equally to be divided between them, ſhare and ſhare alike, the 


303 


Co. Lit. 

12. 6. 

(a) But if he 
had made a - 
gift in tail, 


or a leaſe for 


life of ſuch 
lands, re- 
ſerving a 
rent, the 
heir on the 


mother's fide ſhould have had this rent, becauſe the reverſion belongs to ſuch heir, and conſequently the 
rent too, as incident to that reverſion. Co. Lit. 12. b. (6) If a man, ſeiſed of a manor on the part of 
his mother, had, before the ſtatute quia emprores, &c. made a feoffment in fee of parcel, to hold of him 
by rent and ſervice; though this rent and ſervice were newly created, yet continuing parcel of the manor, 
they ſhall, with the reſt of the manor, deſcend to the heir on the mother's fide. Co. Lit. 12. b. 


Co. Lit. 
12. b. 


Co. Lit. 
13. à. 


Co. Lit. 
13. a, 


Co. Lit. 
12. b. 


Cre. Eliz. 
431. Oven, 
65. 8. C. 
3 Lev. 127. 
S. P. ad- 


mitted per 


Care 


y are tenants 


u common. 2 Sid. 53. 78. Vide Godb. 362. 3 Leon. 25. Goull. 1S., and title Fointenan's ard 


Tenants in Common. 


hointenents for the benefit of the ſtranger. Godb. 4. Oven, 65. | 


f 


If 


(4) If a man deviſes lands to his ſon an! heir apparent, and a ſttanger, they ate 


= 
r I 
— an — —— — 
- * eos fr Wis > 2 A — — = Fa, 
— As. — — 
Po ut Ang — . — . — 
— Pn CY 
— 8 . 5 — 44 —— * 


W paged —420—" 0 


* - 3 U 4 = Ct N . — 2 52 "= _ 2 
* = « 5 5 <P —— 8 ws * py 7 * _ "Ar 2 Ml 8 — 
1 a fs a 8 3 "200 * % * 4 a * * Gy ele rs * 8 7 LA 
= 8 kB np P = — — —— — — h 2 K _ — 1 —_ 2 = 
_ * — 2 = . Ü —  ——— —— A * I ——— - - i ir. wa _— - ho — \ _— \ 
— - — . w w 8 — * N T yours 4 * y 
1 - A 41124 7 ST . 
- n K A 2-46 in n ; Sata 7 _— | l ＋ 2% \ 
BLEED Mn PIERS — Arr ee pe FN = A adn a "ba acer 2 3 1 —_ id 
y bw - 1 , — taat£ N 8 8 — * © IE _ 
* 2 al "Ep. "; Y 3x _ 2 ; —_ _— r 12 
EEC ty | _. 1 * 5 FT 1 4 = = = 
13 3 - 
\ 2 3 


0 —y 
2 pr er TO b ay b o — 
＋ 2 D.. Y 8 — 
REPS AH — — Hate 4 A 4 Pars Ii 
22 —— — 8 — 2 


r 


2 


ME * aq Ir 8 
2 r 


” PS AE 


7 3 


= a ? . 
ba v4 3 Gs 3; 
1 —2 x 


— 


— SI - 
— ——— 
* "2 hx Apt 
2 7 
> 


a. co oe oo W 1 — 
r 92 oth ranges NS SS 
C F n - = £236 : 
3 E SHE ED 4 J 
2 X = 4 


a. + * Deſcent. 


Salle. 24% If A. hath iſſue two daughters, one of which dies in his lifz- 


between g . - a K 
Reading ak time, leaving iſſue J. S. a fon, and A. deviſes his lands to J. $. 


*Royſton, and his heirs, J. S. ſhall take the (a) whole by purchaſe, and not 


adjudged. one moiety by purchaſe, and, the other by deſcent. a 
(a) Palm. e u Hr ld {4 A HANCL A, . MECCA IH Lt SE» FA 


- 4 7, frat £47 Meri ec 
373. 2 Roll. Rep. 3 52. 2 Sid. 79. S. P. : 

Sz eo ht rr HS A 41644 WY eee, . 4 Eo LEE Ce ff > 
Moor, 644. If a man deviſes lands to his eldeſt ſon,” and his heirs, Paying 
adjudged. 201. a-picce to his younger children, at their ages of twelve years; 
833. 919, and upon non-payment of the legacies deviſes the lands to his 
920. hs younger children, -and their heirs, the eldeſt ſon is in by deſcent, 
adjudged, | | 
that the firſt deviſe to the eldeſt ſon, and his heirs in fee, being n5 more than the law gave him, was void; 
but the deviie to the younger, upon his non-payment, was good, by way of future or executory deviſe, 
F ide title Deviſes ; and Vaugh. 271. S. C. eited. 3 Mod. 207. S. C. cited. 1 Roll. Abr. 411. S. C. 
cited. Leon. 01. 3 Leon. 216. 2 Sid. 79. 2 Mod. 7. 286. Dyer, 371. Hard. 204. 


Salk. 241. 80, if a man deviſes lands to his daughter's ſon in fee, who is 
8 wy his heir at law, upon condition that he ſhould pay 200 /. to ſuch 
judged, and perſons as the deviſor's wife ſhould appoint by deed; the wife 
Gilpin's makes no appointment, and the grandſon enters, and dies with- 
1 out iſſue, the lands ſhall go to the heirs a parte maternd, for the 
where it is grandſon took by deſcent, and not by purchaſe; for the deviſe 
»djudged, gave him the ſame eſtate the law would have given him under a 
wore Poſlibility of being charged. 

heir at law, upon condition to pay debts, and if he fails, that the executors ſhall ſell, makes it a purchaſe 
in the heir at law, being tied with a condition, denied to be law by Treby, Ch. Juſt. and Powell, Juſt, 
Lutw. 793. S. C. | 


3 Lev. 1279. If a man, being ſeiſed of lands on the part of his mother, de- 
rene 8 viſes them to his executors for ſixteen years, and after to one 
judged. who is his heir a parte maternd, he ſhall take by deſcent z for the 
deſcent to the heir a parte paternd or maternd is but a conſequent 
dependant upon the nature of the eſtate z though it was objected, 
it was better for him to take by purchaſe, for then the heirs of 
the part of the father might inherit before the heirs of the part 


of the mother, and ſo both heirs would be inheritable. 


(F) Of a Deſcent, its Operation to take away an 


Entry. 
Lit. 8 385. NEſcents which take away an entry are of two ſorts; 1ſt, Where 
. the deſcent is in fee, as where a man ſeiſed of certain lands 


are alſo other e eee S l s . 
ren ſons for Or tenements is difſeiſed, and the diſſeiſor having ifſue dies ſeiſed, 


this: as 1ſt, and the lands gained by the diſſeiſin deſcend to his heirs 3 this de- 
m_ oF ſcent ſhall toll the entry of the diſſeiſee, and oblige him to ſue 3 
having writ of entry /ur diſſeiſin againſt the heir of the diſſeiſor, in order 
9 to recover the right of poſſeſſion which he hath loſt by the de- 
oF _— ſcent; and the (5) reaſon is, becauſe the freehold being caſt upon 
difleiſor, the the heir, the notions of the law make this title to him, that _ 
right of may be a perſon in being to do the feudal duties, and to fill the 
3 poſſeſſion, and anſwer the actions of all perſons; and ſince it * 


ſamed to be the law that gives him this right, and obliges him to t 
derelict : 
| | 5 


heſe duties, 
antecedent 


* 


: 


from the act of any other perſon till it be evicted by judgment, che relief 


which being the act of law, may deſtroy the heir's title. : . 52 os 4 


deſcent's being caſt. 3d, The right of poſſeſſion is gotten by deſcent, that it may be an encouragement 


to the tenant to be bold in war; for that none can diſpoſſeſs his children of the eſtate he died ſeiſed af. 
Spelm. Feud. 31. , 8 | 


2dly, Deſcents in fee-tail toll entries; as if a man be diſſeiſed, Lit. & 386: 
and the diſſeiſor grant the land in tail, and the tenant in tail hav- 
ing iſſue, die ſeiſed, and the iſſue enter, the poſſeſſion being thrown 
upon the heir in tail, the law conſtrues the right of poſſeſſion to be 
in him, for the reaſons above given, and therefore bars the entry 
of the diſſeiſor. | 

If a diſſeiſor make a gift in tail, and the donee diſcontinue in co. Lit. 238. 
fee, and diſſeiſe the diſcontinuee, and die ſeiſed; this deſcent | 
ſhall not take away the entry of the diſſeiſee; for the deſcent of 
the fee · ſimple to x Ss heir is defeated by his remitter to the eſtate- 
tail ; and though by virtue of ſuch remitter the heir is ſeiſed in 
tail, yet there is no deſcent of it, becauſe the tail was diſcontinu- 
ed; and the ſubſequent diſſeiſin doth not regain it to the anceſtor ; 
and though the heir be remitted into his elder title, yet ſuch re- 
mitter places him in only above the ſecond diſſeiſin, and doth not 
tend to make a deſcent of the eſtate-tail of which his anceſtor ne- 
ver died ſeiſed; and where a new right ſprings to the heir by 
ot operation and conſtruction of law, he ought to take, ſubject to 
the ſame claim, as ran upon ſuch eſtate before the remitter, elſe 
the act of law would work an injury to the firſt diſſeiſee, who 
poſſibly was prevented from bringing his aſſize or ejectment, by 
the frequent ſhifting of the poſſeſſion ; and the law of deſcents be- 
ing in prejudice of an ancient right, is to be taken ſtrictly, and 
therefore to take place only where the ſame eſtate deſcends from 
anceſtor to heir; and the rather, for that after diſcontinuance 
the diſſeiſee might not watch the death of the tenant in tail, whoſe 
tereſt was transferred, and therefore no preſumptive dereliction 
of the difſeiſee eould be formed in this caſe. 

A diſſeiſor makes a gift in tail, the donee has iſſue, and dies Co.Lit.23%4 
ſeiſed, the entry of the diſſeiſee is taken away; but if the iſſue die 
without iſſue, ſo that the eſtate-tail is ſpent, then the entry of the 
Giſſeiſee is revived, and he may enter upon him in reverſion or 
remainder; for in this caſe there is no relief to be demanded 
from him in reverſion or remainder; ſo that he labours un- 

* ſeiſed, der no hardſhip in that point, for which he might expect fa- 


this de- Your from the law: Likewiſe, the poſſeſſion is not caſt on him . 
* 1 till entry; which being a voluntary act, the law annexes no pri- 

in order eges to it, as in caſe where a poſſeſſion is caſt on an heir by 

che de- deſcent. | 


Grandfather, father and ſon, the ſon diſſeſes one, and enfeoffs Co. Lit, 
e grandfather, who dies ſeiſed, and the land deſcends to the 
ather, the diſſeiſſee cannot enter, for the right of poſſeſſion is de- 
'olved on the father, (who had ho hand in the diffeifin,) by a fair 
and legal deſcent; but if the father dies ſeiſed, and the land de- 


ſcends to the ſon, the diſſeiſee may enter on the ſon, for the feoff- 


5 ment 
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antecedent to any act of his own, it muſt defend ſuch poſſeſſion 24, Becauſe 


new purchaſe upon every deſcent, for the payment of which a diſtreſs was immediately taken upon the 
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Lit. 8287, 


388, 389. 
354. 


Co. Li b 


2 39. A. 


Hob. 323. 


Co. e. 
> 39 a, 


Deſcent, I» 
ment made by the diſſeiſor to the grandfather is a ſtratagem to 
derive the lands gained by diſſeiſin to the ſon by deſcent, in order 
to enjoy the benefit annexed to ſuch conveyance, which the law 
will never cheriſh ; but on the contrary blaſt ſuch deſigns, to diſ- 
countenance all wrong and oppreſſion. _ | | 

In deſcents which toll entries, it is required, that the anceſtor 
die ſeiſed of a freehold and fee, or a freehold and fee-tail ; for if 
the diſſeiſor, at the time of his death, hath not the freehold in 
him, it cannot be caſt on his heir, for then there is no danger that 
the freehold ſhould want a poſſeſſor; and therefore the law creates 
no title to ſuch poſſeſſion in the heir at law; for it were incon- 
ruous that the law ſhould ſuppoſe the right of poſſeſſion in the 
95g when the poſleſſion is in another at the death of the anceſ- 
tor; and if the right of poſſeſſion be not tranſmitted at the death 
of the anceſtor, the law will not afterwards create him anew 
title in prejudice of the perſon that has the right of propriety: 
if a diſſeiſor therefore makes a leaſe for life, he parts with the 
poſſeſhon, and cannot tranſmit it to the heir, having parted with 
it before; and a deſcent of a reverſion will not make a right of 
poſſeſſion ; for nothing deſcends to the heir in reverſion but a 
right of reverſion, and that is a right againſt all perſons but the 
diſſeiſee; for ſince only a right deſcends, the heir can be in no 
better caſe than the diſſeiſor was at the time of his death; and, 
therefore, when the tenant for life dies, he has only the naked 
poſſeſſion, as the diſſeiſor had it; but if the diſſeiſor had died in 
poſſeſſion, the law, for the reaſons aforeſaid, caſting the poſſeſſion 
on the heir, makes it a right; for that is properly a right which 
a man comes to by act of law; and ſince the heir in ſuch caſe 
comes to the poſſeſſion by act of law, it muſt be called a right of 
poſſeſſion ; and it could not be a right of poſſeſſion, if he could 
not defend it againſt all aggreſſors; and therefore in ſuch caſe the 
right of entry is taken away from every one ; and hence aroſe the 
diſtinction of jus proprietatis and jus poſſeſſionis. : 

If he in reverſion diſſeiſe his tenant for life, and die ſeiſed, this 
deſcent ſhall take away the entry of the tenant for life; for the 
right of poſſeſhon is by law caſt upon the heir. : 

So, if there be tenant for life, remainder in tail, remainder in 
fee, and tenant in tail diſſeiſe the tenant for life, and die ſeiſed, 
this deſcent ſhall take away the entry of the tenant for life; but 
if the king's tenant for life be diſſeiſed, and the diſſeiſor die ſeiſed, 
this deſcent ſhall not take away the entry of the tenant for life; 
for ſince the king cannot be diſſeiſed, the diſſeiſor gains but 3 
bare eſtate of freehold during the life of the leflee 3 and there- 
fore the law does not caſt the poſſeſſion on the heir; for if the 
heir comes into the poſſeſſion, he muſt come in as an occupant, 
which being a voluntary acquiſition, the law does not favour i 
as it does a right of poſſeſſion devolved: by deſcent. ; 

If a diſſeiſor make a leaſe to a man and his heirs during th | 
life of J. S. and the leflee die, living J. S. this ſhall not tak 
away the entry of the diſſeiſee, becauſe the heir is only in 3 7 
ſpecial occupant of an eſtate of freehold, and not of a fee or 
tce-tail, a | Ii 
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Deſcent; _ 
If a diſſeiſor make a leaſe for years, or has the land extended Co. Lit. 
upon a ſtatute-merchant, ſtaple, judgment, or recognizance, and 239+ ® 
dies ſeiſed; this deſcent ſhall take away the entry of the diſ- ; 
ſeiſee, becauſe the freehold or fee are caſt on him by act of. law. 
The deſcent of incorporeal inheritances, as advowſons, rents, Co. Lit, 
Sc. do not take away the entry of him who hath right, becauſe 237. b. 


no diſſeifin can be committed of them, but at the election of the 


owner thereof. | | 


If a diſſeiſor make a leaſe for his own life, and die, this des Co-Lit-239. 
{cent ſhall not take away the entry of the diſſeiſee; for though | 
the freehold and fee deſcend to the heir of the diſſeiſor, yet the 
diſſeiſor died not ſeiſed of both, becauſe his death was to precede 
8 determination of the leaſe, which carried the freehold to his 

eir. 

Deſcents to a brother, ſiſter, uncle, or other collateral heir of 
the diſſeiſor, take away the entry of the diſſeiſee, as well as if the 
diſſeiſor had had iſſue, and the deſcent had been to them. 


(G) In what Caſes the Entry of the Diſſeiſee may 
be lawful, notwithſtanding a Deſcent, 


LRD and tenant; the tenant is diſſeiſed, and the diſſeiſor Lit. C 496. 
aliens to another in fee, and the alienee dies without iſſue, 2 laſt. 256. 

whereupon the lord enters, as upon his eſcheat; this does not TEN 

take away the entry of the diſſeiſee, becauſe the lord does not 

come to the land by deſcent, but by eſcheat, for want of a te- 

nant, which can warrant his title no longer than ſuch tenant is 

wanting, nor hinder the diſſeiſee from entry, who is that tenant ; 

but if the lord by eſcheat die ſeiſed, and y land deſcend to his 

heir; here is a perfect deſcent, which ſhall take away the entry 

of the diſſeiſee; alſo his heir upon ſuch deſcent muſt pay relief 

which the lord upon the eſcheat only was not obliged to do. 

If a diſſeiſor die ſeiſed, and his heir without heir, the diſſeiſee Co. Lit. 
cannot enter upon the lord by eſcheat, becauſe his entry was taken . 
way by the deſcent caſt babes and then whoever comes to the 
lands ſhall take the benefit of it. | 

A man ſeiſed of lands in fee, or in tail, upon condition, dies Lit. 5 391. 
leiled, if the condition be broken in his lifetime, or after the 
lands deſcended to his heir, yet the entry of the feoffor, or donor, 


or their heirs, is not taken away. 


So, if ſuch tenant on condition be diſſeiſed, and the diſſeiſor Lit, 6 392. 
die ſeiſed, and the lands deſcend to his heir, the entry of the te- Ce. Lt. 
nant on condition is thereby taken away; but if the condition be 
iter broken, the feoffor or donor, or their heirs, may enter; be- 
Guſe the condition went: along with, and was annexed and in- 
corporated in the land into whoſe hands ſoever it came, and the 
eoffor or donor have no other remedy but by entry, which is their 
title, as the tenant on condition, who is diſſeiſed, has; for he 
amg a right, his remedy for it againſt the heir of the diſſeiſor 
dy action; and till the condition broken, as well the jus. pro- 
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305 Diettent. 


prietatis as the jus poſſeſſions is in the feoffee ; but when he is dif- 
ſeiſed, and a deſcent caſt, the heir of the diſſeiſor has only the 
Jus poſſeſſions, | | 1 7 | 
Co. Lit. He that hath title to enter upon a mortmain ſhall not be barred 
105 , ., by a deſcent, becauſe then he would be without remedy, for 
le unde he can maintain no action for it. So, where a woman hath 
cauſi matri- title to enter cauſd matrimonii prelocuti, no deſcent ſhall take 


cuti extends an | 
to all de. cover it (a). 


fret away her entry, becauſe ſhe has no remedy by action to re. 


Brees ? ſee the writ in the regiſter. Booth, 197. F. N. B. 205.] 


Co. Lit. 240. If a man ſeiſed of lands in fee, by his laſt will in writing de- 
(5) 50, if viſes them to another in fee, and dies, whereby the freehold in 
title to enter law is caſt upon the deviſee, and the heir, before any entry made 
for conſent by the deviſee, enters and dies ſeiſed; this deſcent ſhall not take 
to a raviſh- away the entry of the deviſee, becauſe then he would be without 


e (2) remedy, (c) having never had poſſeſſion. 


ſhall not take away his entry, becauſe he has no other remedy, nor can maintain any action for it. Co. 
Lit. 240. b. [(c) The deviſee, it ſeems, is not without remedy, for according to Co. Lit. 111. a+, be 
may either enter, or have his writ ex gravi guerela. But ſee Ow. 141. 1 Leon. 209. } 


Lit. § 393. If a difſeiſor die ſeiſed, and his heir enter and endow his mo- 
ther, the difſeiſce may enter upon her for that third part, becauſe 

ſhe is in continuance of her huſband's eſtate, and not by the heir; 

(4) So, of and therefore, as to that third part, the deſcent is (d) interrupted 


a 22 or defeated; but till endowment the diſſeiſee could not enter 


1 Salk. 241. upon any part, nor after ſuch endowment can he enter upon the 
other two parts, becauſe as to them the deſcent was perfect, and 
continues, but as to the third part, the wife's title was paramount 
to the deſcent. | 15 5 | 

Lit. $395- If a diſſeiſor enfeoff his father in fee, and the father die ſeiſed 
of ſuch eſtate which deſcends to the diſſeiſor as heir, yet the diſ- 
ſeiſee may enter, becauſe coming again to the diſſeiſor, he ſhall 
take no advantage of the deſcent quia particeps criminis ; but the 
diſſeiſee may either enter or have his aſliſe againſt him. a 

Lit. $3566. If a man ſeiſed of lands in fee hath iſſue two ſons, and dies 

bo. Lit. aga. ſeiſed, and the younger ſon enters by abatement, and has iſſue, 

and dies ſeiſed, and the lands deſcend to his ifſue, who enters; 
yet the eldeſt ſon or his heir may enter upon them, becauſe the 
entry of the youngeſt ſon ſhall be intended upon a claim as heit, 
and the eldeſt ſon claiming as heir likewiſe, and ſo by the ſame 
title, may enter upon him, or any of his iſſue, be there never ſo 
many deicents : alſo, the entry of the youngeſt may be intended 
to prevent others, and ſo to continue it in the family, and not 
with deſign to injure or ſtrip his brother of it; and then his bro- 
ther's entry cannot be taken away : but if the younger brother, 
in this caſe, had made a feoffment in fee, and the feoffee had died 
ſeiſed, this deſcent had taken away the entry of the eldeſt bro- 
ther, becauſe the feoffment made title by livery to the feolfee, and 
carried it out of the family. DIET ms 

If the younger brother of the half. blood enters by abatement, 
and a deſcent is caſt, or if the eldeſt brother hath iſſue, * 


enters; 
uſe the 
as heir, 


| Deſcent, | 
and after his death the younger brother or his iſſue enter, and 
many deſcents are caſt in his line; yet the eldeſt ſon, or his heirs, 
may enter; for though the brother of the half-blood cannot be 
heir to his eldeſt brother, yet he may by poſſibility be heir to his 
father if the eldeſt brother dies before aQtual poſſeſſion and 
therefore ſhall be preſumed to enter only to preſerve the feud in 


the ſame family, and keep out ſtrangers, and not in oppoſition to . 


the lineal heir of the family. 

But if the elder brother b 
ther had entered upon him; this had been in deſtruction of the 
elder brother's poſſeſſion, and as much a diſſeiſin as if it had been 
committed by a ſtranger, and then his dying ſeiſed ſhall take away 
the entry of the eldeſt brother, or his iſſue. 


ad firſt entered, and the younger bro- Lit. & 


309 


397» 


If after the death of the father a ſtranger abates, and the Co. Lit, 


youngeſt ſon enters, which here it was not ; but his entry on the 


abator having no right, was a diſſeiſin, and, by conſequence, a a 


deſcent thereon will take away the entry of the eldeſt brother; 
for his entry was a diſſeiſin, not an abatement. 


- younger ſon enters on him, and dies ſeiſed; this deſcent ſhall 24+ * 
bind the eldeſt, becauſe poſſeſio terre muſt be vacua when the 


Lands are given to huſband and wife, and the heirs of their Co. Lit, | 
two bodies; they have iſſue a daughter, and the wife dies, the 24% 3+ b. 


huſband has iſſue a ſon by another wife, who upon the deceaſe of 
the father abates, and dies ſeiſed ; this deſcent ſhall take away the 
entry of the daughter, for by the limitation in ſpecial tail, the ſon 
by another venter was utterly incapable of inheriting them; and 


being an eſtate which the ſon could not in any caſe make title to 


as repreſentative of the father, his entry is an abatement z for the 
law cannot make that charitable conſtruction here, that he en- 
tered to preſerve the eſtate from ſtrangers that might have abated 


upon the eſtate, ſince the ſon himſelf is a ſtranger, and could not 


inherit; but in the caſe of the brother of the half-blood it was 
otherwiſe, becauſe he might have inherited his father. 


If a man be ſeiſed of-land of the nature of ADEN Co. Lit. 


and have iflue two ſons, and die, and the eldeſt ſon, before any 
entry made by the youngeſt, enter into the land-by abatement, 
and die ſeiſed; this 
brother, becauſe the eldeſt ſon ſhall be preſumed to enter to 
preſerve the eftate in his family, which. he or his heirs may 


ſome time or other, upon failure of his brother's line, happen to 
enjoy. 


all not take away the entry of the youngeſt - 


242 243. 


The ſame law holds likewiſe in intruſions as well as in abate - Co. Lit. 243. 


ment; therefore, if a father makes a leaſe for life, and hath iſſue 
two ſons, and dies, and the tenant for life dies, and the youngeſt 
ſon intrudes, and dies ſeiſed; this deſcent ſhall not take away the 
entry of the eldeſt, for the reaſons before given: otherwiſe, if 
the father had made a leaſe for years only, becauſe the poſſeſſion 
of the leflee for years made an actual freehold in the eldeſt ſon, 
fo that the entry of the youngeſt Cannot have ſuch conſtruction, 
but is a diſſeiſin, becauſe there 1 no vacua poi. ie 
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zie | - Deſcent, 


Co. Lit, . - If one coparcener enter into the whole, claiming it to herſelf, 
?g3:-% and take all the profits, yet ſuch entry ſhall be intended only in 
preſervation of the eſtate, and, therefore, a deſcent in ſuch caſe 
ſhall not bind the other ſiſter as to her moiety : but if ſhe diſſeiſe 
the other, after both have entered, and die ſeiſed, there, ſuch 
deſcent will take away the entry of the eldeſt, or her iſſue. 
Co. Lit. Bo, if ſuch coparcener enter, claiming the whole, and make a 
43+ Þ. _ feoffment in fee, and take back an eſtate to her and her heirs, 
and have iſſue, and die ſeiſed; this deſcent ſhall take away the en- 
try of the other ſiſter, becauſe the feoffment leaves no room for 
a preſumption that her entry was to preſerve the eſtate of the 
ether ſiſter ; and in the other caſe, the claiming the whole only 
' makes the abatement as to her ſiſter's moiety ;. for if one copar- 
cerner enters generally, and takes the profits, this ſhall be ac- 
counted in law the entry of them both, and no deveſting of the 
ſiſter's moiety. 
Lit. $407, If an infant diſſeiſe one, and alien in fee, and the alienee die 
4-8. ſeiſed, and the lands deſcend to his heir, the infant being under 
age, the entry of the diſſeiſee is taken away; but if the infant 
diſſeiſor enter upon the heir of the alienee, as he may well do, 
not being bound by his alienation made under age, then may the 
diſſeiſee enter upon him, becauſe the deſcent to the heir of the | 
alienee, which took away the entry of the diſſeiſee, is now 
avoided, and the infant diſſeiſor may enter at any time within or 
after full age. | | 
Lit. $429. 80, if a diſſeiſor make a feoffment in fee, upon condition, and 
the feoffee die ſeiſed, this gains a right of poſſeſſion to his heir, and 
takes away the entry of the diſſeiſee; but if the diſſeiſor enter for 
the condition broken, then is the deſcent defeated, and the entry 
of the diſſeiſee revived, becauſe the difſeiſor is then in of his de- 
feaſible eſtate, having only a naked poſſeſſion without any right. 
Co. Lit. A civil death, as entry into religion, does not take away an 
248. . entry, for this was the voluntary act of the anceſtor ; and though 
there be a deſcent caſt upon it, yet it is not ſuch a deſcent as came 
by the act of God, and therefore ſhall not take away the entry of 
the diſſeiſee. | 2 
Lit. $477. If I demiſe lands to a man for years, and am diſſeiſed, and my 
termor ouſted, and the diſſeiſor die ſeiſed, and a deſcent is caſt, 
J cannot enter, but my leſſee may, becauſe his entry is only to 
regain his term, and leaves the freehold and fee in the heir by 
deſcent, as it was before. | 
Co. Lit. So, ſuch deſcent ſhall not take away the entry of tenant by 
749 + elegit, ſtatute-merchant, &c. for theſe are only particular intereſts, 
of which, as of a term for years, there can be no dying ſeiſed, 
or deſcent thereof to the heir; but the freehold, which did de- 
ſcend, they leave as it was before, in the heir by deſcent. 
Co.Lit.249. In the times of domeſtick war, when the courts of juſtice are 
7. $42+ ſhut, a deſcent ſhall not take away an entry, though the diſſeiſin 
were in times of peace; for then the diſſeiſee would be without 
all remedy, rhere being no courts open wherein to bring his ar. 
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right, when the law itſelf is ſilent; but in the times of foreign 
war only, a deſcent ſhall take away an entry; for to encourage 
enterpriting in ſuch war was this privilege chiefly given to the 
heir of the diſſeiſor. ä | IE: a 

No dying ſeiſed of biſhops, abbots, deans, parſons, &c. where Co. Lit. a 50. 
the lands come to his ſucceſſor, ſhall take away an entry; for the Lit. 943. 
ſucceſſor comes in by his own act and concurrence, and therefore 
ſhall have no more privilege than his predeceſſor had: alſo, the 
ſucceſſor pays no relief, unleſs by grant or preſcription; for the 
eccleſiaſtical lands were not relieved into the hands of the lord. 


of o 


(H) Whoſe Entry is preſerved notwithſtanding a 
Deſcent. . : - 


As to infants and (a) feme coverts, their entry is not taken Gilb. Ten, 


away by a deſcent, by reaſon of their weakneſs and incapa- 28. Ut. 


. Tg , O2 
city to claim, which is not imputed to them. | 85 gs 
teme ſole is difleiſed, and after her huſband dies ſhe takes another huſband, and then the deſcent hap- 


pens; this deſcenc ſhall take away the entry of the feme, for ſhe had once an opportunity of entering. 
1 Salk. 241. | : : 


If a man ſeiſed of lands in fee dies, his wife privement enſeint Co. Lit. 
with a ſon, and a ſtranger abates, and dies ſeiſed; and after, the 45. * 
lon is born, he ſhall be bound by the deſcent, becauſe at the time | 
of the deſcent he had no right to enter, not being then in eſe, and 
by conſequence, had no wrong then done him; and the lord 
had none to avow upon for his ſervices at 'the time of the 
deſcent. 

B. tenant in tail enfeoffs A. in fee, who hath iſſue within age, Co. Lit. 
and dies, B. abates and dies ſeiſed, the iſſue of A. being ſtill with. 246. 4. 
in age; this deſcent ſhall bind the infant; becauſe the iſſue in 
tal is remitted to his former and elder right, which is to be pre- 
erred before the defeaſible title of the diſcontinueeꝰs heir. . 

f a feme ſole ſeiſed of lands in fee be diſſeiſed, and then take Co. Lit. 
huſband, and the diſſeiſor die ſeiſed, and a deſcent be caſt, this 246. a. h. 
lhall take away the entry of the wife after her huſband's death, 
becauſe. being difleiſed when ſhe was ſole, ſhe might have enter- 
ed, ande her taking a huſband, who would not enter, was her own 
ict and folly : but if ſhe were under age at her marriage, the pri- 
lege of her infancy then, and coverture after, ſhall preſerve her 
night of entry, though a deſcent be caſt, | : 

If a deſcent be caft, this ſhall bind a perſon n compos, Sc. Lit. $4 
but not his heir, becauſe if any action ſhould be brought againſt 98 | 
ſuch perſon after recovery of his underſtanding, he could only 29. CF. N. B. 
plead his inſanity in excuſe at the time of ſuch deſcent ; and the 202. 2 Bl. 


law does not permit a man to ſtultify himſelf. Gre whe 358.1 


A deſcent caſt, during impriſonment, ſhall not bind, becauſe Co. Lit. 
uwg ſuch confinement he cannot be ſuppoſed to know of the 259: f. 


4 .. deſcent, . 


Deſcent. | Tr 


tion: alſo, the deſcent, which is an act of law, can give no 
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I But if be 


were at 
large when 
he was diſſei 


ubi ſupr.] 
Lit. § 439, 
40. 


. 
Co. Lit. 
260, 261. 


Lit. & 443+ 
Co.Lit.263- 


Lit. $414. 
Gilb. Ten, 


33˙ 


Lit. & 41 5+ 


Lit. $ 416, 


Deſcent. e 
deſcent, and by conſequence, not capable of taking any meaſurs 


to prevent it. 


ſed, and the deſcent be caſt during his impriſonment, this deſcent ſliall bind. Co. Lit, 


So, a deſcent caſt, during the abſence of one in foreign parts, 
ſhall not bind, but that on his return he may enter, becauſe he 
cannot be ſuppoſed to know his affairs at home, or to take ſuch 
ways as might ſecure it: but if he were within the realm at the 
time of the diſſeiſin, or at the time of the dying ſeiſed, then a 
deſcent caſt, though in his abſence after, ſhall bind, becauſe he 
e be preſumed to have conuſance of it, and therefore ought 
to have taken care to prevent it before his departure, or before 
the death of the diſſeiſor. > | : 

If an abbot of a monaſtery die, and during the vacation a dif- 
ſeiſin be committed, and a deſcent caſt before the election of a 
new abbot, this ſhall not bind his entry after, becauſe there was 
no perſon during the vacation that could make continual claim, 
(the convent being in law all dead perſons,) and therefore there 


can be no laches imputed to any. 


(1) How the Entry may be preſerved by continual 
Claim: And herein, 


1. Of the Nature of continual Claim, and the EffeQs of it. 
OOntinual claim is where a man, who hath a right and title to 


enter into any lands or tenements, whereof another is ſeiſed 
in fee or in tail, makes continual claim to them before the perſon 


dies ſeiſed thereof, the effect of which is, that, notwithſtanding 


any deſcent caſt after, yet he who made ſuch continual claim 
may enter, becauſe he hath done all that, perhaps, he could or 
durſt do to regain his poſſeſſion, and ſo no default being in him, 
his right of entry remains as it was before, notwithſtanding any 
deſcent, FG CT 1 Ke | 
If tenant for life alien in fee, he in reverſion or remainder may 
enter on the alienee, or make continual claim to the land before 
the dying ſeiſed of the alienee, and then he may enter at any 
time after his death, though a deſcent be caſt. | 
Lands are let for life, remainder for life, remainder in fee; 
tenant for life aliens in fee, and the remainder man for life 
makes continual claim before the death of the alienee, and then 
the alienee dies ſeiſed, and then the remainder man for life dies 
likewiſe before any entry; yet im this caſe he in the remainder in 
fee may enter by virtue of the continual claim, made by the re- 
mainder man for life; for ſince the efficacy of this continual 


claim, if there had been a ſubſequent entry made by the re- 


mainder man for life, would have extended to the remainder in 
fee by reveſting that too, it is but reaſonable to allow the wow 


der-man in fee power of entry under ſuch continual claim, eſpe- 
rially ſince by reaſon of the intermediate remainder, he himſelf . 


different entry muſt be made on each tenant of the freehold. ens JO 


mm 


could not make continual claim, — 


Oo | —— — — 
CY 


2. What is neceſſary to a continual Claim to make it effectual. 


If a man hath cauſe to enter into lands lying in ſeveral towns in Lit. $417. 
the /ame county, and enter into parcel in one town only in the 
name of all the reſt, this ſhall be ſufficient to ſecure his entry into 
all the reſt, 55 | 5 1 

But if the lands lie in 2c counties, the entry muſt be in 
each, becauſe the atteſtation of both facts, if controverted, muſt 
be by the pares of each county. | -_ 

If three men diſſeiſe me ſeuerally of three ſeveral acres of land Co. Lit. 
in one county, and I enter into one acre in the name of all the three 25% 
acres, this is good for no more than that one acre, becauſe each 
diſſeiſor made a diſtin entry, which being diſtinct acts of noto- 
ricty require diſtin ſolemnities to defeat them: likewiſe, each 
having an independant poſſeſſion, an entry upon one of them can 

never affect the reſt, ſo as to deſtroy their ſeparate poſſeſſions. 

So, if one man diſſeiſe me of three acres of ground, and deviſe Co. Lit. 
them ſeverally to three perſons for their /ives, my entry upon one 22. b. 
leſſee in the name of the whole will only reveſt what belongs to 272 ; 
that leſſee z for where there are different liveries there muſt be and Hop- 
different acts of notoriety to overthrow them, and, therefore, a Kin Dal. 
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But if the diſſeiſor had demiſed the three acres ſeyerally to three 4 Leon. pl. 
perſons for years, then an entry upon one of the leſſees in the name 335. 18 nd 
of all the three acres would have recontinued and reveſted all the Pl 402. 
three acres in the diſſeiſee; for though they are different demiſes, Lady Argol 
yet being all terms for years, they are not different liveries to be de- nd Cheney. 
feated by diſtinct entries, and, therefore, one entry will ſuffice to 
regain the poſſeſſion from the diſſeiſor by overthrowing his entry 
by an act of equal notoriety. - | | 

I am diſſeiſed by the ſame perſon of one acre at one time, and of Co. Lit. 
another acre in the ſame county at another time; in this caſe my 232. b. 
entry into one of them in the name of both is good, for though 

cre are two entries, yet it is but one continued act of wrong, 
and but one poſſeſſion is gained, for which but one aſſiſe lies, there- 
fore one entry of the diſſeiſee is an act of ſufficient notoriety to 
revelt the poſſeſſion of both acres. 

If one diſſeiſe me of two ſeveral acres in one county, and I enter Co. Lit. 
into one of them generally, without ſaying in the name of both, 252. 6: 
this ſhall reveſt only that acre where entry is made; for the intent, 
Which is the rule to judge of a man's actions, appearing to extend 
no farther than that one acre, ſhall not 3. enlarged to reveſt the 
poſſeſſion of the other: | DES 

Livery within view and entry afterwards is equal to 8 on Co. Lit. a 62. 
the land itſelf, and if a man cannot enter for fear of an outrage, Lit. 8419, 
y-t it 18 good. So alſo, a claim within view is good when a man Link 44; 

ears to enter, for in the caſe both of entry and claim a man ought | 
| to 
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Co. Lit. 
253+ b. 
2 Inſt, 483. 


Deſcent. 


to take poſſeſſion where he can, becauſe it is the change of poſſeſſion 
makes the notoriety in both caſes ; but if the diſſeiſor menace to 
hurt the perſon that has right, then the law allows him to make his 
claim as near the land as he dares to come. 

But every apprehenſion of danger will not warrant a claim 
within view; for if a man fears the burning of his houſes, or the 
taking away or ſpoiling of his goods, this is not a ſufficient ground 
to warrant a claim within view, becauſe if he ſhould ſuffer what 
is threatened, he may recover what he loſes, or damages to the 
value, without any corporal hurt. | 

The apprehenſion then that will juſtify a man's claiming within 
view, mult be of the perſon's lying in wait with weapons, or by 
words menacing to beat, maim, or kill the perſon that offers to en- 
ter; as alſo the fear of impriſonment ; for the law will never oblige 
a man to hazard his perſon in ſuch a manner as may render him 
unfit to ſerve his country, when he may recover his right without 
ſuch danger, viz. by making claim within view. 

In pleading, the diſſeiſee muſt ſhew ſome juſt cauſe of fear, 
that the court may judge of the oafoaablenel of an apprehen- 


ſion of danger to his perſon ; but in a ſpecial verdict, if the jurors 


Co. Lit. 2 37. 
b. 254+ b. 


Lit. § 427. 
Co. Lit. 
255 As 
[By at, 
21 Ja. 1. 
c. 16. No 
man ſhall 
make entry 
upon any 
lands, but 
within 
twenty 
years after 
his right 


find that the diſſeiſee did not enter for fear of corporal hurt, it 
is ſufficient, and it ſhall be intended they had evidence for what 
they find, | | 


3. Of the Time in which it is to be made. 


In ancient times, if tlie diſſeiſor had been in long poſſeſſion, 
the diſſeiſee could not have entered upon him: ſo, if the feoffee 
of the diſſeiſor had continued a year and a day in quiet poſſeſſion, 
the diſſeiſee could not have entered upon him; for the difſeiſee's 
neglect of entry for that time formed a preſumption, that either 
he had no right in the lands, or that he relinquiſhed it, eſpecially 
in the caſe of the feoffee of the diſſeiſor, becauſe he came in by 
a legal conveyance and the ſolemnity of livery, which gave no- 
tice to the diſſeiſee, in whom the poſſeſſion was, ſo that he 
might have entered on the feoffee immediately, and recovered the 
poſſeſſion. | | ; 

But the law has been altered in this point; for if a man is 
now diſſeiſed, and the diſſeiſor continues in poſſeſſion for fort 


years without any claim made by the diſſeiſee, yet if the dil- 


ſeiſee at laſt make his claim before the death of the diſſeiſor, it 
ſhall ſecure his entry for a year and a day after ſuch claim made, 
to be computed from the day of the claim incluſive, notwith- 
ſtanding any deſcent caſt in that time; but if he ſuffers the year 
and day after the claim made to elapſe, then a deſcent after will 
bind him; and ſo zoties quoties after a year and a day aſter any 
claim made, a deſcent will conclude his entry. 


ſhall firſt accrue. And by ſtat. 4 Ann. c. 16. F 16., no claim or entry upon any lands, &c- ſhall be 
ſufficient to avoid a fine levied of ſuch lands, or to ſatisfy the ſtatute of limitations, unleſs an action be 
commenced within one year after, and proſecuted with effect.] c 


The 


ſter any 


Co ſhall be 
n action de 


Tube 


5 Deſcent: 
The rules of law concerning continual claim, and the effects Lit. 5 428. 
of it, hold as well in relation to abators and intruders, their Co. Lit- 


donees and feoffees, as in relation to diſſeiſors, their donees and 
feoffces, and for the ſame reaſons. 75 


315 


255 256. 


If the diſſeiſor dies ſeiſed within a year and a day after the diſſciſin, Lit. & 426; 


and before any entty by the dilleiſee, this gives a right of poſ- 
ſeſſion to the heir, becauſe when the difſeiſce yields up the poſ- 
ſeſſion peaceably, the preſumptive right is in the diſſeiſor, and the 
year and day wnich ſhould aid the diſſeiſee in ſuch caſe ſhall be 
taken only from the time of the claim made by him, not from the 
time the title of entry accrued to him; and therefore, it is ad- 
viſeable for the diſſeiſee to make his claim as ſoon after the diſ- 
ſeiſin as he can. | 


. 


Since Littleton wrote, an alteration as to the entry of the diſ- 32 H. 8. 


ſeiſee on the death of the diſſeiſor has been made by 32 H. 8. . 33. Co. 
Lit. 2 38. 


cap. 33. by which it 1s enacted, « That except ſuch diſſeiſor hath 
« been in the peaceable poſſeſſion of ſuch manors, lands, r. 
« whereof he ſhall die ſeiſed, by the ſpace of five years next af- 
« ter ſuch diſſeiſin, &'c, without entry or continual claim, &c. 
« that ſuch dying ſeiſed, c. ſhall not take away the entry of 
% ſuch perſon or perſons, &&c.” | | 


But ſtill after the five years, continual claim muſt be made as Co. Lit. 
at the common law, ſince the ſtatute which is introductive of a 238. . 


new law does not provide for it after the five years. 


It is ſaid that abators and intruders are not within the ſta- On, Lit. 
238. a. 
Plow. 47. A, 


NQueres 


Co. Lit. 23. 
a. 256. a. 


tute, becauſe it is penal, and extends only to a diſſeiſor in ex- 
preſs words, which was the moſt common miſchief, & ad ea que 
Jfrequentius accidunt jura adaptantur, © | : 

The feoffee of a diſſeiſor for the ſame reaſon is held to be out 
of this ſtatute 3, but in reſpect of the diſſeiſor himſelf the ſtatute 
is conſtrued with that latitude which may beft preſerve the an- 
tient right; therefore, though the ſtatute ſpeaks of him that at 
the time of ſuch deſcent had title of entry, or his heirs, yet the 
ſucceſſors of bodies politick, ſo they be confined to a diſſeiſin, are 
within the remedy of this act, for the ſtatute extends clearly to 
the predecefſor's being diffeiſed, and, conſequently, without nam- 
ing the ſucceſſor extends to him, for he is the perſon that at the 
time of ſuch deſcent had title of entry. 

If a man make a leaſe for life, and the leſſee be diſſeiſed, and 
the diſſeiſor die ſeiſed within five years, the leſſee for life may 
enter; but if he die before he enters, it is faid the entry of the 
revertioner is not lawful, becauſe his entry was not lawful upon 
the diſſeiſor at the time of the deſcent, as the ſtatute ſpeaks : but 
if leflee for life had died firſt, and then the diſſeiſor had died 
ſciſcd, he in reverſion had been within the remedy of the ſtatute, 
becauſe he had title of entry at the time of the deſcent, and ſo 
within the expreſs letter of the ſtatute, though he was not the 

meciate diſſeiſee. The ſame law of a remainder, 5 


Co. Lit. 
238. a. 
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Land 
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(a) It lies ETINUE is an action that lies for the recovery of goods and 
_—_. chattels, though the party came to the poſſeſſion of them 
man that . . . 
hath goods Dy (a) lawful means, as by bailment, borrowing, or pledging z and 
either by in this action the plaintiff is to recover the thing in ſpecie, or 
mw ang (5) damages for the detainer. . 

Co. Lit. 286. Roll. Rep. 128. (5) 2 H. 6. 15. Roll. Abr. 575. 


le) For this But as in this action the defendant was allowed to (c) wage his 
ol gs law, (for it was thought but reaſonable that the bailor truſting to 
Laco. the bailee's honeſty and integrity at firſt, ſhould alſo truſt to his 
(4) 10 Co. oath in a court of juſtice, ſince the reſtitution might have been 
_ Ai. ſecret,) and this was (d) found exceeding inconvenient, it being 
Cro. Jac. often experienced that thoſe, who were ſo diſhoneſt as to retain 
the goods of another, would generally purge themſelves on their 
(e) Vids tit. Oaths, the action of (e) trover and converſion was ſubſtituted in 
Trover and the place thereof, which being the action uſually made uſe of at 


Converfiozw this day in thoſe caſes, I ſhall but briefly conſider, 


(A) By and againſt whom Detinue lies. 
(B) For what Things it may be brought. 


(A) By and againſt whom Detinue lies. 


Roll. Abr. IF a bailee deliver the goods to another, he ſhall have an aQion 
607. of detinue againſt him, (J) becauſe he hath hig poſſeſſion, and 
) A man „ . ® 5 
A hatha undertakes for the cuſtody, and the original bailor may have his 


ſpecial and action againſt either of them, becauſe in him is the property, 


mited fro which both are bound to anſwer to him. 


perty, as a ä 
carrier that hath goods delivered, or a ſheriff by ßeri facias, ſhall have this action againſt a ſtranger that 
takes away the goods, becauſe they are anſwerable in damages to the abſolute owner. 2 Bulkt. 311. 
Sid. 438. Mod. 30. 2 Sand. 47. 2 Keb. 588. Yelv. 44. Cro. Jac. 73. Dyer, 98, 99. Lev. 282. 


Vent. 52. Danv. Abr. 20. pl. 4, 5+ 


Sid. 438. If A. takes the goods of C., and B. takes them from A., C. ſhall 
have his action againſt A. or B. at his election, becauſe boch 
damnified C. in their taking. | if 


If a man detains the goods of a feme covert which came to his id. 172. 
hands before marriage, the hufband can (a) only bring detinue, — 641. 
beauſe the law transfers the property to the huſband, but both Sw. 4 
ſhall join in rover, becauſe the wrong was originally commenced Yelv. 16g. 
at the time when the wife was ſole ; and if ſuch injury be pu- 9 
; . . 3 ome 
niſhed, the wife herſelf, who received this injury, muſt be party to a feme 
to the action, and the wife's demand is ſufficient to prove a con- covert be- 
verſion in the defendant, ſince one of the parties to the action is — — 
denied the goods; but if the poſſeſſion be laid in both it is ill, be- nus lies 


nue lies 
md cauſe if both were poſſeſſed, the law will transfer in point of EY 
em ownerſhip the whole intereſt to the huſband. 3 8 g —_ _ 
and and converſon lies againſt both, becauſe both were concerned in the treſpaſs. Roll, Abr. 607. 3 but for 
ox this vide title Trower and Converſion. x4 


If A. delivers goods to B. to be delivered over to C. „either A. 9 H. 6. 58. 
or C. may have detinue againſt B.; for not delivering them over, ®: 60. 


b Amir oY | Roll, 
according to the undertaking, is an injury done each of them. 6006. "I 


(B) For what Things it may be brought. 


money, unleſs in a box or bag, nor for corn out of a ſack, be- 8, Fe 2 
cauſe theſe things have no mark whereby they may be known in Cro, Eliz. 


. : l | in Cro. Eliz. 
order to be re- delivered to the plaintiff, 457. 


. A X Moor 394. 
N. Dyer, 22. 2 Bulſt. 308. Roll. Rep. 59, 60. Lit. Rep. 25. Noy, 14, , 2, & wide title — 
and Converſion, that trover will he for money out of a cheſt or purſes + FO FRM 


It ſeems, however, clear, that if a man (e) lends a ſum of mo- 18 H. 6. 
ney to another, detinue does not lie for it, but he muſt bring 22: *: 


Roll, Abt. 
debt on the contract, or aſſumpſit. 3 25 
e) Where, if a wife loſes money at play, the huſband may maintain trover for it. Title Trover and 


Cnverfion, 

So, where a man comes to buy goods, and they agree upon a oro. Eliz. 
price, and a day for the payment, and the buyer takes them away, 867. 
detinue does not lie, but an aſſumgſit for the money, becauſe the 
property was changed by a lawful bargain, and by that bargain 
the buyer was to convert the goods before the money was due; 
but if a man comes to. buy goods, and they agree on a price for 
reſent money, and the buyer takes the goods away without pay- 
ment, detinue lies, becauſe the property is not altered; and, there- 
fore, the taking away the goods without payment of the mo- 


that ney is an injurious taking, for which the action lies: but if a 
_ zu. man ſell goods on payment of money on a day to come, and the 
Lev. 282. 


money be paid, and the goods not delivered, detinue lies, becauſe 
the property is in the buyer. e 
etinue lies for writings in a box, or for writings themſelves Co. Lit. 286. 
though not in a box, and though the date be not mentioned, or f. ; Oui 
delivery of the writings, as a deed ; and it lies for a huſband” 6. 
ad wife, for a deed by which an annuity is granted to the wifes 


for 


Detinue, „ | 


Ir has been (5) holden formerly, that detinue will not lie for (5) 7H. . | 
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318 Detinue. 


(a) In deu- for every man that has a property in deeds may bring his action 
nus of char- for the (a) detaining of them. | 

ters, if the 5 | 
iſſue be upon the detinue, and it be found that the defendant hath burnt the charters, the Judgment 
Mall not be to recover the charters, for it appears he cannot have them; but he ſhall recover the value 
of the land in damages, 17 E. 3. 45+ b. Roll. Abr. 607. | | 


Cro. Jac. Detinue lies not for a houſe, and therefore where the plaintiff 
| e, had declared de una domo vocat. a bee-houſe, upon a writ of error 


Coupledike. the judgment for this default was reverſed. 
Salk. 223. By the act of navigation 12 Car. 2. cap. 18. certain goods are 
1 prohibited to be imported here, under pain of forfeiting them, 
8 adjudged, one part to the king, another to him or them that will inform, 
5 Mod. 193. ſeize, or ſue for the ſame: it was adjudged, that, in this caſe, 
the ſubject may bring detinue for ſuch, goods, as the lord may 
have replevin for the goods of his villein diſtrained, for the bring- 
ing of the action veſts a property in the plaintiff, b 
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For the learning upon this head, ſee title Willt-and Tofaments. 
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1 | 

1 Dilcontinuante. 

il For diſcon- Iſcontinuance of an eſtate in lands, fignifies (a) ſuch an ali- 
* — enation of the poſſeſſion, whereby he, who has a right to 
Ws: 3 . . . . * 3 yt 
WW + tho inheritance, cannot (5) enter, but is driven to his action. 
; 11 Proceſs and Error. — Co. Lit. 32 5. and note (1), ibid. 13th edition. (a) To every diſcontinuance it 19 

1 neceſſary there ſhould be a deveſting or diſplacing of the eſtate, and turning the ſame to a right; for 1 
. it be not turned to a right, they that have the eſtate cannot be driven to an action. Co. Lit. 327. b. 
1 and 332. ſame rule. (6) But he, who claims by title paramount above the diſcontinuance, may enter. 
1 Co. Lit, 327. g 8 | 

1 1 5 * . . ” bo , 
| mY It began in the cafe of huſbands” alienations of their wives 

b | land. By the civil law, the father gave the dor, which was w 

po eſtate of the wife given on the marriage; and if it conſiſted 4 

1 matter moveable, the huſband had the poſſeſſion, but was a 

1 to reſtitution at his death; and even an action was allowed to ! 


. | wife, in caſe the huſband fell to decay, to recover during his wo 


Oiſcontinuance, 


It it conſiſted of things immoveable, the huſband could not alien 


without the conſent of his wife, by the Julian law. And by Juſ- 


_ tinian's reformation, he could not alien, though with her conſent. 


Conflante matrimonio rei dotalis daminium civile penes maritum eſt, 
naturale penes uUxXOrem. Dig. 2 3. tit. 2. De jure dotium. Ibid, 
tit. 5. De fundo dotali.] h wat 


Under this Head we ſhall conſider, 
(A) Of Diſcontinuances made by Eccleſiaſtical 
Perſons. | 
(B) Made by Tenants in Tail. | 
(C) By Huſbands ſeifed in Right of their Wives. 


D) Of Diſcontinuances by Women of Lands of the 
Gift of their Huſband, or his Anceſtor. 


(E) What Eſtate or Intereſt may be diſcontinued. 


(F) By what Act or Conveyance a Diſcontinuance 
may be made, and the Effect thereof. 


* 


319 


(A) Of Diſcontinuances made by Eccleſiaſtical 


Perſons. 


* ancient days, abbots and prelates were ſuppoſed to be mar- 

ried to the church; and as huſbands and repreſentatives of the 
church, were allowed to have a fee in right of the church, that 
they might maintain actions, and hold courts within their manors 
and precincts; therefore at common law, a biſhop, abbot, or any 
other perſon, ſeiſed in fee in right of his houſe or church, might 
have diſcontinued, and thereby put his ſucceſſor to his action to 
recover the right of poſſeſſion, x 

But as the right of property was in the church, the biſhop 
could not alien without the conſent of the chapter, who repre- 
ſented the clergy of the dioceſe; nor could the abbot alien with- 
out the conſent of his houſe. EEE 

And at this day, by the 1 Eliz. c. 19. & 13 Eliz. c. 10. and 
1 fac. c. 3. neither a biſhop, dean, maſter of an hoſpital, &c. can 


diſcontinue any of their poſſeſſions, or bar their ſucceſſors of their 
riglit of entry. 


Co. Lit. 
325. b. 
Comb. In- 
cumb. 484. 
1042. 


Co. Lit. 32 f. 


Co. Lit. 32 5. 
b. 342. 
Roll. Abr. 


633. 


As to parſons, vicars, prebendaries, and others who are pre- Co. Lit. 


ſentative, they were conſidered only as having a qualified right, 
and their eſtate by the common law only an eſtate for life, the 
ee being in abeyance; and therefore could not diſcontinue, or do 
any other act to the prejudice of their ſucceſſors, though they 
could alien with the conſent of the patron and ordinary *. 


341. a. 
Dyer, 239. 
pl. 41. 
Hetl. 88. 

* By 13 EL 


C. 20.3 


charges 
made upon benefices with cure are declared void. 
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229 D.ittontinuante. 


2 Roll. If a biſhop leaſes parcel of the demeſnes of a manor for life, 


. not warranted by the ſtatute of 1 Eliz. c. 19. and after leaſes the 


wide under manor to another for life; the parcel ſo leaſed ſhall paſs with at- 
head of tornment of the firſt leſſee; for the ſaid leaſe did not make any 


Leaſes and q 1 i 
Le je wo diſcontinuance, but the reverſion thereof continued parcel of the 


Years, manor. 
Leaſes made by Eccleſiaſtical Perſons. 


(B) Of Diſcontinuances made by Tenants in Tail, 
IP EET a 
Lit. $598, FF tenant in tail makes a 2 in fee; this is a diſcontinu- 


952 — ance, for he has the right of poſſeſſion inheritable in him; for 


of the iſſue although the ſtatute de donis preſerves the right of the inheritance 
is taken to the iſſue; yet it does not preſerve the right of poſſeſſion, and 


away, **- (a) therefore the iſſue is put to his action. 
feoffment had akciently a warranty annexed unto it, which defended ſuch right of poſſeſſion ; and when 
a man had a warranty to cover his poſſeſſion, it was not fit he ſhould be put out of poſſeſſion by any 
act in pais, without bringing in his warrantor by voucher ; and therefore the entry was diſallowed in ſuch 
caſes, that a man might not be obliged to the expence of getting his judgment in the wrirs of war- 
rantia chariæ. Co. Lit. 327. 


13 H. 7. So, if tenant in tail, remainder to his right heirs, makes a 
— feoffment in fee; this is a diſcontinuance. 


- 633+ Cro. Car. 387. 405, 406. Jon. 358. Hut. 126. S. C. and S. P. admitted. 


Lit. § 598, If tenant in tail be diſſeiſed, and releaſe to the diſſeiſor all his 
e229; gp rights; this works no diſcontinuance z for a releaſe being a con- 
| But 9. after veyance in ſecret cannot paſs the poſſeſſion 3 and therefore a con- 


ſuch releaſe, veyance, that cannot pals the poſſeſſion, cannot paſs the right of 


what eſtate 
or intereft poſſeſſion. . | 


the diſſeiſor has; and Saund. 261. 


Lit. $60x. But if tenant in tail being diſſeiſed releaſes all his right to the 
> 83. diſſeiſor, and binds himſelf and his heirs to warranty, and dies; 
(5) So that and the warranty deſcends (5) upon the iſſue in tail, this is a dif- 
It is not the Continuance, (c) by reaſon of the warranty. 

warranty : 

only that makes the diſcontinuance, but the warranty and deſcent upon him that hath right to the lands. 
Co. Lit. 228. a. (c) Vis. Thar if aſſets deſcend, he to whom the releaſe is made may plead the ſame, 
and bar the demandant. Co. Lit. 328. a. b. : | 


Co. Lit. If tenant in tail leaſes for years, and after levies a fine, this is 
337%. a diſcontinuance, for fine is a feoffment upon (d) record, and the 
2 Roll. Freehold paſſes. | 


Rep. 484: (d) But if tenant in tail levies a fine ſur conuzance de droit tantum, this is not any yr 
nuance till txecution 3 for if he dies before execution, the tenant may enter. 36 Aſſ. 8. Koll. 


672. S. C. So, if a fine be levied to tenant in tail, and he grant, and render the land to the 


. » . . . . . . . . 2 n 
conuzor and his heirs, and die before execution, this is no diſcontinuance z otherwiſe, if executes 


the life of tenant in tail. Co. Lit, 333. b. 


co. Lit. 332. But if tenant in tail leaſes for his own life, and after leyies 3 
fines this is no diſcontinuance, becauſe the reverſion expect. 
ant upon an eſtate of freehold, which lies only in grant, Palle 
thereby. | it 


euted in the life of tenant in tail, becauſe all is but one eſtate, and 


Diſcontinuance, 1 


If tenant in tail leaſes for the life of the leſſee, by this the tail Lit. 8 60 · 
and reverſion thereupon is diſcontinued ; and if the tenant in tail (% S9» if 


by deed grants his reverſion in fee to another, and the tenant for NT, 


life attorns; and (a) after the tenant for life dies, () living the te- ders to the 


nant in tail, &c, (c) this is a diſcontinuance in fee. e 
recovers in waſte, and enters for the forfeiture, &c, Co. Lit. 333. b. Lit. 621. 629. Jon. 210. 


Latch. 65. (6) If tenant in tail leaſes for the life of the leſſee, and after levies a fine with warranty; 
though this is not any diſcontinuance, fo as to take away the entry of him in reverſion after the death of 
the tenant for life, unleſs executed in the conuſee by the death of tenant for life in the life of tenant 
in tall; yet the grantee hath an abſolute fee, to which the warranty being annexed, and deſcending upon 
the ieverfioner, Will be a bar. Jon. 2 10. adjudged. - Cro. Car, 156. adjudged. For by the eſtate ſot 
life the tail was diſcontinued, and a new fee gained; which reverſion in fee being granted with war» 
ranty, the warranty was annexed to the fee, and bound thoſe that had right. Jide Latch. 64. 72. 
Salk, 245. Lutw. 770. 782. (c) Where the reverſion is executed in the life of tenant in tail, it ig 
equivalent in judgment of law to a feoffment, for the eſtate for life paſſed by livery. Co. Lit. 333. be 


If tenant in tail leaſes for (d) life, the remainder in fee, this Co. Lit. 
6 7 N 3 — 2 F an IJ Js b. 0 
is an abſolute diſcontinuance, though the remainder is not exe 580, if ho 
a leaſes far , 
paſſeth by one livery. | years, the 
remainder in fee, and makes livery ef ſciſin accordingly, Lit. 5 631, 


But if tenant in tail leaſes for three lives, according to 32 H. 8. Co. Lit. 
c. 28, this is no diſcontinuance of the eſtate-tail, or of the (e) re- 333: 


p * . . . . B t f this 
verſion, (/) becauſe it is authoriſed by ad bf parliament, where- 1 of 
in every man's conſent is involved, | Leaſes. 

| (e) But if 


tenant in tall levies a fine, and after dies without iſſue, the donor is put to his formedon. 4 Leon. 191. 
Co. 96. Cro. Jac. 696. Sid. 83. (FJ) Dyer, 57. pl. 1. Owen, 28. 2 Leon. 46. 


If tenant in tail leaſes for life, and aſter diſſeiſes leſſee for life, co. Lit. 
and makes a feoffment in fee, and the leſſee dies, and then tenant 333: b. 


k eee 8 Where 

in tail dies, though the fee was executed, yet, becauſe it was not „ 

executed by (g) lawful means, it is no diſcontinuance. an infant 
above the 


we of 1 5 may make a feoffment, and being tenant in tail, he makes a feoffment; it is no diſcontinu- 
ance, becauſe the cuſtom will not enable one to do a tort. Cro. Jac. 80, 


If there be tenant for life, remainder in tail, remainder in tail, Co, 76. a. 
&c. and tenant for life, and he in the firſt remainder in tail leyy Co, Lit. 30a. 


CER : | b. Cro. Eli 
(>) a fine, this is no diſcontinuance of either of the remainders, Ban ſho 


becauſe each of them paſſed only what he lawfully might, 32 634. 
c | | wen, 1: 
rice 2 Lev, 254. 2 Jon. 58. (5) So, if they made a feoffment. Co. 76. Cro, Elia. 135. Leon. —— 
But O. and vide Dyer, 224. And. 286. Cro. Elis. 36. 6 Co. 1 f. and Sid. 8 ., where this opiniga 

denied; becauſe a feoffment differs in its nature from a fine. — If ſuch feuſfment be made by paxaly 
wil de the ſurrender of tenant for liſe, and the feoffment of him in remainder, ut res magis walegaty 
ad, conſequently, a diſcontinuance.” Co. 5. Put a naked conſent of the tenant for lite will nog 
cant to a ſurrender, fo as to make it a diſcontinuange. Carth. 120. 


If tenant in tail enfeoff the donor, this is not any diſcontinu- Lit. & 65. 
ance, becauſe the donor hath the (i) immediate eſtate, and it £9: 40. 
8 25 a ſurrender; it paſſes no more than it lawfully may ( Bot if 
Pa Is , there be de, 
the . 2 5 2 ; - | nant in tail, 
6, manger in tail; and the tenant in tall enſe>F him in reverſion in ſee, this is a diſcontingange, 


Dive 7 „ Co, Lite 335. S. P. becauſe there is à meſge ebate. Celle. g. a. S. P. pur Frawick con. 
Jer 10. pl. 32. | 35 
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322 Diſtontinuante. 

Co. Lit, If che donee enfeolf the donor and a n (a) * is a dl. 
Ne Condi continuante of the whole land. 

tionally, viz. if the ſtranger ſurvive. Dyer. 12. pl. 53. Cro. Car. 406. 

Lev. 36. If a man covenants to ſtand feiſed to the uſe of bimſelf for life 
— 1m remainder to his wife for life ; the remainder to the heirs male 
tridge. which he ſhall beget on the body of his wife, remainder to his 
Raym, 36. eldeſt ſon by a former wife, &c. and after the huſband and wife 
811 8 levy a fine with warranty, and die without iſſue; this is no diſ- 
8. C. . continuance of: the remainder, beeauſe the eſtate-tail was not exe- 
Judged. cuted, by reaſofi of the intervening eſtate limited to the wife, 

| . Which eſtate is not drowned, but remains diſtinct. 


iĩf the eftate-tail had been executed, this fine had been a diſcontinuance of the remainder in tail, and fs 


the warranty deſcending upon him in remainder, would have barred. 


. 8637. 


If a man has the right of poſſeſſion, and is not poſſeſſed by 
641. 


virtue of the entail, he cannot diſcontinue otherwiſe than by 
S. P. pal. (6) warranty. 
letter (E). (6) As if tenant in tail is diſſeiſſed, and dies, aud the iſſue in tail releaſes to the diſſeiſor with 


warranty, though the iſſue was never ſeiſed by force of the entail, yet it hath the effect of a diſcontinu- 
ance * reaſon of the wartanty. Co. Lit. 339. Dyer 55. Moor 256. 


Lit. & 658. As, if there be grandfather, ſather, and ſon, and the grand- 
ag Abr. father be ſeiſed in tail, and the father dificife the grandfather, and 
Raym. 37. make a feoffment in hae, and die, this works no diſcontinuance, 
becauſe the father was not poſſeſſed of the eritail, but of a fee- 
ſimple by difleibn, which was ſubject to the entry of the tenant 
in tail; and, conſequently, the alienee is ſubject to the entry of 
the iſſue in all, inaſmuch as the father, who made the alienation, 
had only the naked poſſeſſion by diſſeiſin, and not the right of poi- 
ſeſſion by virtue of the entail. 
25 638. So, if tenant in tail leaſe to one for life, and hs iſſue and die, 
60 and the reverſion deſcend to the iſſue, and the iſſue (e) grant the 
though the reverſion to another in fee, and the tenant for life attorn, and die, 
grant had 
been with and the grantee enter, and be ſeiſed in fee in the life of the iſſue, 
warran'y- and the iſſue in tail have iſſue a ſon, and die, this is no diſcon- 
— pe tinuance; but the ſon may enter, &'c. for that his father had 
wide Jon. never any thing in him by force of the entail. 
210, Cro. Car. 156. Latch. 62. | 
Roll. Abr. So, if there be tenant for liſe, the remainder in tail, and he | 
634 & vide in remainder enter upon the leflee, and diſſeiſe him, and make 3 i 
oy 13 feoffment over, this is not any diſcontinuance, becauſe he was 
Rep. 
488. never ſeiſed by force of the entail. 
Moor, 747. Styl. 158. Bulſt. 102. * 4 
Rol. Abr. But if there be leſſee for years, the remaindet in tail to 7. 5. | 
£34. ie ne and (d) F. S. enter upon the leſſee, and make a leaſe for life, of P 
{ ) So, if he ſeiſ Or 
deed rar ! in fee, (e) this is a diſcontinuance, for he was ſe 1 
of wel by force of the entail at the time of the feoffment. | 
ment wit 


2 letter of attorney to F. N., to make livery, and he enter and outt the leſſee, c. Moor 91. pl. 220 
Dyer 363. pl. 22. (e) Though the leſſee re-enter, Moor 281. pl. 6. | 
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fc) Of Diſcontinuances by Huſbands ſeiſed in 
Right of their Wives. 


ANY alienation made by the huſband of the wife's land, whe- 
ther by feoffment, or fine, was a diſcontinuance, and after 
his death, ſhe was put to her cui in vita to reinſtate herſelf. 

But now by the 32 H. 8. cap. 28. * No fine, feoffment, or 
« other. act, made, (a) ſuffered, or done by the Wbſband (5) only, 
of any manors, &c. being (c) the (d) inheritance or freehold 
of his wife, during the coverture, ſhall make a diſcontinuance 
thereof, or ſhall be prejudicial to the (e) wife or her ( f) heirs, 
or to ſuch as (g) ſhall have right, title, or intereſt to the ſame by 
the death of ſuch wife; but that the (Y) wife or her heirs, and 
(:) ſuch other to whom ſuch right ſhall appertain after her 
death, may enter into ſuch manors, &c. according to their 
« rights and titles therein; any fine, feoffment, or other act of 
« the huſband notwithſtanding ; fines levied by the huſband and 

« wife (whereunto the wife is party and privy) only excepted.” 


323 


2 Inſt. 681. 


(a) The 
huſband 
cauſes a 
præcipe to 
be brought 
againſt him 


and his wife 


upon a 
feigned 
title, and 
ſuffers a re- 


covery with. 


out any 

voucher, 
and ex2cu-. 
tion to be 


Fad againſt him and his wife, this is an act within the ſtatute, ſuffered by the huſband. Co. Lit. 426. 


(% Though a feoffment be made by the huſband and wife, for this in ſubſtance is the act of + 
(c) Where during the coverture lands are given to the 


the huſband only, Co. Lit. 326. a. 


buſband and wife, and the heirs of their two bodies, this is the inheritance of the wife within 


the act; fo that if the huſhand makes a feoffment, and dies, ſhe or her iſſue may enter. 
2 Inſt. 681, Cro. Car. 477. Co. Lit. 326. 2 Inſt. 681. 8 Co. 72. 


Brown. 131. 
if the huſband levies a fine with proclamations, the iſſue is barred, though the wiſe is helped by 


9 Co. 139. 


this ſtatute. Keilw. 205. 213. Dyer, 351. pl. 24. And. 39. 8 Co. 72.— But if the huſband 
is tenant in tail, remainder to the wife in tail, and the huiband makes a feoffment in fee, if the 
tztband die without iſſue the wife may enter. Co. Lit. 326. a. 8 Co. 72. But there ſaid, if he 
liters a recovery, ſhe-is barred. (d) This extends not to the wife's copy hold of inheritance. Moor, 596. 


But though the ſtatute does not extend to it, yet the huſband cannot at common law diſcontinue 
the wife's copyhold. 4 Co. 23. Cro. Jac. 105. Poph. 138. Moor, 596. Roll. Abr. 632. 


(e) If 


atter a teoffment made by the huſband they are divorced cauſa pracontraftus, ſhe may enter within this 
27, and is not driven to her cui ante divortium, as at common law; though by the ſtatute the entry is 
given tothe wife, and now upon the matter the was never his lawful wife; yet at the time of the aliena- 
non the was his wife de fats z and where the huſband dies, the is not his wife at the time of the entry, 
Co. Lit. 326. a. 8 Co. 73. a. She may enter though her huſband is living, but vide Moor, 58. 
Fl. 164. ) But her heirs by the common law could have no remedy, nor by this act can enter during 


the life of the huſband, Co. Lit. 326. 8 Co. 72, 73. 


(g). But if the wife before entry dies without 


heirs, the lord by eſcheat ſhall not enter; for though an entry is given by the act, yet the feoffee, &c. is 


in by title as before. Hob. 243. 261. 


(%) But if the huſband makes a feoffment, and dies, and the 


wife before entry levies a fine, this tv ſtrengthens and fortifies the diſcontinuance, that ſhe or thoſe in 
remainder can never enter; and though, by the ſtatute it is enacted, that the feoffment of the baron ſhall 
not be a diſcontinuance, but the wife may enter, yet it is a diſcontinuance till entry. 2 Roll. Rep. 317. 
Cio. Car. 320. and vide Roll. Abt. 632. (i) By theſe words the entry of him in reverſion or remainder 


is preſerved, Co. Lit. 326. Hob. 261. 


Although the words of this act are very general, and ſeem to Co.Lit.326. 


give the wife and her iſſue an entry, to avoid any fine levied b 2 3 
the huſband of her lands, yet if the huſband levies a fine with Plow. 354. 
proclamations, and five years paſs after his death, without any entry 8 Co. 72. 
or claim by the wife, her entry is not only taken away, but her right * Toft. Ek. 


. . k Co. 140» 
8 for ever extinguiſhed ; becapſe the ſtatute was intended to pro- OY wo 


vide only againſt the diſcontinuancę, which was a grievance par- 
ular to feme coverts, but not to invalidate fines duly levied, ac- 
cording to 4 H. 7. c. 24. as to femes covert; becauſe they by that 

ute have a remedy in common with others, which is by entry 
| | | 2 | Or 


Put 


Co, Lit. 326. 
. 8Co.71 b. 
(a) If lands 
ate given to 
baron and 

feme, and 

tc heirs of 
the body ut 


Diſcontinuance. | 
or claim to avoid the fine; whereas before the ſtatute of 32 H. 8, 
c. 28. it was not in their power to prevent the diſcontinuance 
and therefore the ſtatute relieves them in that particular. Beſides, 
though the words of the act be general, that ſuch fine ſhall not 
be prejudicial to the wife of her heirs, yet the following words, 
viz. but that ſhe may lawfully enter according to her right and title 
therein, are explanatory, and allow her an entry only in caſes 
where the had a right before the ſtatute, and it is plain that by 


4 H. 7. c. 24. ſhe had no right after the five years were lapſed 


from the death of the huſband. | 
If huſband and wife are tenants in (a) ſpecial tail, and the huſ- 
band aliens in fee, this is a diſcontinuance, for though the words 
of the ſtatute are, of any lands being the freehold and inberitance of 
the wife ; yet as this joint eſtate may without any impropriety be 
called the inheritance of the wife, the miſchief being equal, it 
ſhall be intended to be provided againſt. 8 


the baron, and the baron makes a feotiment in fee, this is a diſcontinuance; for the baron is ſeiſed by 
force cf the entail, Cro. Car. 320. Jon. 324. 3 Co. 5. Roll. Abr. 632, 633. 2 Roll. Rep. 311. 


2 Inſt, 691. 


Dan. Abr. 
579. 


3) 85, if 


If a huſband levies a fine of the wife's lands to the king, ſhe 


may after the death of her huſband enter upon the king; for 
though the ſtatute does not expreſsly name the king, yet being 
made to prevent an injury and wrong, he ſhall be bound by it, the 
rather becauſe it is his moſt immediate concern to relieve his ſub- 


jects from any grievance or wrong. 


(D) Of Diſcontinuances by Women of Lands of 
the Gift of their Huſband, or his Anceſtor. 


1 8 ITE learning hereof depends upon the ſtatute 11 H. 7. c. 20. 
which provides againtt diſcontinuances and diſheriſons by the 
wiſe, to the prejudice of the heir of the huſband, and ſeems to 
be well explained by the following notes and obſervations of Mr, 
Danvers. 5 85 5 1 
By 11 H. 7. c. 20. © If any woman having an (5) eſtate in 
« dower, or for liſe, or (c) tail jointly. with her huſband, or only 


"a4 womans 

tavins only F . 
tir © to herſelf, or to her uſe in any manors, (d) Sc. of the (e) in- 
dawer, en- © heritatice or (7) purchaſe of the huſband, or (g) given to the 
ters before hutband and wife in tail, or for life, by any anceſtor of the 
Nie 18 en- ; fy uct 3 d 

do ved, an! © hufband, or other perſon ſeiſed to the uſe of the huſband, or 


levies a fine. ( 
2 L. e n. 363. CC 
3 Le. 78. 
cired by 
Rhodes ta 6 
have been cc 
a.izudged. 
(c) But this 
extends not CC 
to ellates in ( 
ſe! Dyer 
248. pl. 78. 
4 Co. 3. 40 


cc 


his anceitor, and being ſole, or with (+) other after taken huf- 
band (7) diſcontinue, () alien, releaſe, or confirm with (J) 
warranty, or by covin ſuffer (n) any recovery againſt them; all 
fuch recoveries, diſcontinuances, Oc. ſhall be (2) void, and (e 
every () perſon to whom the intereſt, c. after death of the 
woman, in manors, &c. ſhould belong, may enter, Cc. as if no 
diſcontinuance, &c. had been; and if ſuch huſband and wife 
make ſuch diſcontinuance, the (g) perfon to whom the manors, 
Sc. ſhould belong after the death of the woman, may enter an 

hold, according to ſuck title as he ſhould have had, 


if the wo- 
« man 


2822 1 


in tail 
Cro, ] 
ule of 
for her 
wife di 
jet it 
of Kirk, 
er wit 
P hilpot 
thereby 
Purpoſe, 
Judged, 
Tade by 
Where ; 
Ice, or 
and conf 
for three 
eorge 1 
vouchee. 
Whom the 
hath di 


Dilcontinuante. 32 5 
ct man had been dead, and no diſcontinuance, &c. as againſt the Moor 716. 
« huſband during his life; provided the woman after the death of ad k 23 8 
« her huſband may re- enter, &c. but if ſole when the diſcontinu- 8 
« ance, &c. ſhe ſhall be barred for ever, and the perſon, to whom 324 a6judg- 
« the intereſt belongs, may enter, &c. Provided the act ſhall - 4 5 
not extend to any recovery or diſcontinuance, to be had (+) collateral 

with the (s) heir next inheritable, nor where he, that next heir. (4) Ex- 


« after the death of the woman ſhould have an eſtate of inherit- nd vor to 


2 5 copy holds. 
« ance, ſhall be aſſenting to the ſaid recovery, where the aſſent 2 Sid. ax. 
« js of record or enrolled.” : | 73. adjudg- 
ed. [Putit 


does to a uſe or an equity of redemptian, for uſes are here expreſely mentioned, and a truſt is now, what 
a uſe was then. 2 Vern. 489. 1 Ab. Eq. _— (e) If one ſeiſed in the right of his wife levies a fine, 
and the conuſee grants and renders the land to the huſband and wife in ſpecial tail, the remainder to the 
heirs of the wife, and they have iſſue, and the huſband dies, and the wife takes another huſband, and 
they lev) a fine, this is directly within the words, but out of the meaning of the act, becauſe the eſtate of 
the land moved from the wife. Co, Lit. 366. a. Eaſton and Stud. Plow. 4 59. adjudged. Keiiw. 214. 
adjudged, N. Bendl. 240. pl. 266. and with this agrees Cro. El'z. 524. Moor 715. pl. 1000. Nay 
Cio. Eliz. 2. it is ſaid to have been adjudged, if baron and feme levy a fine of ſuch land, and the conuſee 
grants a rent to them jn tail, it is out of the act, for the rent is in neu of the land. -——So, if the an- 
ceſtor of the baron makes a feoffment in fee, upon condition that the feoflee ſhall give it to the baron and 
teme in tail, Sc., this is within the meaning of the act, though out of the words, for they are in by the 
feoffment, and not by the anceſtor of the baron. Moor 93. pl. 231. Per Piowden ſaid to have been 
fo adjudged, Linch and Spencer, Cro. Eliz. 514. 2 And..q44. Moor 455. 3 Co 50. It is 
within the act, though the gift by the huſband or his anceſtors, by which the feme takes, was made as 
well in conſideration of money paid by the feme, or her father, as of the marriage. Dyer 146. a. b. 
Keilw. 208. Moor 93. pl. 231. Cro. Jac. 47 Otherwiſe, if the lands had moved from the 
anceſtor of the feme, as, if ſetuled by the father of the feme in confideration of the marriage, and of 
money paid by the baron for the lands moving from her father, it ſhall be intended that her advance- 
ment was the principal cauſe of the gift, and not the money. Kynaſto 1 and Lloyd, Cro. Jac. 624. d- 
;udged. Jon. 13. adjudged. Palm. 213. 218. adjudged, Copland and Pyot. Cro. Car. 244. adjudged, 
Jon. 2 54. adjudged, and wide Moor 93. pl. 231. 2 And. 45+ But where conveyed by a ſtranges 
in conſideration of the wife's fortune paid by her father to the vendor, and other money paid by the 
baron; this is the purchaſe of the huſband within the act. Moor 250. pl. 398. If A. in conſi- 
deration of good ſervice done by B., conveys lands to B. his man, and C. his couſin, and the heirs of 
their bodies, Se. This is not within the act, not being made by the baron or his aaceſtor, and being 
in confideration of ſervice done, it is not ſuch a purchaſe as the act intends. Ward and Warthew, Cro. 
Jac. 173. adjudged ; and though C. was named couſin by the deed, it was ſaid that was not material, be- 
cauſe it did not appear to be any part of the conſideration 3 but however being f.und in fact that ſhe 
was his coufin, and that a marriage was intended; it was ſaid it ſhould be preſumes the marriage was as 
well the cauſe of the gift as the ſervice. Noy, 122. adjudged. Yelv. 101. adjudges Moor 683. pls 
943. adjudged, (7) Baron and feme being joint copyholders in fee, the baron/puchaſes the freehold 
thereof to him and his wife, and the heirs of their bodies, they have ifſue, the baron dies, and the feme 
enters and ſuffers a recovery, &c., this is a forfeiture within the act, for the copyhold by the acceptance 
of the new eſtate, was extint, Cro. Eliz. 24. agreed per cur. (g) If a man deviles lands to his wife 
in tail, this is within the words, but not within the meaning of the at, Foſter and Pitfal, Leon. 261». 
Cro, Fliz. 2. [Hughes v. Clubb, Com. Rep. 369. S. P.] (5) A man ſeized in fee levied a fine to the 
ule of himſelf for life, and after to the uſe of his wife, and the heirs male of her body, by him begptten, 
for her jointute; and after he and his wite levied a fine, and ſuffered a recovery, and the huſband and 
vife died; and it was held, the iffue upon this act might enter, for though it was not within the words, 
yet it was within the remedy intended to prevent the diſheriſon of heirs. Co. Lit. 365. But in the cafe 
of Kirkman and Thompſon, Cro. Jac. 474+ this point is adjudged con. and that ſuch alienation was nei- 
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ther within the words nor intention of the act, which ſeems cleaily to be law, (i) Yide Jones and Me A : 


Philpot, Lev. 49. Sid. 63. (4) If ſuch feme tenañt In tall accepts a fine ſur convzaxce de droit, and 
thereby renders the land for 1000 years, &c. this is an alienation within the aR, ciſz it would be to little 
purpoſe, 3 Co. 51. ſaid to bave been ſo reſolved. Moor 250. pl. 398. adjudged. + 2 Leon. 168. ad- 
Judged. 3 Leon. 78. adjudged, & vide Cro. Elia. 514. 2 And. 58. Diverſity where ſuch leaſe 
made by fine, where by deed only. Cro. Jac. 629. Bridg. 28. 1 Jon. bo. & wide 2 Roll, Rep. 490. 
Where it is ſaid by two judges, that though ſuch leaſe be made by fine, yet it not being any diſcontinu- 
ce, or prejudicial to the iſſue, he cannot enter till after her death. (J) This relates only to releaſes 
and Confirmation, which are no diſcontinuance without, ſo that a leaſe by ſuch ſeme tenant in tail made 
for three lives without warranty, if not purſuant to 32 f. 8. c. 28. is a forfeiture within the act. Sic 
eorge Brown's caſe, 3 Co. 50. b. Cro. Eliz. 514. (m) Extends to ſuch, where ſhe comes in only as 

vouchee. Moor 716, pl. 1000. (n) Yet it continues as to the parties, and all others, except him to 
whom the intereſt, &c., by whole entry it is to be avoided. 3 Co. 59. b. 60. Hob. 166. (e) Unletz 
de hath ci ſabled hingelf by lerying a fine, ſuffering a recovery, &c, Ward and Walthce, Cro. Jac. 175. 
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326 Dilcontinuance. : 
adjudged. Velv. 101. adjudged. Noy, 122. adjudged, And where he hath concluded bizaſeW 
by ſuffering a recovery, &c., his iſſue whom he had power to bar ſhall not enter. Lincoln College, 3 Co, ©", 
61. 2 And. 31. But if after ſuch feme tenant in tail ſuffers a recovery, the iſſue in tail releaſes ta 
the reeoveror, yet the iſſue of that iſſue is not barred thereby. 3 Co. 59. cited from Doctor and Student, 
and 3 Co. 61. agreed to be law.—But, if the iſſue in ſpecial tail, the remaindec being to him in fee, 
levies a fine with proclamations, (though not found,) and after his mother {being tenant in tail within 
this act) leaſes for three lives, (not warranted by 432 H. 8. c. 28.) living che iſſus, the. conyſee may 
enter; for the tail was extinct by the fine, and the conuſee was the perſon to whom che intereſt, &t. 
belonged after the death of the woman. Sir Geo. Brown's caſe, 3 Co. 51. adjudged. Cro. Eliz. $14. 
adjudged. Moor, 455. adjudged. 2 And. 44. adjudged, And there faid that the record of the fing 
being in the ſame court, they might inſpe it to ſee the proclamations. Roll. Abre 878. pl. J. 4 Co. 
61. But if the reverſion in fee had been in another, then the conuſee taking nothing by the tine, but by 
eſtoppel, could not enter; nor could the heir, becauſe concluded by the fine. Ward and Walthoe, Cre, 
ac. 175. adjudged, Velv. 101. . djudged. Noy, 122. adjudged. But in this laſt book the caſe is not 
fully ſtated, for there is no notice taken of the laſt fine levied by the woman alone after che death of her 
ſecond huſband, which made the forfeiture. (5) The ſtatute intended only to prevent ſuch prejudice ag 
might ariſe to the heirs of the baron, by whom advanced, and not where the immediate intereſt upon the 
death of the wife was ſo limited, as to belong to a ranger. Foſter and Pitfal, Cro. Eliz. 2. Leon. 261. 
Hughes v. Clubb, Com. Rep. 369. S. P.] (y) But if ſuch woman be tenant for life—remainder for | 
ife, remainder in fee; and two tenants for life join in a feoffment, the entry of him in remainder in fes 
is lawful by this act, per Leon. 262. But this ſeems to be ſuch a forfeiture, for which the remainder» 
man in fee might by the common law enter. Co, Lit. 251. b. (7) If the baron, being ſEiſed to him 
and his feme, and the heirs of the body of the feme, dies, and in the life of rhe wife his iflue (then being 
tenant of the freehold, as pleaded, which muſt be intended by diſſeiſin, no ſurrender or forfeiture being 
alledged) ſuffers a recovery, (which binds not the tail, he being in of another eſtate,) by agreement that. , 
the recoyerors ſhould enfeoff J. &, and that the wife ſhould releaſe to him with warranty, which the 
does accordingly, and dies, and the warranty deſcends, &c., this (ail bind; for not being prejudicial, but 
intended to perfect the aſſurance of the heirs, it is not reſtrained by this act; for the woman, join- 
ine with the heir by fine or recovery, might have burred the tail; and it was never intended to prevent a 
warranty being made to him that had the land, by the conveyance of the heir himſelf. Lincoln College's | 
Caſe, 60. a. b. adjudged. (s) But if ſuch heir being a daughter joins, and after a ſon is horn, he may 
enter. 3 Co. 61. b. VVV N . 


[By ſtat. 32 H. 8. c. 36. 62. it is enacted, that no fine levied 
by avy woman of any ſuch eſtate as is mentioned in the above 


ſtatute, 11 H. 7˙5 ſhall be of * effect.] 


(E) What Eſtate or Intereſt may be diſcontinued. 


Lit. § 629, THERE can be no diſcontinuance of things which lie in 
528. Fo- grant; and, therefore, if tenant in tail of a rent, (a) advow- 


Lit. 327. : 
3 Co. ff. ſon, common, or remainder, or reverſion expectant on a freehold, 


(e) Tenant make a grant by deed or fine, or diſſeiſe the tenant of the land 
in tail of an out of which the rent is iſſuing, whereof he is ſeiſed in tail, and 


advowſon . T% 2 . . 4 
in groſs make a feoffment with (S) warranty; this is no. diſcontinuance oi 


Fung the the entail, for nothing paſſes but during the life of tenant in tail, 
be ns which is lawful, but every diſcontinuance works a Wrong. 

, | 
collateral anceſtor releaſes to the grantee with warranty, and dies, this is a good bar for ever. 1 Leon. 
111. faid by Anderſon to have been adjudged, but wide 2 And. 110. (6) But where the iſſue by bringing 
2 formedo1 admits himſelf out cf poſſemion, and ſhall be barred by the warranty “and aſſets, wide Co. 
Lit. 332. b. . 3 | | 


Roll. Abr. A copyhold eſtate cannot be diſcontinued by ſurrender, for the 


: 2 h . tenant gives up no more than he had, and the ſurrendree is in by 
4 Co. . the lord's admittance; and this is not (c) like a feoffment at com- 


e) Forz mon law, which being ſo notorious a way of conveying eſtates, 


2 ng takes away the entry for the benefit of ſtrangers, who otherwiſe 
1 it; would be at a loſs to know againſt whom to bring their Præcipe. 
and if the rightfu) owner might enter, the benefit of the warranty would be loſt, but warranty cannot 


: g , 


annexed to copyhold eſtates. Leone 95. 382 | But 


* 


S 4 


fire, without diſcontinuing the king's remainder, vide Moor 11 5. pl. 258. 2 Leon. 57. 


Curia. 


Diſcontinuance.. 


But by cuſtom, a- copyhold eſtate may be diſcontinued by 
furrender, and by ſuch ſurrender an eſtate-tail in copyhold lands 
for ever, | 7 


37 


For this 
wide Cro. 


Eliz. 484. 


| | 717. 
Moor 3 $$. 753. Leon. 95. Cro. Elis. 9o. 148. 4 Co. 25. Roll. Abr. 632. Brownl. 44+ 79. 


Alſo, if there hath been a cuſtom in a manor, that plaints ſhould 
be proſecuted there in the nature of real actions; if a recovery be 
had upon ſuch plaint againſt renant in tail, it is a diſcontinuance z 
for fince the cultom warrants the recovery, it is an incident to ſuch 
a recovery by the common law, that it ſhould be a diſcontinuance, 
which it ſeems is drawn from the nature of the thing, that a 
judgment given in a court of judicature ought not to be avoided, 
but by matter of as high nature, viz. a recovery by a court of juſ- 
tice, and not by the entry of the party that hath right- | 

If the reverſion or remainder be in the king, the tenant in tail 
cannot diſcontinue the eſtate- tail. | 


* 


= 


But zf there had been tenant in tail, the reverſion in the king, 


before 34 & :5 H. 8. c. 20. he might have (a) barred the tail by a 
common recovery, but that common recoyery neither barred nor 


diſcontinued the king's reverſion, : Z 


- 


Ang. 64, Keilw. 213. 


If A, being tenant in tail makes a gift in tail to B., and B. 
makes a feoffment in fee, and dies without iſſue, and A. hath iſſue 
and dies, the iſſue of A. may enter; for though the feoffment of 
B. did diſcontinye the reverſion of the fee- ſimple, which A. had 
gained upon the eſtate- tail made to B., yet it could not diſcontinue 
the right of entail which A. had, which was diſcontinued before; 
and therefore, when B. dies without iſſue, the diſcontinuance of 
the eſtate-tail of B. which paſſed by his livery ceaſes, and conſe- 
quently the entry of the iſſue of A. is lawful. 

If huſband and wife are ſeiſed of lands, remainder to the heirs 
of the body of the huſband, with remainder over, they make a 
leaſe for years, not warranted by the ſtatute, the huſband dies, 
leaving iſſue J. S., who at the age of 16, with the conſent of the 
wife and ſecond huſband, with his own hands makes a feoffment 
to the leſſee; this is no diſcontinuance of the remainder over, 
for J. S. had (5) only a reverſion expectant upon an eſtate for 


life, and ſo (e) no freehold in him at the time of making the 
feoffment. 


c ntinue the eſtates therein. Carth. 110. per Curiam, vide ſupra letter (B). 


4 Co. 23. a. 

Cro. Elis. 

372. 380. 
2. 


Co. Lit. 33 5. 
2 And. 156. 
2 Leon. 157. 


3 Leon. 75. For this wide heads of Fines and Recowerier. 


Co. Lit. 335. 
(a) And 
where ſuch 
tail may 
now be 
barred by 


4 Leon. 40. 


Co. Lit. 327. 


Carth. 10g. 
Swift and 
Heath, ad- 


judged. 


(5) And it 
is a maxim 
in law, that 
be who hath 
no freehold 
in the land 
cannot by 
any means 


(e) For though the 
(nant tor life conſented, yet ſuch a naked aſſent will not amount to a ſutrender. Carth. 140. per 
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9 Dilſtontinuante. 


(F) By what Act or Conveyance a Diſcontinuance 
may be made, and the Effect thereof. 


Co. Lit. Man may diſcontinue by five ſorts of conveyances, vis, 
(a) But if (a) fine, recovery, (5) feoffment, releaſe, or confirmation 


he dies be- With warranty. 


fore execution, it is no diſcontinuance. Roll. Abr. 632. Co. Lit 333. b. (5) But a feoffment with 
liveiy in law works no diſcontinuance. Roll. Abr. 632. 


Co. Lit. A feoffment made by tenant in tail is a diſcontinuance, with or 
**. b. without warranty; but a releaſe or confirmation is not, for a man 
can paſs no more thereby than he may lawfully paſs : but a war- 
ranty added to a releaſe, or confirmation to a diſſeiſor, works a 
diſcontinuance, if it deſcend on him that hath the right. 
Co. Lit. But if one having a ſon marry a ſecond wife, and land be given 
328. b. to the huſband in ſpecial tail, and he have iſſue by his ſecond 
wife, and be diſſeiſed, and releaſe with warranty, and die; or if 
tenant in tail of borough-engliſh land have iſſue two ſons, and be 
diſſeiſed, and releaſe with warranty to the diſſeiſor, and die; yet is 
not the entail diſcontinued in either caſe ; becauſe the. warranty 
always deſcends to the heir at law. = 
Perk. G 204. If tenant in tail exchanges with another, (c) this is not a diſ- 


9 Eq. 22s 1 5 
Do: Lit. continuance 


332. b. S. P. Roll. Abr. 632. S. P. (c) Becauſe no livery of ſeiſin is requiſite thereupon. Co, 
Lit. 332. b. Co. 44+ by So, of partition between parceners. Co. Lit, 173. à. 4 


2 Inſt. 6444 If tenant in tail bargains and ſells his lands in fee, this is no 
Moor, 4a · diſcontinuance, for only a frechold which determines within the 
5 compaſs of a life, paſſes. | 

Co. 96. b. So, if tenant in tail by indenture enrolled bargains and ſells to 


-- 3 a J. S. and his heirs, and after levies a fine with proclamations to 


Bull. 162. the bargaince and his heirs, and dies without iſſue; this is no 
K C. [But diſcontinuance of the remainder, becauſe the remainder is not 
athiscaſeit touched or (d) diſplaced thereby; for no freehold paſſes by the 


was agreed . | . 

that if the fine; but the fine only corroborates the eſtate of the bargainee by 
fine had the ſtatute. 

been levied h i | 5 
before the bargain and ſale was enrolled, it would have been a diſcontinu mee. So, where a fine is levied 
in purſuance of a covenant in a prior conveyance, as, where a tenant in tail conveys his eſtate by leaſe and 
releaſe, and covenants in the releaſe to levy a fine, which is done accordingly; in this caſe, the leaſe, re. 
leaſe and fine will be conſidered as only one aſſurance, and the tine will, theretore, operate as a diſconti- 
nuance of the eſtate tail. Doe v. Odiarne, 2 Burr. 704.] (4) For every diſcontinuance it I neceſſary 
there ſhould be a deveſting or diſplacing of the eftate, and turning the ſame to a right; for if it be not 
turned to a right, they that have the eſtate cannot be driven to an action. Co. Lit. 327» b.— But 
thete may be a diſcontinuance, which turns the eſtate to a right, and yet does nor take away the right 
of entry; and a warranty may bar where the reverſion is only diſplaced, and turned to a right, though the 
right of entry is not taken away, Lide Salk. 245. Per Powel J. 


Co. Lit. Some diſcontinuances are for life only; as when tenant in rail 
335+ b. makes a leaſe for the leſſee's (e) life: ſome are during the 3 
Salk. 244. tation of an eſtate-tail; as when tenant in tail makes a gift in tail: 


S. P. alſo, if he makes a leaſe for ycars, or for his own life, remainder 
(e) If a feme | | in 


freche 
trance 
before 
actual 
bold, 
ſon wh 
ur, a ; 
dies ſei 
e an 
tenant | 
ad ſo 


8 no 


the 


Us to 
ns to 
15 no 
s not 
* the 
ee by 


15 levied 
leaſe and 
leaſe, re 
diſconti- 
neceſſatj 
it be not 
-— 
the right 
hovgh the 


in tail 
» limi- 
in tail: 
ainder 

in 


eſtate in fee paſſes by the livery. 


in fee, with livery ; this is a diſcontinuance in fee, becauſe the tenant in 
| tail within 
the ſtatute 
11 H. 7. c. 20. accepts a fine come ceo, ec. and grants and renders it for 500 or 


1000 
tendering the antient rent, this is within the act; for though ſtrictly a term for years GS 
no diſcontinuance, yet they are in _ miſchief, and the ſtatute would be uſeleſs if ſuch leaſes 


were not within the remedy thereof, Moor 25. Piggot and Palmer. 4 Co. 51. b. Cro. Car. 689. 
2 Leon. 168. Barker and Taylor. 3 Leon. 78. Dyer 148. | 


And none can make a diſcontinuance larger than the alienation Co.Lit.329. 
of the tenant in tail, who made it; therefore, if A. tenant in tail 
make a gift in tail to B. and B. enfeoff C. and die without iflue, 
A.'s iſſue may enter. 


If the eſtate that cauſed the diſcontinuance is (a) defeated, the Co. Lit. 


diſcontinuance is (6) defeated alſo. 336, 337- 


5 F | 821 a) As b 
entry for a condition broken, or otherwiſe. 8 Co. 44. a. (5) But the reverſion may be Ru 3 


jet the diſcontinuance remain; as if a feme covert had been tenant for life, and the huſband had made 
a feoffment in fee, and the leſſor had entered for the forfeiture, the revetſion was reveſted, and yet the 
diſcontinuance remained at the common law. Co. Lit. 335. a. | | 


* 
"_— — K — 


Diſſetfin, 


(A) What Acts amount to a Diſſeiſin. 


(B) What Perſons are capable of committing ſuch 
Diſſeiſins. ; | 


(A) What Adds amount to a Diſſeiſin 


A Ae is where a man enters into any lands or tenements, Lit. 5 2 
where his entry is not congeable, and ou/?s him who hath the O.Lit. 187. 


freehold; ſo that it differs from an abatement, which is the en- — _ 
was C a ſtranger into lands, of which an anceſtor died ſeiſed by a diſteiün 
ore the 


heir has entered; ſo that there is not properly an ares 
_ ouſter committed of the perſon that was ſciſed of the free- quires 


uired 
as there is in caſe of a diſſeiſin; but the entry of the per- 3 the 
fon who has the title to the freehold is prevented. In like man- 2 * 
a, a diſſeiſin differs from an intruſion, which is when an anceſtor 3 2 
dies ſeiſed of any eſtate of inheritance expectant on an eſtate for though 


* and then tenant for life dies; and between the death of the 8 
ant and entry of the heir a ſtranger interpoſes and intrudes, ſimęle. 


ul fo gets poſleſſion of the frecheld; ſo that it is rather a 
: | | prevention 


'Difcontinuance, - WW 
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Roll. Abr. 
688. 


Roll. Abr. 
659. 


Prp. Diſſei- 
un, 25. 


Roll. Abr. 
659. Bro. 


Diſſeiſin, 42. 


Roll, Abr. 


Roll. Abr. 
659. 
Bro. title 


Diſſeiſin, 28. 


Dieiſtn, 
ee of the heir's entry, than an actual ouſter of him of 
is freehold, Wen: | 

If huſband and wife purchaſe lands in fee, and then the huf. 
band is attainted of felony, and the king ſeizes the land, and af. 
terwards the lord of whom it is held hath it, upon his ſuggeſtion, 
delivered to him out of the hands of the king, as his proper 
eſcheat; this is a diſſeiſin of the wife who was jointenant with 
the huſband, for the lord got poſſeſſion of the freehold by his 
miſrepreſentation of the nature of the eſtate to the king, which 
being a manifeſt act of injuſtice and falſehood, the poſſeſſion ac. 
quired by it mult be looked upon as an acquiſition of the ſame 
nature with a poſſeſſion gained by open and avowed violence, and 
ſo a diſſeiſin. : | 

A man has a houſe, and locks it, and departs, and another 
comes to the houſe, and takes the ring of the houfe in his hand, 
and ſays, that he claims the houſe to himſelf in fee, without 
making any entry into it, this is a diſſciſin of the houſe; for the 
claim he made upon taking the ring into his hand, ſhews his in- 
tention in doing it to be a plain ſeiſin of the entire freehold, and 
conſequently > diſſeiſin of the true proprietor z and his non-entry 
into the houſe, upon his ſeiſing it, will not qualify the inten- 
tion of what he has done, ſince his ſeiſin of part, in the name of 
the whole, gives him whatſqeyer an entry could have done, and 
therefore ſuch an entry was not neceſſary. 

A man has a mill, and A. turns the water that uſed to ſerve 
the mill, ſo that it cannot prind ; this is a diſſeiſin of the mill 
for which an aſſiſe lies againſt A. for to deprive a man of the 
means he has of obtaining the profits of his ſrechold, is, in effect, 
to diſſeiſe him of his freehold, 3 

If A. cuts frees in his foil, and B. who has common there, 
ſays that the ſoil is his, and commands him not to cut ther, 
whereupon A. departs out of the land, this is no diſſeiſin in 5, 
for he who has no right to a freehold cannot be ſeiſed of it by 
bare words only, which are fleeting and tranſitory, and do not 
amount to ſuch an act of notoriety and ſolemnity, as is required 
in gaining poſteſſion of a freehold, whereof ſtrangers are to take 
notice, . 

If a man, who has right of entry into lands, in coming th- 
ther is diſturbed and hindered from entering, this is a diſſeiſis, 
ſuch hinderance of entry being equivalent to an actual ouſter of 
the freehold. h 

Where a man enters into my houſe by my ſufferance without 
making any claim, this is no diſſeiſin. | | 

A man grants all his lands in D. to A. beſides the chamber he 
lies ſick in; and after livery made purſuant to the grant, by the 
ſufferance of A. the grantor removes into the hall without claim. 
ing any thing to his own uſe, and dies; this coming into Ur 
hall is no difſeifin, being by the permiſſion of the grantee, and 
ſo not unlawſul. | | i 
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if the king be ſeiſed in fee of the manor of B., and a ſtranger Roll. Abr. 
ercct a ſhop in a vacant plat of it, and take the profit of it with 03 
out paying any rent to the king, and after the king grant over the Boo. Dig 
manor in fee, and the ſtranger continue in the ſhop, and occupy feifin, 4. 
it as before, this is no diſſeiſin; for the firſt entry of the ſtranger 
was no diſſeiſin, but an intruſion on the king's poſſeſſion ; for that 
the king's title appearing of record, the entry in pais, which is 
not an act of equal notoriety, will not, deveſt it out of him : if 
then the king is not diſſeiſed, his conveyance of the freehold is 


good, and the grantee is ſeiſed by virtue of it, and, conſequently, 


cannot be ſaid to be diſſeiſed by the ſtranger who has made no 
entry upon him after the king's conveyance, but only continued 
the old intereſt which he had before the grant, and ſo remaing 
an intruder ſtill, and liable to an action of treſpaſs or ejęectment 
for it, | 
So, if a man enters into certain lands, parcel of a manor which Bro. tifle 
is in ward to the king, by reaſon of the nonage of J. S. and takes Diſſeifin, 6. 
the profits as owner thereof, and F. S. after ſues livery, and the ro _ 
intruder {till continues in poſſeſſion, and takes the profits as for- 
merly, this continuance after the livery is no diſſeiſin, but only 
an intruſion to be remedied by treſpaſs or ejectment; and the 
manor being in the king only as guardian makes no difference; 
becauſe, till it is relieved out of his hands, he is in actual poſſeſ- 
hon of it as much as if it were his own, | | 
Baron and feme ſeiſed in tail, the baron goes out of the country, Bro. title | 
and in his abſence the feme enfeoffs A. in fee, [who enters, ] this binn 
b a diſ-ifin of the huſband by A. becauſe the feoffment by the 
teme covert was void, and ſo his entry under it tortious. 
If a difleifor makes a leaſe for years, or at will, and the diſ- Roll. Abr. 
ſeiſee eaters upon him, and then the leſſee re-enters, claiming by 662. 
rictue of his leaſe, though that was only a term for years, yet he is a 
liſſeifor, becauſe he enters upon the proprietor of the ſoil, and 
outts him of his poſſeſſion, and that by virtue of a former diſ- 
ſeiſin, ſo that the poſſeſſion of the freehold cannot be fuppcſed to 
be left in the difſeiſee ; and therefore, ſuch an entry muſt be equi- 
ralent to an avowed diſſeiſin. 5 36, . on 
If a man enters into my land, claiming a leaſe for years, or Roll. Abe. 
enters as tenant by ſtatute merchant, when he has no right, he 8 
wh 3 the entry being unlawful, and the pretence of title pyer, 134. 
Jult, - | | iet, 
0, if a guardian in chivalry aſſigns dower to a woman, as Bra: ute 
wife of the deceaſed tenant, wha in act is not his wife, and ſhe: 1 A 
enters thereupon, the is a diſſeiſoreſs, for her falſe title being an Abe. 662. 
it of fraud and injuſtice, and the poſſeſſion acquired by it tor- F 
10s, the pretence of title, when it appears that ſhe has 
none, will not avail her; and ©. whether the guardian in this caſe 
is not a difſeiſor likewiſe ? : IL | 
4 = makes a leaſe for years to another and his heirs, and Roll. Abt. 
' © )efſee dies, and the heir claiming the term enters; though the 2. 
* being a chattel muſt go to the executors, and not to the 
eur, yet the heir is no diſſeiſor, becauſe he claimed only a _— 
13 - 7 


* 


[ 
y 
Y 
- 
L 
S 
py 
4 
oy 
U — 
1 
* 
oF o 
N 1 
4 
— 
bg 
* 
Fax 
© TL 
» 
2 
= 
1 
I" 


n = 7 
= BY > rh” 1 o 
Us 1 1 


= 


" 
K T = Y - _ — 
2 . —— 5 — — 3 — Es — : 3 r * * 
a — - - — ECT" SES — TY 2 — 2 — 7 — ne WE $955 r — A : 5 
4 * — = = — — SS 8 —.— e — FR : = 
— SSI : "Ez Rs 8 — 5s - — — 
. — SD CS SS —— — ns — — 
* — es —— — — —— 004 — Ne ————— — RENE Ae T — 
* 


— n= 

— —— — 
— — 
= 


> 


YO SSH 
— — = 2 


— — 


DE 
— 


5 
; 


. il 
4 ! 
1 
I 
rw 
1 
Nd 
1 
. 

1 

we 


I (a) But on 


— 
—— 


a — 
ä 
S 
rr 


8 
>: 2 CS a 
2 a 
= > Ls 
3 


332 : Dilleilin. 

and no freehold, and ſuch a term too as was in being, and 

actually limited to him; and therefore the heir in this caſe, that 

1s named in the words of limitation, ſhall be only preſumed to 

enter on behalf of the executor, to continue the term that was in 

being, and not to commit a diſſeiſin on the freehold, | 

Roll, Abr. If there be tenant by ſufferance, and a ſtranger, who has no 

_ right to the land, make a leaſe thereof for years by indenture to 

Zone. the tenant, without making any entry upon ſuch tenant, previous 

to the demiſe, and the tenant thereupon pay the rent reſerved on 

this leaſe to the ſtranger, this is no diſſeiſin of the rightful pro- 

prietor ; for the tenant at ſufferance was no diſſeiſor * the 

demiſe; and after the demiſe, or by virtue of it, he can be no 

diſſeiſor, becauſe he ſtill continued his old poſſeſſion, without 

committing any actual ouſter of him who had the freehold; for 

the acceptance of the deed of demiſe, and payment of rent 

thereupon, are not acts of ſuſſicient ſolemnity and notoriety, ſince 

they may be tranfacted in private, to change the poſſeſſion of 2 
freehold. | - | 

Co. Lit. 57. If a guardian after the full age of the heir continues in poſſeſ- 

b. 271-2 fon, he is no diſſeiſor, but an abator (a), and an aſſiſe of mor- 

the argu- Oanceſtor lies againſt him by the heir, for he does not aCtually 

ment of the Ouſt the heir of his freehold, which is required in a diſſeiſin, but 

_— holds him out by an intermediate entry between him and his an- 

and Baugk, ceſtor, which makes the diſtinction between an abatement and 


commonly diſſeiſin. | 
called Lord | N 
Nottingham's caſe, Juſtice Barclay ſaid, that he, whom Lord Coke calls in this place an abatot, muſt 


be taken for a diſſeiſor, as he had actual poſſeſlion by the poſſeſſion of the guardian. Lord Nott. MSS, 
Co. Lit. 271. a. n. (2), 13th edit. ] | | | 


* 


Roll. Abr. If a man enters as guardian into the lands of an infant, who 
oo Oro. has no title to be guardian, it is at the election of the infant to 
men ds make him a diſſeiſor, on account of his wrongful entry upon an 
and Baugh. actual ouſter of ſuch infant, or elſe to diſſemble the wrong, and 
call him to an account as guardian. 
Bro. title An abſolute feoffment is made by deed, and a letter of attor- 
pron ney therein to deliver ſeiſin; the attorney makes livery upon 
547" condition; he is a diſſeiſor of the feoffor, becauſe not purſuing 


his commiſſion it is all one as if he had none at all, and then bis 


| livery is tortious, and amounts to a diſſeiſin. | 

Jon. 315. A. ſeiſed of lands in fee permits his ſon to enter into them by 
pom Car- his conſent, and to occupy as tenant at will; the ſon after by in. 
Bro: 4 denture leafes them for 21 years, rendering rent: this was holden 
Difſeifin,68. no diſſeiſin, but at the eléction of the father, who may if be 
46. pleaſes call it ſuch, becauſe the leaſe for years was more than he 
could juſtify ; but a diſſeiſin being an actual ouſter of another's 

freehold, the poſſeſſion of the ſon, being in poſſeſſion as tenant at 

will, gives room to the father to conſtrue his demiſe no diſſciln, 

if he thinks fit; and therefore, the ſon in this caſe ſhall be pre- 

ſumed to act in behalf of the father, and to demiſe the r 

attorney to him, eſpecially if the father afterwards demand an 


receive the rent, for the rule is, Ratihabitio retrotrahitur es * 


* 
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dato equiparatur : however, the firſt leſſor, before he hath re- 
ceived any rent, may take the demiſe to be a diſſeiſin at his elec- 
tion; for when the tenant at will takes upon him to make a 
greater eſtate than he has himſelf, this may be conſtrued a dif- 
iciſin, becauſe it is an uſurpation upon the right of the leſſor, and 
in effect a ſeizure of his freehold; and the great reaſon why the 
eſſor is allowed to make the other conſtruction, is to avoid the 
inconveniences which otherwiſe would follow; for if a leſſor was 
obliged to look upon leaſes for years of his tenant at will to be 
diſſeilins; then if a tenant at will ſhould make a leaſe for a ſmall 
time, and,the leſſor not knowing thereof ſhould levy a fine of 
ſuch lands for his wife's jointure, or other uſes, the leſſee of te- 
nant at will would be neceſſitated to become a wrong-doer, per- 
haps contrary to his intent, and the diſſeiſee would be deprived by 
his fine of all remedy for recovering his right, as well as the per- 
ſon to whom he levied it; for he himſelf could not ſet up a title 
to ſuch lands, becauſe he had transferred it to another in a 
court of record, and the other could not claim, becauſe a naked 
right cannot be transferred. 

In this caſe, if the leſſor takes ſuch a diſpoſition by his tenant Cro. Elis. 


at will to be a diſſeiſin, then both the tenant at will and his lefſee 5 30. Shaw 


are diſſeiſors, ſince * both concur to the act that is the diſ- 2 


ſeiſin; but in reſpect of all ſtrangers the tenant at will only is to 327. Oro. 
be eſteemed tenant of the freehold, and the perſon who as ſuch is * 302. 
diſſeiſor; for as for the leſſee of tenant at will, he in reſpec of all 
lirangers, and likewiſe of tenant at will, has a fair and legal in- 
tereſt derived out of the inheritance of his leſſor, and ſo cannot 
be tenant of the freehold jointly with his leſſor, but muſt claim 
under him. | 
If aleflee for years, or at will, makes a leaſe for life, or a gift Jon. 327. 
in tail, that creates a good leaſe, or a good gift in tail among Ole. Car. 
themſelves and all others, beſides the firſt leſſor, and as to him ' way title _ 
they are both diſſeiſors, ſor they both clearly concurred in Diſſeifn, 3. 
oulting him of his freehold, one by giving, and the other by re- , 66. 
ceving the livery, which paſſed the freehold, | 

Tenant at will, or for years, makes a feoffment in fee, and Jon. 377. 
dies; his wife brings dower : the feoffee cannot plead that her en 27 
huſband was never ſeiſed; for ſince the feoffee received his eſtate dee 
rom him, he is eſtopped to fay that the huſband was never hep 
leiled: beſides, in reſpect of the feoffee, the feoffor had an eſtate, Allr. 463. 
_—_ in regard to the diſſeiſee he is to be conſidered as a wrong- 

oer. 
It a man enters into the land of an infant by his aſſent, the Roll. Abr. 
infant may proceed againſt him at full age as a diſſeiſor; for the 8 7 a 
contract made between them during the nonage of the infant Bro. diele 
may be conſidered by the infant as void, and, conſequently, the Diſteiün, za 
entry by virtue of it may be eſteemed illegal ; or the infant, if he 

inks it more for his adyantage, may at full age ratify the con- 
rat between them, and ſo allow him as his tenant. 
If A. be ſeiſed of lands in fee, and a ſtranger enter upon him Dyer, 172. 
7 1::1ve of a leaſe for years, which is void, and pay rent * ng 2 

| | 5 A. can 
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661. Molli. 


neux 's caſe, 
Dyer, 62. 
pl. 33. cont, 


Palm. 201. 
Jon. 316. 
Cro. Car 2 
222. Roll, 
Abr. 661, 


Roll. Abr. 
659. 


23th edit. 
where the 
law of the 


caſe is queſ— 


tioned with 
great ability. 


Lit. H 278. 


Co. Lit. 180. 
Roll. Abr. 
663. Bro. 


tit. Diſ- 


ſeiſin, 12. 


40 45. 


muſt be liable to the remedy the law gives the diſſeiſee for recover- 


8 
Dilleilin. 
A. can never proceed againſt him as a diſſeiſor, for his accePtahice 
of rent at his hands is a full and unconteſtable allswance of the 
leaſe he claims, and, conſequently, the entry by virtue of it 
purged and made rightful. | N 

A. bargains and ſells lands by indenture enrolled to B. upon 
condition that on the payment of 300 /. at the end of three years 
it ſhall be void, and that in the mean time the bargainee ſhbuld 
not meddle with the profits of the land: the bargainor occupies; 
and makes a leaſe for five years, and at the day does not pay the 
300 J. the bargainee does not enter, but (the bargainor occupying 


D 


it) deviſes the land: it was adjudged a good deviſe, for the bargain. 


or in this caſe was tenant at will; and, therefore, his leaſe does 
not put the bargainee under the neceſſity of being a difeiſee, 

If a guardian by nurture makes a leaſe by indenture to one who 
is already in under the title of the infant, rendering rent to the 
guardian, which is paid accordingly ; this is no diſſeiſin, for there 
is no actual ouſter conſequent on Tuch demiſe; and the rent paid 
to the guardian muſt be accounted for to the infant. 

[LA. tenant for life, remainder to B. in tail; B. recovers in 
ejectment againſt A. and has an habere facias poſſeſſionem, and 
whilſt in poſſeſſion makes a feoffment of the eſtate to D. with 


. livery of ſeiſin, that he might become tenant of the freehold, in 
order for the ſuffering of a common recovery. A recovery is ac- 


cordingly ſuffered, and afterwards A. brings an ejectment, and 
obtains a verdict. It was adjudged, that B. by his entry in 
this caſe under the judgment was not an actual diſſciſor, aud 
therefore had not in him any eſtate of freehold ; and that the 
feoffment gave D. an eſtate of freehold only at the election of 4: 
but did not give him an actual eſtate of freehold. ] | 
If two or more difleiſe another of any lands to their own uſe, 
they are all jointenants, and all diſſeiſors; but if they diſſeiſe 
another to the uſe of ene of them only, he to whoſe uſe the dil- 
ſeifin is made is ſole tenant, and the others have nothing in the 
tenancy, but are called coadjutors to the diſſeiſin. 
There are others who are called counſellors and commanders in 
a diſſeiſin, viz. when any perſon counſels or commands another 
to diffeiſe a third perſon ; here we are to take notice, that though 
the perſons that concur in a diſſeiſin have theſe ſeveral names given 
them from the nature of that part of the diſſeiſin that they commit, 
yet co-adjutors, counſellors, and commanders, are diſſeiſors in te- 
ſpect of the perſon diſſeiſed, as well as the perſon to whoſe ule the 
diſſeiſin is made, and all equally liable to the aſſiſe of the difſeiſee; 
nay, though the diſſeiſor, who is tenant of the land, dies, yet 
the aſſiſe lies againſt the co-adjutors, counſellors, Sc. and tevant 
of the land, although he be no diſſeiſor; and this is a moſt equi 
table proceeding ; for ſince they all concur in committing the in- 
jury, it is but reaſonable they ſhould all anſwer for it; and though 
the perſon, that ſucceeds the diſſeiſor that was tenant in the 
tenancy, had no hand in the diſſeiſin, yet, claiming under it, he 


ing his right. 33 
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Diſleiſin, 4339 

A man makes a leaſe for life, rendering rent, and goes into Bro. tit. 
foreign parts; tenant for life dies, and A. counſels B. who is not Difleifin,z7- 
heir to the leſſor, to enter, who does it accordingly, and enfeoffs 
A. the counſellor ; the leſſor returns, and is hindered to enter by 
A., whereupon he brings his aſſiſe againſt A. without naming B., 
and well; for A. by his counſel is a diſſeiſor, and being tenant of 
the land, and the perſon who diſturbed the leſſor of his entry, the 
leſſor who was abſent when the diſſeiſin was committed, and ſo 
unacquainted with the manner of it, is not. obliged to bring his 
remedy againſt any other but the perſon who is actually in poſſeſ- 
fon, and defends that poſſeſſion with foree and violence. | 

A. diſſeiſes one to the uſe of B., who knows not of it, and B. Co. Lit. 
afterwards aſſents to it; in this caſe, till the agreement, A. was flo. 5. 
tenant of the land, and after agreement B. is tenant of the land, Diſſcifin, 59. 
but both of them are diſſeiſors. 

A man diſſeiſes tenant for life, to the uſe of him in reverſion ; Co. Lit. 
and after he in the reverſion agrees to the diſſeiſin: by the better 23% 187. 


| agrees to th det Why dif. 
opinion, he in the reverſion is a diſſeiſor in fee; for by the diſſeiſin WE te 


made by the ſtranger, the reverſion was deveſted, which cannot nant for 
be reveſted by the agreement of him in reverſion, for his agreement - — 1 
to the diſſeiſin makes him a party to it; and thereſore if he gets giſteiſor is 
any thing by ſuch agreement, he muſt get it as a diſſeiſor; thus ac- 


and ſo in this he is not ſeiſed of his old eſtate, but of an eſtate by 3 
diſſeiſin. | | Hobart : 

A grant to I S. and his heirs during the life of J. D. is no fee, but a ſpecial occupancy, as is reſolved 
„ia Chudleigh's caſe. But a diſſeiſin of an eſtate tor life by neceſſity in law makes a gu fee; becauſe 


4 wrong is unlimited, and ravens all that can be gotten, and is not governed by terms of the eſtates, be- 
* cauſe it is not contained within rules,” Hob. 323.] 


The demandant and others, in a precipe, diſſeiſed the tenant to co. Lit. x80, 
the uſe of others, and the writ did not thereupon abate ; for though 
the demandant was a diſſeiſor, yet he gained no tenancy in I 
land, being only a co-adjutor, and ſo his remedy to gain the free- 
hold {till continues; for the deſign of ſuch remedy being to recover 
the freehold, till that be obtained there is no reaſon to abate it; and 
that 1 not obtained by the diſſeiſin, for he gains-no freehold by it, 
lo that the writ muſt ſtill continue. | 

If a man commands F. S. to enter into certain lands in his name, Roll. Abr. 
provided he has a right to them; if J. S. enters accordingly, yet if mig on 
the commander has no right to the lands, he is not the diſſeiſor, but go, 57. 
J. S. only, for J. S. was not abſolutely commanded to enter, but 
only conditionally, if the commander had right; ſo that it was 
incumbent on J. S. to enquire into the commander's title before 
be entered; and the commander having no title, the entry of 7 & 
vas his own act, and not the execution of the command. 

For the ſame reaſon, if a man ſays to J. S. that his anceſtor Roll. Abr. 
died ſeiſed of certain lands, and thereupon commands him to enter 5. 
into thoſe lands in his name, if his anceſtor died ſeiſed in fee, 
therwiſe not; and thereupon * S. enters, and yet the anceſtor 
Ud not die ſeiſed in fee; JS. is the ſole diſſeiſor, and the com- 
Qauder has no ſhare in it. = 
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Bro. tit. 
Diſſeiſn, 15. 


Dyer, 141. 
pl 47 · 


Noll. Abr. 
663. Floyd 
and Bethell. 


Rol. Abr. 


664. 


Co. Lit. 276. 
Palm. 202. 
Bro. tit. 
Diſleiſin, 74. 
For upon 
the death 
of the diſ- 
ſeiſee, that 


Coodtitle 
v. Riſden, 
Vin. Abr. 
tit. Diſ- 
ſeiſin (N), 
pl. 6. 


Bro. tit. 
Diſſeiſin, 
$3: 76. 


Diſleilin. 

If a man ſays to me, that he will diſſciſe J. S. to my uſe, and! 
tell him that I am content; this does not amount to a command, 
but is only a ſufferance of what is to be done, and ſo does not make 
me a diſſeiſor, without an actual command; but he only that ouſts 
J. S. is the diſſeiſor. | 

A diſſeiſor makes a leaſe for years, and the termor enters, the 
diſſeiſor after leaves the kingdom, and at his departure commands 
his termor, that if the diſſeiſee enter upon him, not to ſuffer him 
to continue in poſſeſſion, but to maintain the poſſeſſion againſt him 
as termor of the diſſeiſor; the. diſſeiſee enters on the termor in the 
abſence of the diſſeiſor, and the termor re- enters, ouſts him, and 
pays his rent after to the uſe of the diſſeiſor, being abſent; it 
ſeems the leſſor is party to this ſecond diſſeiſin, though he did not 
expreſsly agree to it after it was done, for the precedent com- 
mand and inſtructions ſufficiently ſhew his intent and concurrence 
to it. 

A man recovers ſeveral houſes in an aſſize, and after the tenant 
reverſes the judgment in a writ of error, and a writ ues there- 
upon to the ſheriff to put him in poſſeſſion of thoſe houſes ; in this 
caſe, though the tertenants are ſtrangers to the recovery, and 
therefore ought not to be ouſted without a /cz. fa, yet if the ſheriff 
executes the writ, and ſo puts them out of poſſeſſion by virtue 
of it, he is no diſſeiſor; for he acts under the authority of the 
court, which he is ſworn to obey, under the penalty of being 
fined, if he does not. | 

The ſame law in all caſes where execution is of a judgment 
wherein the demand is made of a thing certain: but if an execution 
is to be executed without mentioning any thing in particular, there 
the ſheriff, at his peril, ought to make execution of the thing in 
demand, otherwife he will be a diſſeiſor; for he is obliged to take 
notice of the thing in demand, and has no authority from the court 
to make execution of any thing elſe. „ 

Leaſe for life, remainder for life, remainder in fee; the re» 
mainder-man for life diſſeiſes the tenant for life, and then tenant 
for life dies, the diſſeiſin is purged; for then the remainder-man 
for life is ſeiſed of his own rightful eftate for life, which was to 
take place upon the death of tenant for life, and the fee reveſts in 
the remainder-man in fee, 


wiongful fee i; turned into a rightful eſtate for life by operation of law. $ Mod. 53+ arguend».] 


[Rights and the purging of wrongful acts are always favoured 
in law ; and therefore, where a diſſeiſin or abatement is made, 
and the diſſeiſee brings his ejectment, and has a verdict and | 
judgment for him, (but no execution,) yet an entry by the plain- 
tiff being found as being in the declaration in ejectment, that 
entry will purge the difſeiſin, and the continuer in poſſeſſion ale 
terwards is only as a treſpafſer,] | 4 

Two co-heirs, one an infant, and the other of full age; ſhe o 
full age enters upon the feoffee of their father, claiming the lan 


to her and her ſiſter; her entry being unlawful, the land yell 
| 4 | entire!f 


_ _ Diffeiſin, 
entirely in her of full age, and nothing in the infant; and ſo ſhe ' 
of full age muſt be the diſſeiſor ; for an infant can never be made 
a wrong-doer by the act of another, or injure himſelf by any con- 
tract entered into during his minority. | 
if my tenant at will enters into another's land contiguous to Bro dt. 
\e his own, claiming it to my uſe, and feeds his cattle there, and Piſſeifin, 
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© > w x 


ds fells the trees, upon which the tenant of the freehold is obliged ) : 

m to quit his poſſeſſion, and ſo brings his aſſiſe; and it is found that 

im I never commanded my tenant to commit this diſſeiſin, nor ever 

he ſhared in any of the profits of it, I ſhall be acquitted of the diſ- 

nd ſeiſin, fince it would be apparent injuſtice to charge me with the \ 
It guilt of an act I never concurred in. | | | x 
not A, demiſes the land of B. to C. for years, rendering rent, C. Bro. vt. 

m- enters and pays the rent to A.: it ſeems 4. by this tranſaction Difſeifing | 
nice is a diſſciſor; for his demiſe to C. is tantamount to a command 77 | 

to enter into the lands of B., and he that commands the diſſeiſin a 
1ant is the diſſeiſor. 
e. A. has common in the land of B., and B. comes with his fa- Bro. ve. I 
this mily and incloſes the land, ſo that A. cannot have the uſe of his Diſſeiſn, l 
and common: B. and his family are diſſeiſors; for they ouſt A. of his 77 | | 
ieriff common by the incloſure, which is plainly a diſſeiſin. 1 
irtue A man leaſes for life, rendering rent, with a clauſe of re-entry pro. tit. 1 
F the for non-payment, and for arrears of rent diſtrains; and being poſ- Oiſſeiſin, | J 
being ſeſſed of the diſtreſs, re-enters; and adjudged a diſſeiſor; for ** i 1 
though he had an election upon non- payment of the rent to re- | q 

rment enter or diſtrain, yet by diſtraining he had determined his elec- 1 


he father enfeoffs his ſon within age, and after enters as his Bro. tt. 
Buardian, and enfeoffs J. S. and dies; the infant brings his aſſiſe ee 
Sink the feoffee, who was adjudged a diſſeiſor for the reaſons 8 5 tether 
he _ <ore-mentioned ; and likewiſe, becauſe it is provided by Weſim. 
nd vel 2. c. 25. that if leſſee for years, or guardian, alien in fee, the 
entire] remedy for recovering the frechold ſhall be by an aſſiſe of nouei 
Vor. U. 2 difeifn, 


- 


b 


>ution tion, and ſo put it out of his power to re-enter; therefore when | 1 
there alterwards he re- enters, it is unlawful, and, conſequently, ſuch 1 
ing in an ouſter of him who has the freehold, as amounts to a diſſeiſin. = 
o take Land deſcends to an infant, and :4. enters as guardian only, Bro. tit. | 1 
court and deviſes it to B. and dies, B. enters, and the infant brings an 3 1 
aliſe againſt him, and he was adjudged a diſſeiſor; for though J. | 4 

he re- was the firſt that entered, yet he entered as guardian, ſo that it | 4 
tenant was in the election of the infant to charge him as a difleiſor, or Mn 
er-man call him to an account as a guardian; and therefore when the in- 9 
was to fant charges the deviſee as a diſſeiſor, it ſhall be preſumed that he . 
veſts in looked upon A. as his guardian, otherwiſe B. could not be charg- = 
| ed as the difleiſor, but as the deviſee of the diſſeiſor; for if he 1 
47. bad reckoned A. as his difſeiſor, then B. muſt have been eſteem- A 
| ed a perſon who claimed under the diſſeiſor by legal conveyance, 1 
avoured and ſo not to be charged as the actual diſſeiſor of the infant. But 
$ * if the infant is ſuppoſed to look upon A. as his guardian, then he 1 
10 a may charge B. as a perſon who ouſted him by wrong of his free- 1 
e plain. hold, fince he, and not the guardian, was the perſon who ſeiſed =, 
at, that the poſſeſſion without title. | 4 
Mon ale : : 


; ſhe of 


338 


2 Inft, 413. 


4A 


Dilleilin. 
dilſeiſin, and both the feoffor and feoffee ſhall be eſteemed diſſeiſl. 
ors, and the ſurvivor of them ſhall be liable to this remedy: to, if 
either happens to die, he that ſurvives may be conſtrued as a diſ- 
ſeiſor, and as ſuch liable to this action. 

Not only guardians in chivalry, but in ſocage, and by nurture, 
come within this law of Weflm. 2. So allo their alienations not 


only in fee, but in tail, or for life, are within this act; for 


# Inſt. 413. 


2 Inft. 413. 
Pro. tit. 


Dilleitin, $6. 


Bro. tit. 
Diſſeiſin, 9 5. 


Ero. Fliz. 
169. Alex 
ander and 


Dyer. 


wherever a freehold is transferred by the ſolemnity of livery, by a 
perſon who has no right to make ſuch a conveyance, there is an 
actual ouſter of him that has the freehold, and fo a diſſeiſin. 
Here it will be proper to obſerve, that though the ſaid ſtatute 
mentions only tenant for years, yet tenant by elegit, ſtatute-mer- 


chant, or ſtaple, as alſo tenant at will or at ſufferance, are by au 


equitable conſtruction brought within it, as being all equally capa- 
ble, by the poſſeſſion which they enjoy, of committing diſſeiſins, 
by transferring the freehold by livery : but a_bailiff is not within 
the act, becauſe it mentions and intends only thoſe perſons who 
have ſome intereſt, and thereby a peficfſion in the lands, which a 
bailiff has not. | ; 

If tenant for years, or a guardian, make a leaſe for life, re- 
mainder for life, remainder in fee, and tenant for life enters, he 
is a diſſeiſor, for he accepts of the livery, which transfers the 
freehold, and ſo produces the diſſeiſin, and therefore makes him- 
ſelf a party to the wrong. The ſame law of him in remainder, 
if he in remainder for life or in fee enters, for ſuch entry is an 
agreement to that act which makes the diſſeiſin. 

If a guardian accepts of a feoffment from his ward, the ward 
may bring an aſſiſe againſt him as a diſſeiſor; for the guardian acts 
contrary to his duty when he aſſents to any alienation made by 
his infant; for it is his duty to protect the inheritance of his 
ward, and to deliver it up to him at full age, and not to bring it 
into his own family. | 

A. lets lands for 21 years, from Michaelmas next enſuing, ren- 
dering rent, and the leflee enters 29th September, and occupies for 
one year; the leſſor brings debt for the rent reſerved; and ad- 
judged, that though his entry, which was without title, made him 
a diſſeiſor, and that this diſſeiſin was not purged by the accruing 
of the term after, yet debt lay upon the contract; for though his. * 
entry, being made the day before the leaſe commenced, cannot 
be ſuppoſed to be made by virtue of the contract, yet it does not 
diſannul the contract, for that muſt remain till defeated by an after- 
agreement of equal notoriety with it ; and therefore the action in 
this caſe may well be formed upon it : and the reaſon why in this 
cafe the accruer of the term after entry did not purge the difſe:- 
fn, is becauſe when the leſſee enters before his title accrued, be 
is preſumed to diſclaim the title of a termor, and: ſet up another 
and therefore ſuch title ſhall not protect him from the notice of 
the law ; for that would'be to conſider him under a title which | 
by an expreſs overt- act he diſowns, | | 


> a_ 


(B) What Perſons are capable of committing ſuch 
Diſſeiſins. | 


As to femes covert, if a huſband diſſeiſe another to the uſe of 

his wife, this does not make her a diſſeiſoreſs, ſhe having no 
will of her own : nor will any agreement of hers to the diſſeiſin, 
during the coverture, make her guilty of the difleifin, for the 
ſame reaſon : but her agreement after her huſband's death will 
make her a difſeiforeſs, becauſe then ſhe is capable of giving her 


2 
- 


Roll. Abr. 
660. 

Beo. tit. 
Diſſeiſin, 67. 


conſent, and that makes her tenant of the freehold, and ſo ſub- 


ject to the remedy of the diſſeiſee. 


So, if a man diſſeiſe another to the uſe of a feme covert, her 
agreement to it ſignifies nothing; and though the huſband's agree- 


ment to it ſettles the eſtate in the wife, yet it, makes her no ſharer 
in the guilt of the diſſeiſin. 55 

But if a feme covert actually enter and commit a diſſeiſin, 
either ſolely or together with her huſband, then ſhe is a diſſeiſ- 
oteſs, becauſe ſhe gains thereby a wrongful poſſeſſion : but yet 
ſuch actual entry cannot be to the uſe of her huſband or a 


{tranger, ſo as to make them difſcifors ;* becauſe though by ſuch 
entry ſhe gains an eſtate, yet ſhe has no power of transferring it 


to another. | 

As to infants, they are under the ſame reſtrictions with feme 
coverts; fo that their agreement during minority to a diſſeiſin com- 
mitted to their uſe does not bind or make them diſſeiſors, any 
more than if an infant commands à diſſeiſin to be made; becauſe 
no acts, during their minority, are ſo binding, but that they may 
at full age revoke and cancel them. But an actual entry by an in- 
fant into another's freehold gains the poſſeſſion, and makes him a 
difſeiſor as well as it does a feme covert. 


Roll, Abr. 
660. 

Bro. tit. 
Diſſeiſin, 67. 


Co. Lit. 
357. b. 
Lit. 8678. 
Roll. Abr. 


660, 661. 


Bro. tit. 
Diſſeiſin, rg. 
67. 8 H. 6. 
14. cont. 
Bro. tit. 
Diſſeiſin, LO 
16. 35, 
Roll, Abr. 


660. 


Two infants jointenants, one releaſes to the other, by which Bro. tit. 
the other holds the whole: this ſeems a diſſeiſin, becauſe the re- Diſſeiſin, 19. 


leaſc, being in no manner for the advantage of the infant, is ut- 
terly void, and then the entry of the other being without title is 
tortious and a diſſeiſin. But if there had been livery. made upon 
i, though between jointenants, this is void, yet it ſeems no diſ- 
lein, for the regard the law has for the folemnity of livery, 
which ſhall continue till defeated by act of equal notoriety. 


If a man carries an infant into the lands of J. S. and there Roll. Abr. 


claims the lands to the uſe of himſelf and the infant; yet the 
infant ſeems no diſſeiſor, becauſe he made no claim of it him- 
e. and then ſhall not be charged with the tort of another 
perion, . ; 
If the king enters without title, or ſeiſes lands by a void or in- 
lullicient office, he is no diſſeiſor; for being the fountain of juſ- 
uce, and engaged in multiplicity of affairs, his acts are not to 
© Charged with injuſtice. But this privilege does not extend to 
any of his ſubjects; and therefore if the king by letters patent 
rants land fo ſeiſed, and the patentee enters, he is a diſ- 
| „ ſeiſor, 


Is 


Bro. tit. 
Diſſeiſin, 65. 


% 


7 PESOS — n * 
5 j 


© Rap r 
2 ——— - n 
CLE bd = N 


SE 


232 


at” 


| q 
9 
[ 1 
N J 
3 
= 
"0 


342 


Diſſeiũin. ES 


' feiſor, becauſe he has time and leiſure to inquire into the 
legality of his title, which the prince is ſuppoſed to want lei- 
ſute for. | LL x 
Fide bead of If a corporation aggregate diſſeiſe to the uſe of another, they 


Corporations., 


* 
* 


Bacon of 
Govern» 
ment, To 
Vigetlins, 
257. 271. 
326. Gilb. 
Diſt. and 
Replev. 2. 
Hie Rents, 
3» 


arediſſeiſors in their natural capacity, and the perſons who com- 
mitted rhe wrong ſhall be charged therewith, and not the corpo- 
ration, which conſiſts of a conſtant ſucceſſion of various perſons, 
and as a corporation can do no act without writing. 


Diſtreſs, 


Tx remedy for recovery of rent, by way of diſtreſs, ſeems 


to have come over to us from the-civil law ; for anciently, 


in the feudal law, the not paying attendance on the lords courts, - 


or not doing the feudal ſervice, was a forfeiture of the eſtate : 
but theſe feudal forfeitures were afterwards turned into diſtreſſes, 
according to the pignorary method of the civil law, that is, the 
land that is let out to the tenant is hypothecated, or as a pledge in 
his hands to anſwer the rent agreed to be paid to the landlord, 
and the whole profits ariſing from the land are liable to the lord's 
ſeizure, for the payment and ſatisfaction of it. 


Under this Head I ſhall conſider : 


(A) Who, in reſpect of his Eſtate or Intereſt, may 
diſtrain for Rent. 5 


(B) What Things may be diſtrained. 

(C) Of the Manner of diſtraining as to Time and 
Place. | . 0 

(D) Of the Diſtreſs when ſeiſed: And herein of the 


Diſtrainer's Intereſt therein, and what he is to do 
therewith. 5 | 


(E) Where a Diſtreſs ſhall be ſaid to be wrongful 
and exceſſive: And herein of the Remedy which 


the Party injured hath. | 
(F) Of diſtraining Things Damage- feaſant. 
(G) Of Diſtreſſes for Amercements. 


— + wa 13 _— 


Diftreſs, 


(A) Who, in reſpect of his Eſtate or Intereſt, may 
| diſtrain for Rent. te lors GH AMP 4 


F a man ſeiſed in fee makes a'gift in tail, or a leaſe for life, 
years, or at will, ſaving the reverſion to himſelf, with a referya- 
tion of rent, or other ſervices; the law gives the donor or leſſor, 


without any expreſs proviſion, remedy for ſuch rent or ſervices 
by diſtreſs, | 


343 


. . 


For this 
vide head 
of Rent. 
Lit. Q 214+» 
Bro. tit. 
Diſtreſs, 5 
15.5 and 


mis my Lord Coke calls a rent diſtrainable of common right. Co. Lit. 142. a. N H. 4. 18. Mo. 36. 


Cro. Eliz. 636. The bailiff that diſtrains muſt ſhew in whoſe right he does it. 


bro. Diſtreſs, 78. 


A receiver under the court of Chancery has power, it ſeems, to diſtrain without applying to the court 
for particular directions for that purpoſe, unleſs there be a doubt who has the legal right to the rent; for 


the diſtreſs muſt be in the name of the perſons entitled to the leg 
Hughes v. Hughes, 3 Br. Ch. Rep. 87.] 


But if the donor or leſſor reſerve not the reverſion, he cannot 
diſtrain of common right : but he may reſerve to himſelf a power 
of diſtraining, or the reſervation of the rent may be good to bind 
the leſſee by way of contract, for the performance whereof the 
leſſor ſhall have an action of debt. N 

A rent diſtrainable of common right, or by the common law, 
cannot iſſue out of an incorporeal inheritance: as if I have a 
right of common in another man's ſoil, and J grant it to A. re- 

ſerving rent, if the rent be behind, I cannot diſtrain the beaſts 


of A. becauſe the right of common, which every man has, runs 
through the whole common, | 


| diſtreſs can be taken. Cro. Jac. 111, 173. 2 Roll. Abr. 446. 451. Co. Lit. 47. 142. Bro. tit. 


Diſtreſs, 67. 80. 11 H. 4. 40. 5 Co. 5. vide Chan. Ca. 79. - 


A rent granted for equality of partition by one coparcener to 
another, is good: ſo, is a rent granted to a widow out of lands 
whereof ſhe is dowable, in lieu of her dower : the like law of a 
rent granted in lieu of lands upon an exchange: and for theſe the 
law gives a remedy by diſtreſs, without any proviſion of the par- 
ties, though they have no reverſion. | 


If a termor grants all his term, rendering rent, he cannot diſ- 
train for it. 0 55 | | 


al eſtate, Fitt v. Snowden, 3 Ack. 750. 


Co. Lit. 47. 
a. 5 Co. 3. 
Jewell's 
caſe. 

2 Saund, 
303. 


Co. Lit. 47. 
As» 142. A. 

2 Roll. Abr. 
446. So, of 
tithes, be- 
cauſe there 
is no place 
where the 


Co. Lit. 
169. b. 

3 Co. 22. b. 
Keilw. 104. 
126. 


Bro. Diſ. 
treſs, 7. 
Latch. 211. 


Bro. Debt, pl. 39. Freem. 228. pl. 226. Cro. Jac, 487. tra. 405. Al. 57. [2 WIL. 375. 


— M . Cooper. 


Where a leaſe came back to the original leſſor by an agreement entered into be- 


tween him and the aſſignee of the leſſee, chat the leſſor ſhould have the premiſes on the terms mentioned 
in the leaſe, and further ſhould pay a certain ſum annually over and above e rent towards the good will 


z ready paid by the aſſignee, it was adjudged, that ſuch agreement operated as a ſurrender of the whole 


term, and that the athgnee could not diſtrain either for the original rent, ar the ſum to be paid in groſs 
aunually, Smith v. Mapleback, 1 Term Rep. 441. ] 


(Although a term be veſted in an annuitant himſelf for ſecur- Fairfax v. 
ing an annuity, yet he may diſtrain for the arrears: as where je o 
lands were conveyed to truſtees and their heirs to the uſe of 1. 3 
for 99 years, if he ſhould ſo long live, upon truſt that he ſhould 

teceive and take thereout an annuity or yearly rent of 2501. with 

power of diſtreſs, and ſubject thereto, to the uſe of the grantor 

tor life, remainder over—it was holden that 4. might diſtrain, 
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Sn © Diſtrels. | 

| for that the grantor during the term was merely an under-tenant 
to him at the above rent, to which rent diſtreſs was incident by 

law, excluſive of the clauſe in the deed.] | . 
7 Co. 23-4 If a man ſeiſed of land in fee, and poſſeſſed of other land for 
e PMs years, grant a rent-charge for life out of both, with a power to 
147. b. diſtrain in both, if the rent be in arrear, the leaſehold as well as 
Oro. Jac. the lands of inheritance are ſubject to the diſtreſs, becauſe a man 
bs Gag may oblige his chattels to the diſcharge of the rent: but the rent 
Oro. Eliz. being a freehold, ſhall iſſue only out of the inheritance, becauſe 
607. 622. the leaſehold, being only a temporary and periſhing intereſt, is 
| not a fund commenſurate to the charge, and therefore the rent 
ſhall iſſue out of the inheritance, which for its duration is a more 
competent eſtate to ſupport the charge, and render the grant ef. 
fectual : and hence it was adjudged, that though the grantee 
might diſtrain in the leaſehold lands, yet he muſt avow for a rent 

iſſuing out of the inheritance. | 
27 Aff. 4. For an heriot ſervice due after the death of the tenant, the lord 


"4; 1 may either diſtrain or ſeize the beſt beaſt of the tenant. 


Avowry, 177. Cro. Eliz. 32. 590. Cro. Car. 260. Jon. 300. Roll. Abr. 665. n. 5. So, may 


the lord diftrain for relief. [Co. Lit. 8 3. if he claims the relief not by tenure, but by cuſtom, it ſeems 


there muſt be a preſcription to warrant the diſtreſs. Lat. 37. 95+ 130. 3 Bulftr. 323. 1 Jon. 132+] 
If he dies, his executors cannot diftrain, but may have an action of debt for it. 4 Co. 49. Ognel's caſe, 
[Co. Lit. 83. b. 47. b. 1 Show. 36.) Where a diſtreſs might have been taken for aid to marry his 
daughter, or make his ſon a knight. Roll. Abr. 665, 2 Inſt, 234. | ys 


Co. Lit. The ſervices or rent, for which the lord or leſſor may diſtrain, 


. muſt be certain, or ſuch as may be reduced to a certainty; for 
' otherwiſe the lord cannot, in his avowry, recover damages for the 
non- performance or non-payment, when the jury cannot deter- 
mine what injury he has ſuſtained. But if the tenant holds of his 
lord to ſheer all his ſheep feeding in ſuch a manor; this is certain 
enough, becauſe it is eaſy to compute the number within the pre- 
cincts of the manor ; and conſequently, what expence the lord is 
at in employing other hands to that work, and what damages he 
ſuſtained by the omiſſion of his tenant. 5 | 
4 Co. 50. b. If a man ſeiſed in fee, or for life, of a rent-charge, after ar- 
Ognell's rearages incur, grants over the rent to another, he cannot diſtrain 
caſe, Vau8Þ. for theſe arrearages, becauſe they are by the grant divided from 


40, 41. 
8. 0. cited; the freehold of the rent. 


the ſame law of a rent ſervice. Roll. Abr. 672. 


' Moſs v. [If the mortgagee give notice of the mortgage to a tenant in 


Gallimore, . poſſeſſion under a leaſe prior to the mortgage, he may diſtrain for 


Dougl. 266. . . . . 
\Term Rep. all arrears of rent in his hands at the time of the notice, as well 


384. See as for what accrues ſubſequent to it.] 
Powell's Mortgage, 84. | 


For this wide If tenant pur auter vie, or tenant for years, held over, yet the 


by 1.75 306. leſſor could not diſtrain them for (a) rent that became due before 


6 Co. 64, the determination of their reſpective leaſes, though they conti- 
Co. Lit 47. nued in poſſeſſion of the land afterwards; for when the leaſe was 


mw b determined, the leſſor could not avow on them as his tenants, 
might af. Claiming under a leaſe, which was determined. 


train the cattle damage-fealant, Keilw. 96. as 


To 


Diſtreſs, 343 
To remedy this, it is provideg by the 8 Ann. c. 14. That Fide afo . 
ce whereas tenants pur auter vie, and leſſees for years, or at will, 4 Geo. 2. 
« frequently hold over the tenements to them demiſed, after the © _ : 
<« determination of ſuch leaſes; and whereas after the determi- 11 Geo. a. 
« nation of ſuch, or any other leaſes, no diſtreſs can by law be © 
« made for any arrears of rent that grew due on ſuch reſpective | 
« leaſes, before the determination thereof; it is enacted, That it 
© ſhall and may be lawful for any perſon or perſons, having any 
« rent in arrear, or due upon any leaſe for life or lives, or for 
« years, or at will, ended or determined, to diſtrain for ſuch ar- 
© rears after the determination of the ſaid reſpective leaſes, in 
the ſame manner as they might have done, if ſuch leaſe or 
« leaſes had not been ended or determined; provided that ſuch 
« diſtreſs be made within the ſpace of fix kalendar months, after 
« the determination of ſuch leaſe and during the continuance of 
% ſuch landlord's title or intereſt, and during the poſſeſſion of the 
« tenant from whom ſuch arrears became due.“ | 
[Where there is a cuſtom that a tenant may leave his away- Beavan y. . 
going crop in the barns, Oc. of the farm for a certain time af- 1 
ter the leaſe is expired, and he has quitted the premiſes; the lanld?- 
lord may diſtrain the crop ſo left after the expiration of the fix 
months, and within the time limited by the cuſtom. | : 
If a leflee dies before the expiration of the term, and his per- Braithwaite 
ſonal repreſentative continues in poſſeſſion during the remainder 1 
and after the expiration of it, the landlord may diſtrain under abs 5 
this act for rent due for the whole term. ] | 


** 


* 


(B) What Things may be diſtrained. 


HERE muſt be a valuable property in ſome bady in the things Co. Lit. 47. 
diſtrained; therefore, no diſtreſs can be of dogs (a), deer (6), L % W- 8 
. to dogs, now 

coneys, Sc., which are fere nature. 


: that the le- 
&Nature hath paſſed an act to prevent the ſtealing of them. See ſt, 10 Geo. 3. c. 18. (5) But deer kept in 


a pri vote encloſure for the purpoſe of ſale or profit may be diftrained for rent. Davis v. Powell, C. B. 
Hila. 11 G. 2. 3 Bl. Com. 8.] f 


Things fixed to the frechold, or part of the freehold, as fur- 18 E. 3. * 
naces, chauldrons, doors, windows, fixed to the freehold, or corn * Co. Lit. 47. 


: . . 2 Inſt. 82. 
growing, cannot be diſtrained. ; 1 E. 
2 Mod. 61. [So, an anvil in a ſmith's ſhop, and a millſtone in a mill, are privileged from this diftteſs 2 


and a temporary removal of the anvil out of the ſtock, or of the millſtone out of the mill, for the purpoſe 
of ts being picked, does not deſtroy the privilege. 14 H. 8. 25. b.] * Cattle on the common, and 
corn growing, may be diftrained for teht, by 11 Geo. 2. c. 19. 8. 


No man can be diſtrained for rent by the utenſils of his trade (c), Co. Lit. 47. 
as the axe of a carpenter, the hooks of a ſcholar, the mate- (e) But 
rials for making cloth 3 ' ſhop; for theſe the Mics > 

s kor making cloth in a weaver's ſhop; for theſe the law pro- 


l | pteſcriptian 
tects under a preſumption, that without them the tenant could a toil is due 


neither be uſcful to others, nor gain a livelihood for himſelf. for repmring 


3 | a key or 
Farbour, which is to be levied by diſtreſs, ſuch diſtreſs may be of thoſe implements, by whi 


pets his livelihood, for the maintaining of thoſe is for the public good; and therefore the taking patt of 
he loadin, has been adjudged good, Mod. 104. Lev. 96, 97. 8. C. Raym. 232. Ld. traym. 38 5. 
2 4 2 Stra. 
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344 ' Diſtreſs, 


2 Stra. 1228. 80, has the difiraining part of the tackle of the ſhip, as where the anchor, cable, and 


ſails were taken. Carth. 4:7. Ld. Raym. 384. 12 Mod. 216. 5 Mod. 359. Salk. 248. pl. 4, 
for this wide plus, 2 H. 7.16. 2 Roll. Abr. 202. 3 Co. 710. Dyer 352. The cart of a huſband. 
man may be diſtrained, though an implement of his occupation. Carth. 359. admitted per cur. a 
implements of trade may be diſtrained if not in actual uſe at the time, and no other ſufficient diftrels can 
be found. Gorton v. Falkner, 4 Term Rep. 565. Simpſon v. Harcourt, C. P. Mich. 18 Geo. 2, 
Cited by Buller, J. Id. 569. The like law with reſpect to averia carucæ. But averia caruce, or im- 
plements of trade, may be diſtrained for a poor's rate, although there be other ſufficient diſtreſs : for the 
diftreſs in this caſe is in nature of an execution. Hutchins v. Chambers and others, 1 Burr. 579, Com. 
Dig. tit. Diſtreſs (C). Saund, on Conventicles, p. 39+] Be « 


n or. Alfo, for the benefit of trade and commerce, ſome things are 
b. Bro. privileged from being diſtrained, as an horſe in a ſmith's ſhop, an 


Diſtreſs 99. : . . . 
Co. . horſe in an inn, ſacks of corn or meal in a mill, cloth or garments 


3 Bulle 270. in a taylor's ſhop, or ſacks of corn or meal in a market. 
Olls Abr. , ; 0 

668. Cro, Eliz. 549. 596. [Noy, 68. But a chariot ſtanding at a livery-ftable is not privileged from 
diſtreſs. _ Francis v. Wyatt, 3 Burr. 1498. 1 Bl. Rep. 483. Nor is a race- horſe in a ſtable belong- 
ing to an inn keeper, a mile diſtant from the inn. Croſier v. Tomlinſon, Hertford Aſſigzes, coram 
Ryder, C. J. cited in 3 Burr. 1500. ] 


Cro. Elz. So, if an horſe carries corn to a mill, and is tied to the mill door, 
550. fer during the grinding of the corn, he ſhall not be diſtrained (a). But 
% cattle driving to a market, and by the way put into a paſture, may 
(a) 2 Vent. be diſtrained. | | ; | 

50. But wide 2 Vern. 130. | Infra, note on the laſt caſe. ] 


Roll. abr. And theſe things are privileged, though they continue there 

01. three or four days, or are retained never ſo long by the tenant for 
his ſatisfaction in ſome thing he has done about them. 

Roll. Abr. If a man rides to a place, and is there taken ſick, by means 


. whereof he is obliged to tarry there two or three days, his horſe 
2 horſe cannot be diſtrained for rent. a | 

which a man keeps for journies cannot, as is ſid, be diſtrained. 2 Inſt. 133. 2 Roll. Abr. 160. Roll. 
Abr. 658. Sed gu ? Nor an horſe upon which another rides. Co. Lit. 47. Cro. Eliz. 552. But an 
Horſe upon which a man is riding, may be diſt:ained damagę- feaſant, and led to the pound with the rider 
en him. Vent. 36. Sid. 440. But this is not law. Things in actual uſe cannot be diſtrained, be. 
cauſe the taking of them wauld occaſion a breach of the peace. See what is ſaid by Willes, C. J. on the 
caſe of Webb v. Bell, 1 Sid. 440. in 4 Term Rep. 563. and Storey v. Robinſon, 6 Term Rep. 138.] 


wu Lit. 47- Things diſtrained damage-feaſant cannot be diſtrained for rent, 
— a becauſe they are in the cuſtody of the law. 

executor he pleads riens in ſes mains, but certain goods diſtrained and impounded : adjudged no afſets 5 
charge him, Cro. Eliz. 23. [So, it ſeems that goods under an attachment cannot be diſtrained, 
Monk's caie, 1 Ventr. 221. arguendo. ] | | 


Oro. Elis. If a clothier having put his wool to ſpin comes with an horſe to 
23 * carry it back, but becauſe there is no beam or weights at the ſpin- 
ged. 


Lev. 261. ner's houſe to weigh it, the clothier and ſpinner, with the leave of 
5. C. cited. a neighbour, who had a beam and weights in his houſe, bring the 
_— cho horſe thither, and enter the houſe to weigh the yarn, the lord of 
undertakes the houſe, whilſt they are there, cannot diſtrain the horſe for 


to carry all ſeryices. 
perſons | 55 
goods, thereby becomes a common carrier, and the goods in his poſſeſſion are privileged. Salk. 249, 


250. : : | 
Roll. Abr. Things for which a replevin will not lie, ſo as to be know! 


667. Teile. again, as money out of a bag, cannot be diſtrained, for this reaſon; 
145. 2 att. | and 


SS a... a. 


Diſtrels. 
and alſo for the damages, that ſhocks of corn,“ hay, Or., might 
ſuſtain, it was held that they could not be diſtrained. : 


348 


82. [But 
money in a 
bag ſealed - 


may be ciſtrained 3 for the bag ſealed may be known again. 22 E. 4. 50. b.] * But for this wide 


2W.& M. c. 5. ſet forth at large, letter (D), pf. But notwithſtanding this act, theaves of corn, 


it ſeems, cannot be diſtrained for the artears of an annuity. Horton v. Arnold, Fort. 361. } 


Averia caruce, or beaſts of the plough, or any thing belonging 
to it cannot by common law be diſtrained while there are other 
goods or beaſts (which Bracton calls animalia otigſa), which may be 


diſtrained. Alſo, a covenable diſtreſs is not of armour or veſſel, or 


apparel, or jewels, ſo long as there are other ſufficient or coven 


able, nor of ſheep, ſaddle-horſe, poultry, or fiſh. | 


By the ſtatute de diftriffiene ſcaccari made 51 H. 3. f. 4. © No 
{* man ſhall be diſtrained by the beaſts that gain his land, nor by 
« his ſheep, but until another diſtreſs or chattels ſufficient be 
« found, except for damage-feaſant.” 


but to all other diſtreſſes, as well at the ſuit of the king, as at the ſuit of the ſubject. 


Co. Lit. 47 


2 Init, 133. 


See ſupra in 
this Chapt. 


is ſtatute 


extends not 
only to dif. 
treſſes be- 
tween Lord 
and tenant, 
2 Inſt. 133. 


Dal. 84. In an action on this ſtatute, it is not neceſſary to ſhew that there was a ſufficient diftreſs, præter, 
c. But it muſt come on the other part, // to plead that there was not a ſufficient diſtreſs, prater, &c. 
Dyer, 312. pl. 85. It muſt be intended there was cattle ſufficient at the time of the diitrefs, and it 


is not material what was before or after. 2 Inſt. 133 


It is agreed that the cattle of a ſtranger eſcaping into his neigh- 
bour's grounds, and there being /evant and couchant, may be diſ- 
trained by the lord or leſſor of thoſe grounds for rent or ſervices 
due to him; for it. ſhall be imputed the owner's folly that he did 
not provide againſt this miſchief by proper bounds and fences, 


2 Brownl. 170. But ſuch cattle ſhall not be liable to a diftreſs for an amercement. 


27 E. 3. 80. 
2 Inſt. 296. 
Palm. 43. 
Dyer 317, 
318. 

2 Leon. 7, 8. 
Co. Lit. 47». 


Noy, 20. Nor to 


a rent-charge iſſuing out of thoſe lands, unleſs they were levant and couchant, Roll. Abr. 668. 
1 Mod. 63, And by the better opinion of the books, it ſeems not to be material whether they were 
levant or couchant or not. Vide Co. Lit. 47. 2 Sand. 290. 2 Brownl. 170. Palm. 43. Hob. 26 5» 


Cattle which are in certain land by way of agiſtment may be 
diſtrained for rent. 

If the tenant ought to incloſe againſt the highway by preſcrip- 
tion, and in driving my cattle by the way, by default of the in- 
cioture they eſcape into the land of the tenant, the lord cannot 


diltrain them: fo, if he ought to incloſe by preſcription againſt 
my land, and my cattle eſcape. | 


It A. and B., have two cloſes lying contiguous, and A. by pre- 
ſcription is bound to repair the fences between both the ſaid 
cloſes, and A. leaſes his cloſe to C. for years, rendering rent; and 
the fences between the two cloſes being out of repair, the cattle of 
B. eſcape into the cloſe of A., he may diſtrain them for rent ar- 
rear; and it is not material whether they are levant and couchant 
ornot: adjudged, and the judgment affirmed upon a writ of error, 
though objected that they eſcaped there through the default of 4. 
who ought to have taken care that the hedges were repaired: and 
by Sanders; nota ; this was a hard caſe to maintain, there being 
a vaſt difference between the lord's taking a diſtreſs within his 
ſeignory, and the leſſor's diſtraining for rent reſerved upon his 


own leaſe; for the lord had nothing to do with the land or fences, 


and ſo it concerns not him whether they are in repair or not; 
otherwiſe of the leſſor; for he ought to repair them, elſe he will 
have adyanta ge of his own wrong. | 

| . [The 


Roll. Abr. 
669. 


22 E. 4. 49. 
15 H. 7. 


17. d. Roll. 4 


Abr. 668. 
But for this 
vide 2 Leon. 
7. Dyer 317. 
2 Sand. 289, 


290. Poot 


and Longue - 
ville. 
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2 Vent. 50. If a man, that is driving his cattle to London to ſell, aſks leave of 


— Diſtreſs, 


Kimp v. [The various caſes upon this point were very fully conſidered in | 
| Crewe a later caſe, where the following diſtinctions were made. If ; 7 

2 Lutw. , . 

4571. ſtranger's beaſts eſcape into the land, by the default of the owner, 7 
they may be diſtrained for rent, without being levant or couchant. 6 
But if their eſcape be in conſequence of the default of the tenant (s 
of the land in not repairing his fences, the leſſor cannot diſtrain 
them, though they have been levant and couchant, unleſs he have th 
given notice to the owner, and he ſuffer them to remain there af. | - 
terwards. But the lord of the fee, or the grantee of a rent- 5 
charge, may in this laſt caſe diſtrain them, without giving notice, but 
after they have been levant and couchant.) & 


— 2 the leſſor to put his cattle into the ground for a night, and he gives 


3 Lev. 260, him leave ſo to do, with the conſent of the leſſee, and the cattle his 
261. 8. C. arc put in accordingly ; the leflor is not concluded by this licence, 


; | . - x int 
8 but that he may diſtrain them for rent; adjudged upon demurrer; 1 
Where in and it not appearing by the pleading that the ground belonged to a 
this very a common inn, it came not in queſtion whether in that caſe they 
caſe the might have been diſtrained 54 
ts ted ght have been diſtrained, | 5 
relief in equity, the conſent of the head landlord being looked upon as a fraud and contrivence to 15 
ſubject the cattle to a diſtreſs, and there cited the caſe of Bredon and Pierce, where there being two the 
years arrear of a rent-charge, and cattle came by eſcape out of the next ground, and were diſtrained, 11 0 
&c. The Lord Nottingham relieved againſt it. Preced. in Chan. 7, S. C. decreed for the plaintiff with preve 
coſts, at law, and in equity. oath | 

| 0 8 2 ] 
(C) Of the Manner of diſtraining, as to Time and - 
Place. diſtr 
a | ; 5 N . to 
Co.Lit. 142. Diſtreſs for a rent-ſervice, or a rent-charge, cannot be in the | q 
| . 8614. + * night, but one may diſtrain cattle damage: feaſant in the 
night, otherwiſe they may be gone before morning. b 
4 Leon. 218. If the tenant, when the lord is in view of the cattle, to avoid ) 
Bur if betore the diſtreſs, chaſes them into a place not within the lord's diltrels, | I 
the ſtat. 8 N 3 
Ann. c. 14. yet the lord may take them freſhly ; for the tenant ſhall not have tl 
and 11 Geo. advantage of his own wrong. 
2. c. 19. 
the tenant, before the lord had view of them, had chaſed them away, or if the tenant for other lawful BY 
reaſon, even after view, had chaſed them away, or if after view the cattle went out of themſelves, tit t 
lord could not diſtrain them, 44 E. 3. 20. Co. Lit. 161. a. 268. a. 2 Inſt. 131, [But now dy the te 
11 Geo. 2. C. 19+, goods, &c. may be diſtrained in 30 days, after removal. ] | 12 
3 „ 1 
Buckley v . {If by the cuſtom of the country, or by expreſs ſtipulation be. Wi rot b 
OD. tween the parties, the rent be payable on the day on which the could 
b. tenant enters, the landlord may diſtrain for it on that day. 805i. By 
6 Mod. 214. ſeems, by the uſage of a pariſh, a quarter's rent may be diſtrained tt cau 
for before the end of the quarter.) | 64 pain 
(a) Thisis By the ſtatute of Marlbrige made (a) 52 H. 3. c. 2. None made 3] 
. rh ee ſhall diſtrain any to come to his court, (5) which is out of lu Age 
— — . . . . 0 
mon law. (fee, or upon whom he has no juriſdiction, by reaſon of 1 Ditret, 
a lu 104. c hundred or bailiwick, nor take diltreſſes out of the fee or plat the king 
(2) This is ( „ 
bende ef Where he hath (c) juriſdiction. a Alf 
ſvit-ſervice in reſpect of a ſeignory, and not of ſuit-real in reſpect of reſiance. 2 Inſt. 194. 0 55 © Giſt; 


; Sas ; . 2 je, u 
no diſtteſs is prohibited by this act in any place where he bath power, by cuſtom or otherwilty 
diltrain. 1 And. 723 72. : By 


By the ſame ſtatute, c. 15. it is enaCted, * That from (a) (a) But this 


in | , 
s te thenceforth (6) it ſhall be lawful for no man (c) for any man- ras 4 
1 « ner of cauſe to take diſtreſſes out of his fee, or in the king's of the com. 
a « highway, or in the common itreet, but only to the king and mon law. 
a © his officers, having ſpecial authority ſo to do.“ 3 N 
un mult not be taken ſimpliciter, ſo as to take advantage thereof in bar of an avowry, but ſecundum quid, vir. 
that the tenant may have an action againſt the lord upon this ſtatute, in which he ſhall be fined. 
Ve 2 Inſt. 132. And if it may be pleaded in bar of the avowry, the king ſhall loſe his fine. (e) This 
af. ys be intended only of diſtreſſes by reaſon of a ſeignory, and not of diſtreſſes for rent-charges, &c. or 
ent- by reaſon of a leet. 2 Inft. 131. And. 72. Nor of ſuch things for which no diſtreſs can be taken 
; bat in the highway, as for toll-thorough due by cuſtom. Cro. Eliz. 110. But an heriot cuſtom may 
ice be (ciſed in the highway, for that is not a diſtreſs but a ſeiſure: but a diſtreſs cannot be taken there for 

an heriot · ſervice. 2 Inſt, 132. Goull. 97. 4 
e of ä 8 
Ives If the lord coming to diſtrain hath a view of the beaſts within 2 Inf. 232. 
attle his fee, and before he can diſtrain them the tenant chaſes them 
nce, into the highway, the lord, notwithſtanding the ſtatute of Marl- 
rer; bridge, c. 1 5. may diſtrain them there. 
ed to A diſtreſs for rent may be taken in a houſe, if the door be 46 E. 3. 26. 

they open; ſo may it be taken out of a window. | ” Roll. Abr. 
; | 71. 

C0. 92. One cannot break open the outer door to diſtrain; and Ld. Hardwicke C. J. held, that a 
ance to padlock put on a barn door could not be opened by force, to diſtrain the corn. 9 Vin. Abr. 128. pl. 6. If 
ng two the outer door be open, one may break open the inner door to diſtrain. Comb. 17. [ See the ſtat. 
trained, 11 G. 2. c. 19. 87. which empowers the landlord in the caſe of goods being fraudulently removed to 
ff with prevent a diſtreſs, to break open a dwelling-houſe, taking a conſtable with him, and having firſt made 

cath before a juſtice of a reaſonable cauſe to ſuſpect that they are therein. See infra, tit. Rent, (K). 

1 [If the demiſes are ſeveral, there muſt be ſeparate diſtreſſes Rogers v. 
& and upon the ſeveral premiſes ſubject to each diſtinct rent; for one nes 
diſtreſs cannot be taken diſtributively, and the law gives no right Hardw. 245, | 

3 to enter into any premiſes but thoſe whence the rent iſſues.] 2 Str. 1043. 
in _— 

in the 
„ wot Ml (>) Of the Diſtreſs when ſeiſed : And herein of the 
— o oy 7 . . - 
diſtreſs, Diſtrainer's Intereſt therein, and what he is to do 
zot have therewith. | | 
tber lawful the common law, a man might have driven a diſtreſs whi- 2 Inf. 106. 
ſees ther he pleaſed, which was very miſchievous; 1ſt, Becauſe | 
But now 5 the tenant was bound to give the beaſts ſuſtenance, if impounded 

: m an open pound, and being driven into another county, he could 

ep ym not by intendment of law know where they were. 2dly, He 
| hic t 2 


coulu not tell where to have a replevy; but now, | 
By the ſtatute of Maribridge, made 52 H. 3. c. 4. * None ſhall This fatute 


: cauſe a diſtreſs to be driven out of the county where taken, on - 3 
pain of fine,” c. 5 Hiſimin- 


380, kt 
1;ſtrained 


& None made « E + , audio whe. 

q ” 3. 2Inft. 191, Yet if the tenancy is in one county, and the manor in another, the lord 

\ut of lis "Agee tbe diſtreſs taken in the tenancy unto the manor in the other county ; for the tenant doing 
0 the 


manor, oy common intendment knows what is done there. 2 Inſt, 106. Keilw. 5o. Bro. 


f 2 Yo 
fon 5 : Os 33. Where he who will take advantage of this act muſt do it by way of action, ſo as tu entitle 
e or plac = King to a ſine, wide 3 Lev. 48. . 


0. Allo by the ſtatute of the 1 & 2 of Ph. & Mary, c. 12. * No (4) Notinto 
\theryilty Uiſtreſs ſhall be driven out of the (d) hundred, rape, wapentake, en, 
| cc 


1 


ot the it 
r * 
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2 
; 


IL EW. x 


2 r i 


348 Diſtreſs, 


Litchfield, ec or lathe, where taken, except to a pound overt within the fame K 
thouph till « ſhire, not above (a) three miles diſtant from the place where is n 
+ Mar- kart (c taken; and no diſtreſs ſhall be impounded in ſeveral 4 
SAS han. taken; and no diſtreſs ſhall be impounded in ſeveral places, i 
dred in 6 (5) whereby the owner ſhall be conſtrained to ſue ſeveral rele. ” 
which, se, 4c yins, upon pain that (e) every perſon offending ſhall forfeit to | 
(a)Godb.n. the party gricved 5 J. and treble damages.“ dif 
Goulſ. 101, (5) As if impounded in ſeveral liberties, &. elſe it is no offence within the flatwe, 
Noy, 52. Dyer, 177. in margin. (c) But whete three perſons diſtrain a lack of ſheep, and ſeverally am 
impound them in three ſeveral pounds, whereby, &c. yet they ſhall forfeit but one five pounds and ons mel 
treble damage. C10. Eliz. 480. Moor, 4.53. pl. 620. Noy, 52. 62, Dyer, 177. in margin, But 0 
Noy, 62. by Fenner, it the plaintiff brings his action againſt them ſeverally, every one ſhall pay gl. « 
But Q. [Treſpaſs will not lie for impounding a diſtreis in another county, but the action muſt be upon l 
this ſtatute, Gimbait v. Pelah, 2 Str. 1272. ] | : | « f 
- 7 n 
Co. Lit. 47. If a man diſtrains dead goods, as utenſils of a houſe, or fuch « fi 
e like, which may take damage by wet or weather, and the like, he « n 
pinfold made Onght to impound them in an houſe or other pound covert within « C 
for ſuch three miles in the fame county; for if he impounds them in: « {i 
purpoſes, or pound overt he ought to anſwer for them. « f 
the elofe of ; | 
him that diſtrains, or the cloſe of a ſtranger with his conſent, where the diſtreſs is taken: a pound cover « fi 
or cloſe is when the diſtreſs is impounded in a houſe. Co. Lit. 47. | 1 
Co. Lit. 47. If a man diſtrains cattle, and puts them in a pound overt, the : {t 
* # 100. owner ought to keep them at his peril, for it is lawful for him w . be 
1 come there for this purpoſe; but if put in a pound covert or cloſe, th 


there the diſtrainer ought to keep them at his peril, and yet he ſhall Wl by 
not have any ſatisfaction for it. | N 
Owen, 124. He who diſtrains cannot make uſe of the diſtreſs, ſo as to work try 


. (| 
2 17 11 a horſe, &c. for he hath no property therein, but a bare powerby 4 ſuc 
cattle taken act of law to take it: fo, if a man hath a return irrepleviſable, yet . - 
| the 


in Witber- he cannot work it, for the judgment is to remit it to the pound 


_ « 
n ti be em remanſur. Ic. * 
Owen, 46. 1 Leon. 220. 1 ry 
. , . E 
Roll. Abr. If a man takes a cow for a diſtreſs, he cannot milk her; fo . o. 
. though the cow be the better for this, yet he ought not to do good « | 
Cro. Jac. to the owner without his conſent, and perhaps the owner wou H tel, 
747: e have come before any damage came by this to the cow; and if it WW ſha] 
96. 1ere 7 ; . . . . 
Pan gif. Periſh by this, he who took the diſtreſs may diſtrain again. « {uſt 
trained a trunk for rent, and being informed that there were things of value in it, he cauſed it u the 
corded to prevent damage; he was for this adjudged a treſpaſſor ab initio; cited by Twiſden to have ben « an 
adjudged before Roll, C. J., 1 Ventr. 37. [It is ſaid by Popham, C. J. that the diſtrainor may met b on 
with a diſtreſs where it is for the owner's benefit, as by ſcouring armour, or fulling raw-cloth. Ub diſt 
Elis. 783 ] A hide diſtrained cannot be tanned, for the property is threby guafi altered; the mark "to h 
whereby the owner might not know it, being thereby taken away. Cro. Eliz. 783. If a man diftraw 
for ſeveral barrels of beer, and draws beer out of one of them, he is a treſpaſſer ab initio as to that bart « p 
only. 6 Mod. 216. per Holt, C. J. [It is provided by the 11 G. 2. c. 19. & 19, 20. that for 8 ID | 
unlawful act done, the diftrainor ſhail-not. be a treſpaſſer ab initio 3 but that the party grieved ſhall cut Urtu 
have an action for the real damage ſuſtained; and not even that, if tender of amends is made betore 4 due, 
action is brought. ] 
f | perſe 
27 AN. 64 If a man diſtrains a horſe, and impounds him, and the bott My T1 
Roll, Abr- leaps three times over the pound, which is as high as it uſed to be ach 
673 Where . 0 by 8 ſt . ecut 
one diftrain- and thereupon he who diſtrained ties the horſe to a poſt nm 0 
ed a bog pound, by reaſon whereof he ſtrangles himſelf, the owner mi! 10 * 
a oe have an action of treſpaſs, | | o di 


which afterwards eſcaped, but it did not appear that it was by the diſtrainer's fault; in an action the 


x 
7 


\ 


paſs brought by him for the treſpaſs done by the hog, it was adjudged that the action would not lie, for 


me he might chooſe what pound he pleaſed, and it was his folly not to chuſe one that would hold him; which 
is not like a diſtreſs dying in pound, that being the act of God; and his default muſt not entitle him to 

885 mother action, nor ſubject the defendant to a double puniſhment for the ſame cauſe, viz. the loſs of his 

ces, pig, and the damages and colts in this action. Salk. 248. pl. 3. Ld. Raym. 719. 

plc- 


it to Diſtreſſes for rent being in nature of pledges, and the perſon 
diſtraining having no power to ſell or diſpoſe of them, they often- 


ate, times proved of little or no benefit towards haſtening the pay- 


* ment of the rent; for remedy whereof it has been enacted, 
But « That where any goods or chattels ſhall be diſtrained for any 2 W. & M. 
ay 5h « rent reſerved and due upon any demiſe, leaſe, or contract what- fel. 1. C. 5. 
e upon « ſoever, and the tenant or owner of the goods fo diſtrained ſhall 

| « not, within five (a) days next after ſuch diſtreſs taken, and no- [{a) The _ 
t fuch « tice thereof (with the cauſe of ſuch taking) left at the chief mor = 
e, he « manſion-houſe, or other moſt notorious place on the premiſes the gay of 


« charged with the rent diſtrained for, replevy the ſame, with fale. 1 H. 
« ſufficient ſecurity to be given to the ſheriff according to law; Bl. 141 
« that then after ſuch diſtreſs and notice as aforeſaid, and expira- 
« tion of the ſaid five days, the perſon diſtraining ſhall and may 
« with the ſheriff, or under-ſheriff of the county, or with the con- 
l « {table of the hundred, pariſh, or place where ſuch diſtreſs ſhall 
him w « be taken, (who are hereby required to be aiding and aſſiſting 
D's « therein,) cauſe the goods and chattels ſo diſtrained to be appraiſed 
| Chat « by two ſworn appraiſers (whom the ſheriff, under-ſheriff, or 
« conſtable, are hereby empowered to ſwear) to appraiſe the ſame 


na cover; 


_ truly, according to the beſt of their underſtanding ; and after 
oval * ſuch appraiſement ſhall and may lawfully ſell the goods and 
Able. ret chattels ſo diſtrained, for the belt price that can be gotten for 
= uy « the ſame, towards ſatisfaction of the rent for which the ſaid 
* goods and chattels ſhall be diſtrained, and of the charges of ſuch 
* diſtreſs, appraiſement, and ſale, leaving the overplus (if any) in 
the hands of the ſheriff, under-ſheriff, or conſtable, for the 
her; fo “ owner's uſe. | | 
o do And that upon any pound - breach or reſcous of goods or chat- 5 4. 
ner wol * tels diſtrained for rent, the perſon or perſons grieved thereby, [(%) The 
, and H, man, in a ſpecial action upon the caſe, for the wrong thereb 5 r. 
1. © {uſtained, recover (b) treble damages and coſts of ſuit againit wrong 
-auſed 1 the offender or offenders in any ſuch reſcous or pound-breach, entitled to 
5 —_— ap or either of them, or againſt the owner of the goods een bar 
«cloth. ( ſtrained, in caſe the ſame be afterwards found to have come damages. 
; the to his uſe or poſſeſſion. | Lawſon v. Story. Carth. 321. Ld. Ray m. 19.1 


29 Provided, that in cafe any ſuch diſtreſs and fale be made by 8 5; 
virtue or colour of this act, for rent pretended to be arrear, and 

due, where in truth no rent is arrear, or due to the perſon or 
perſons diſtraining, or to him or them in whoſe name or names, 
er right, ſuch diſtreſs ſhall be taken, that then the owner of 
uch goods or chattels diſtrained, and fold as aforeſaid, his ex- 
, <utors or adminiſtrators ſhall and may, by action of treſpaſs, 

or upon the caſe, to be brought againſt the perſon or perſons 

o diſtraining, any or either of them, his, or their executors or 

| - | « adminiſtra- 
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4 Mod.231, 
232. Salter 
and Brund- 
En. 


4 Mod. 385. 
do 395 
Walter and 
Rumball. 
Comb. 3836. 
S. C. La. 
Raym. 53. 
55. Salk. 
247. pl. 1. 
12 Mod. 76. 


* Who was 


Diſtrels. | 
ce adminiſtrators, recover double the value of the goods or chat. 
ce tels ſo diſtrained and fold, together with full coſts of ſuit. 
Alſo, the ſame act empowers “ any perſon, having rent arrexr, 
cc to ſeiſe and ſecure any ſheaves or cocks of corn, or corn looſe, or 
& in the ſtraw, or hay in any barn or granaty, or upon any hoye|, 
« ſtack, or rick, or otherwiſe upon any part of the land charged 
ce with ſuch rent, and to lock up or detain the ſame in the place 
« where the ſame {hall be found, in the nature of a diſtreſs, till 
ec the ſame ſhall be replevied, upon ſuch. ſecurity to be given as 


cc aforeſaid; and in default of replevying the ſame within the time 


& aforeſaid, to ſell the fame after ſuch appraiſement thereof to be 
« made; fo as ſuch corn, grain, or hay, be not removed by the 
« perſon diſtraining, to the damage of the owner thereof, out of 
cc the place where the ſame ſhall be found and ſeiſed; but be 
<« kept there as impounded, till the ſame ſhall be replevied or fold, 
« as aforeſaid.” 

An action was brought, wherein the plaintiff declared againſt 
A. and B. in cuſtod. mar., &c. de eo quod ipſi, ſuch a day and year, 
apud, c. in com. prædict vi & ar mis, Mg. bona & catalla, vis, 
quadraginta quarteria horde: ipſius C. (pl.) ad valentiam 40 librarun 
adtunc & ibidem invent. nomine diſtrictionis pro redditu per ipſum C. 
prefat. A. ſuper dimiſſion. meſſuag. & quarundem terrar. eidem C. 
per ipſum A. ante tunc. fact. debit. & in arretro fore ſuppoſit. & pre- 
tenſ. colore cufuſdam actus parliamenti in hujuſmodi caſu nuper edit. & 
proviſ. ceper. & diſtrixer. & bona & catalla illa fic diſtrict. adtunc & 
ibidem detinuer. quouſq ; poſten fſ. 23 die, Sc. pred. bona & catall 
colore aftus illius vendider. & diſpoſuer. ubi revera & in facto tempert 
captionis bonorum & catallor. pred. aut tempore uenditionis eorunden 
nullus redditus per ipſum C. eidem A. debit. aut in arretro fuit, & 
alia enormia, &©c. B. One defendant pleads not guilty, and illue 
thereupon, and judgment 1s given againſt the other defendant by 
default, &'c. and it was now moved in arreſt, Sc. that there 
muſt be a leſſor and leſſee to bring this caſe within the act, and 
that if there be no demiſe, this act gives no remedy z and here 
no demiſe is ſufficiently ſet forth in the declaration; nor is it ſaid 
that the goods were diſtrained for rent arrear, but that they were 
taken nomine diſtrictionis, which is not a good averment that thej 
were diſtrained; but per cur., the declaration is good. 

In trover, on not guilty pleaded, it was found, that 4. v 
ſeiſed in fee of certain lands lying in two hundreds, and demiſed 
them to the plaintiff's father for two years at 40 J. per amin 
rent, and that for 50 J. arrear of rent, the defendant, by order ot 
the bailiff or ſteward of 4. who was beyond ſea, diſtrained the 
goods in the declaration, being /evant and couchant upon the 
lands, and gave notice thereof to the plaintiff, * who did not fe- 
plevy them; and that after five days after ſuch. notice, the de. 


the owner of fendant, with the conſtable of one hundred, in the preſence ® 


the goods 
diſtrained, 
though not 
the tenant 
of the land. 


the conſtable of the other hundred, cauſed the ſaid goods to be 
appraiſed by two perſons, ſworn for that purpoſe, by the col 
ſtable of one hundred, in the preſence of the conſtable of js 
other hundred; and that he after ſold ſome part, but not 7 1 


/ . 


O 


9 
h 


* : 5 F - 


of 


_ Diſtreſs. 
value of the rent arrear, and carried away the other goods in or- 
der to ſell, when he ſhould have an opportunity, & ,, &c. The 


31 


rear, firſt exception taken to the verdict was, That it was not found, 
e, or that the goods were ſold with the concurrence of the ſheriff or 
vel, conſtable, who ought to be preſent as well at the ſale as at the 
arged appraiſement; becauſe if any overplus, it is to be left in their 
place hands. 2dly, That it was not found the goods were ſold for the 
8, till beſt price that could be gotten; and if ſold at an under- rate, the 
en as party ſhall not be concluded. 3d!ly, That it was not found that 
e time the defendant had any direction to ſell the goods, but only to 
to be take them, and it may be the landlord would have kept them till 
by the as a diſtreſs. But principally it was inſiſted, that notice to the 
out of WW plaintiff himſelf, who was owner of the goods, was not ſufficient, 
hut be but it ought to have been left at the moſt notorious place, by the 
r ſold, expreſs words of the act; and ſo the authority given by this act not 
purſued; and then the defendant is a treſpaſſer ab initio, as he who 
againſt worksa diſtreſs: and the notice ought to have beengiven tothe tenant 
d feat, of the land, becauſe he might have paid the rent and ſaved the 
a, Viz, goods; or if not, he might have replevied them, which he might 
brarum have done, though. he were not the owner thereof. Alſo the 
pſum C. goods are not duly appraiſed, for they were appraiſed by two per- 
dem C. fons, fworn by the conſtable of one hundred only; and though 
E pre- it were in the preſence of the conſtable, yet that was not ſuffi- 
edit. & cient, becauſe this diſtreſs was in the name of an execution ; and 
dtunc & being taken in ſeveral hundreds, the conſtables of both hundreds 
? catalia ought to have cauſed the appraiſement to be made; this aft being 
o tempore an authority to them both for that purpoſe, where the diſtreſs 
-orunden happens to be in two hundreds,. the conſtable of one hundred 
fuit, 2 having no power over the goods taken in another hundred, out 
and iſſue of his own. But per cur. This ſtatute was made for the benefit 
adant by of the landlord, not of the tenant ; and therefore notice to the 
nat there owner of the goods was ſufficient ; for the only reaſon of direct- 
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mg the notice to be left at the manſion-houſe was, that the owner 
might have notice by the tenant to replevy them, and no need 
of notice to both, becauſe either of them might replevy them; 
and as the owner of the goods is principally concerned, notice to 
him is much the beſt. And though the diſtreſs be taken in two 
hundreds, yet it is but one diſtreſs taken at one time, and for one 
entire rent; and both conſtables being preſent, there is a ſuſh- 
cient concurrence of both, though one only adminiſter the oath, 
for two oaths were not to be adminiſtered ; and the chief deſign 
of directing the preſence of the conſtable, was for. the ſake of the 
landlord, to prevent any breach of the peace; and the preſence 
of the other conſtable made it his act, though he were out of his 
on hundred; for the ſtatute to this purpoſe gives him power to 

xt in any place. It was therefore adjudged for the defendant. 
If a landlord comes into a houſe, and ſeiſes upon ſome goods 
% 2 diſtreſs, in the name of all the goods in the houſe, that is 
+ luſficient ſeizure of all; and though by the common law the 
eg was to remove them in a convenient time; yet ſince the 
Katute 2 . & DIM. c. 5. they are to be removed immediately, 
| except 


6 Mod. 214 

per Holt, 

Ce. J. Ld. | 
Raym. 54. . 
2 Ld.Raym. 
1424. 
Barnard. 
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= _ Diſtreſs, 
K. B. 3. 4. except corn or hay, though the things in their own natute 
row Tong are not eaſily, or without damage removeable, as barrels of 
xx Geo. 2. beer, Wc (a) N 

E. 19. & 10. , they may be ſecured and fold on the premiſes chargeable with the rent. 


(E) Where a Diſtreſs ſhall be ſaid to be wrongful 
and exceſſive : And herein of the Remedy which 
the Party injured hath. | | 


This ſta- BY the ſtatute of Marlbridge, diſtreſſes muſt be reaſonable, and 
— not too great. f 
c. 4+; vide alſo 51 H. 3. ſtat. 4. the ſtatute de diftiiffione ſeacrarii. If the landlord takes an unres- 
ſonable diſtreſs, an action lies upon this ſtatute, but not an indictment or information, becauſe a private 
A offence, Mod. 71. 288. Lev. 299. Raym. 205. Vent. 104. [Nor will treſpaſs lie for an exceſſive 
1 diſtreſs, except in one caſe, where the things diſtrained 2re of certain known value, as gold or filver; in 
1 all other caſes the action muſt be on the ſtatute. Hutchins v. Chambers, 1 Burr. 590. Moir v. 
W | Munday, Hil. 28 G. 2. B. R. cited in the laſt caſe. Lynne v. Moody, Fitzgib. 85. 2 Str. $51.] No 
diſtreſs for homage or fealty ſhall be ſaid to be exceſſive, for the high eſteem theſe are of in the law; but 
"| | 2. & wide 42 E. 3. 26. 4Co.8. b. Bevill's caſe, 2 Inſt. 107., where, notwithſtanding it is ſaid, 
460 that the ſtatute of Marlbridge is general, vide 13 H. 4. Fitz. tit. Avowry, 230, it was held, 


18 that a diſtreſs of more than the value ſhall not be ſaid exceſſive, for the expences of knights of parlia- 5 
„ ment; becauſe the king is in a manner party. | | | 5 IN 
7.5. | G : I q 
be | 41 E. 3-26. If forty ſheep are taken for 2 d. and ſixteen oxen for gd. this is 
+l } þ 4 O11. ; 5 N 

We . exceſſive 

2 5 * 90, if two oxen are diſtrained for four pair of gloves, ten ſheep 
634 for one pair, and ten for another, it is an exceſſive diſtreſs. 
"15-49 55 But if a man takes five horſes joĩned in a cart for 3 d. rent, this i 9 
© B not exceſſive for the entirety. Eh | 
2 Inſt. 107. 80, if the lord diſtrain an ox or an horſe for a penny, if there 
7 were no other diftreſs upon the land holden, the diſtreſs is not 7 
exceſſive; but if there were ſheep or ſwine, Sc. then the taking in: 
of the ox or horſe is exceſſive, becauſe he might have taken a 
beaſt of leſs value. K 
Moor, 7. If for 10/. rent due at one day, a man diſtrains goods of the take 
. value of 3405. only, and at the time of taking the diſtreſs there are | , 
13. S. C. goods of a ſufficient value upon the premiſes, he cannot, for the N . 
ons ; wi ſame rent, diſtrain again; for it was his folly, that at the firlt Sig 
nen 9% he diſtrained no more; but if there be rent in arrear at ſeveral bars 
vide 17 Car. 8 : th iurtt 
2.c.7.44., days, a diſtreſs may be taken for what was due at the other | 
dy which it days. | . If 
is enacted, | 8 
That where the value of the cattle diftrained ſhall not be found to be to the full of the arrears diftrainel (eaſa, 
4H for, the party, to whom the arrears were due, his executors or adminiſtrators, may from time to um big.; 
= , diftrain again far the reſidue of the (aid arrears. [Whether or not there ſhall be more diſtreſſes than on be dif; 
7 depends upon the entirety and identity of the thing diftraired for, not upon the value of the goods taken. Vent 
Wl. One entire duty, or ſum, ſhall not be ſplit, and diſtrained for, part at one time, and part of it at another 
i time; for inſtance, if, as was the caſe/in Lutwyche, the whole ſum due be 77 J. 108., a man ſhall net I. 
i diſtrain for 62 J. 105. at one time, and afterwards diſtrain again for 15 J. the reſidue of the 77 l. 19% th ; 
2 Þut he ſhall diſtrain for the whole 77 /. 105. at once. But if, from miſtake or ignorance of wer ern 
* value, the goods at firſt diſtrained for the whole 77 J. 10s. be not ſufficient to ſatisfy it, he mif feaſan 
1 diſtrain again in order to ſupply the deficiency, and to make up that ſame ſum, Wallis v. Savill 2 Lats, ino 
wr 2532 Huichins v. Chambers, 1 Burr. 589. ] fü 
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Tt men are rowing upon m water, and endeavouring with Cro. Car. 


vars and nets, and detain them as damage-feaſant, to ſtop their 3 8 
further fiſhing. | cut their 

þ nets, 
a man rides upon my corn, I cannot take his horſe damage- 7 E. 3. 
feaſant. Avowry. 
b64.; but Roll. Abr. 


FA diſtreſs may be taken for rent under a leaſe, though the te- Macdonnel 
nant entered before the commencement of it.] 1 
F . . 1 Str. 5 80. 
If a diſtreſs be taken of goods without cauſe, the owner may Co. = 
reſcue them. 437. b.; but 


: ; a ſtranger 
cannot. 39 E. 3. 35+ b. 1 Roll- Abr.,673. Tf a man diftrains my cattle, together with the cattle 


of J. S. without cauſe, J. S. or I may juſtify the reſcue of all. 39 E. 3. 35+ b. per Thorpe. 


But if a diſtreſs be taken without cauſe, and put into a pound, Co. Lit. 


the owner cannot break the pound and take them out, becauſe 47+ b. 


they are in the cuſtody of the law. 323 
N. Bendl. 30. pl. 48. S. P. vide flat. 2 W. & M. ſeſf. 1. c. 5. and Co. Lit. 47. where th el 
parcs fracto will lie. ; F. N. B. 100. Winch, So, 81. : 5 47 : 8 nn de 


If the lord, or another that has a rent, diſtrains ſeveral times F. N. B. 158. 


for his ſervice or rent, where none is in arrear, the tenant may But if the 


by the common law have an e de ſovent diftreſs. 2 
homage or fealty ſo often, that the tenant cannot manure his land, yet the tenant ſhall not have an aſſize 
405 &c. 4 Co. 8. b. ; | 


This action lay at common law, in which the writ is general 8 Co. 50. 
and count ſpecial, that the lord diſtrained, &c. and judgment, b. 


not that the demandant recuperet ſeiſinam, for he hath that, but 
quod teneat abſque multiplici diſtrictione. 


(F) Of diſtraining Things Damage feaſant. 


Socks of corn may, by the common law, be taken damage- 21 H. . 39. 
feaſant. ON | b. 11 H. 7. 


n N 14. a. 
Lat. 8. S. P. admitted per cur. Fitz, Avowry, 363. S. C. Bro. Diftreſs, 30. S. C. 


A greyhound may be taken damage - feaſant running after conies 2 E. 3. Fits, 
in a warren : ſo may a ferret brought into a warren, AVE! 
| 182. Roll. Abr. 6648 
But if a man brings nets and gins through my warren, I cannot 7 . 3. 
tace them out of his hands, - Rolle An 
664. Cro. Eliz. 552. S. P. 


cir nets to catch fiſh in my ſeveral piſcary, I may take their 24-3008 


6K Fer Sid. 440+, it is ſaid by the Chief ſuſtice, that the horſe upon which one is riding may 
= ned damage- feaſant; and it ſeems he ſhail be led to the pound with the rider upon him, See 
ent. 36. Vide ſupra, letter (B), centr. : 


If a man takes my cattle, and puts them into the land of ano- Roll. Abr. 
er man, the tenant of the land may take theſe cattle damage- 665. Ro- 


N though I who was the owner was not privy to the cattle's Ws. 
9 Oo» Go . , 

. 18 damage. feaſant; and he may keep them againſt me till ſa- tun cu. 
action of the damages. . riam, Roll. 


: Rep. 449. S. C. and 8. P. per two juſtices. 
Vor. II. | | | 
A a It 
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the owner of Are taken, he cannot diſtrain them. | 


354 Diſtreſs. 


co. Lat. 161. Tf a man coming to diſtrain damage-feaſant, ſees the beaſts on 
{zee Ng his ſoil, and the owner, on purpoſe, chaſes them out before the 


the foil is not obliged to take the cattle damage-feaſant, but may chaſe them out with a little dog, 
Vide 4 Co. 38. b. 2 Roll. E br. 566. pl. 15. : 


30 E. 3. 27. A commoner may Juſtify the taking of the cattle of a ſtranger 
wide head of upon the land damage- feaſant. / 


Common, 

vol. 1. 624. : 

46 E. 3. So, if a man hath common for ten cattle, and he puts in more, 
2 b. Bro. the ſurpluſage above the ten may be taken damage- feaſant. 
Avoury, 29. 8 


* 


S. C. [vSecas, where the number is uncertain. Hall v. Harding, 4 Burr. 2426. ] 


Gobi. fan. A man may diltrain cattle damage-feafant in the night, for 8 
2 Cs. otherwiſe, perhaps, the cattle will be gone before he can take | 


66. a. S. b. them. 
2 Jon. 193. If turfs lie upon a common damage-feaſant; though for this a 


ee of commoner may diſtrain them, yet he cannot burn them. 4 
power of diſtraining is not mentioned in the caſe cited] ( 
Wigley v. [Goods brought to a market to be ſold, cannot be diſtrained by : 
pin and the owner of it for toll as damage-feaſant. c 
ers, 
2 Ld. Raym. 1589. Sawyer v. Wilkinſon, Cro. El. 628. | 
Mayor of If a man hath a freehold in a market, and corn is brought 5 
3 thither on the market-day, and ſet down, he cannot juſtify the 
Cro. El. 75, taking it there damage-feaſant. | 
Burt v. Al. demiſed to B. the milk of twenty-two cows, to be provided h 
mented by A., and to be fed at A.'s expence, on certain cloſes belonging I 
Rep. 32g, to A.; and A. covenanted that B. might turn out a mare, and tl 
that no other cattle ſhould be fed there. B. may diſtrain other v. 
cattle of A. there, for the ſeparate herbage and feeding of the gc 
cloſes paſſed to B. | be 
1 . | pu 
(G) Of Diſtreſſes for Amercements. 
Roll Abr. F common right, a diſtreſs is incident to every fine and 
8 5 Ds 
2 5 amercement in a ſheriff's torn or court-leet, whether the 


201. 11 Co. fame belong to the king or to 2 lubject; if the offence, for which 
45-2, Cro. they were impoſed, be of common right incident tothe juriſdiction 


D 
Jac. 282. 5 
1 of ſuch courts. 


Pl. 12. 10 H. 6. 7. cont, 11H. 7. 14. a. 21 II. 7. 40. b. Salk, 175, Doct. and Stud. 13% 


- 


Vent. 105, But if ſuch offences were only the neglect of a duty created by 
BD: "0k cuſtom, it is queſtionable whether it doth not require the like 
739. 745. Cuſtom for a diſtreſs, though the duty be of a publick nature: 45 
By the re- if there be a Icet belonging to the manor of A., and by cuſtom, 
Ce... time out of mind, the inhabitants of B. have uſed to ſend a con- 
the court in- ſtable to the faid leet, and they make default, upon which the) 


_ r, are fined by the fteward; whether a diſtreſs could be take 
wnHEreR Ccul- 


demon en. for this ſine, without a ſpecial cuſtom to diſtrain, was done 


ey 


dog, 


ger 


ore, 


for 
take 


ais 2 


2d by 


ought 
fy the 


zvided 
MNnging 
e, and 

other 
of the 


ne and 
her the 
T which 


{diC10n 


ad, 138. 


eated by 
the like 
ure: 28 
cuſtom, 
4 a con- 
ich the) 
e taken 
oubted; 


and the caſe adjourned, no ſpecial cuſtom to diſtrain being abl-ao fer 


alleged. : a fine, it 

8 2 cannot de 
diſtreined for without a cuſtom : alſo in Raym. it is ſaid by Twiſden, that when a duty is raiſed by 
cuſtom, a diſtreſs for that duty muſt be maintained by the like cuſtom. ' 


But if it be for the private benefit of a ſubject, no diſtreſs is Roll. Rep. 


incident to it with i : . 76. 11 Co. 
incident t out a ſpecial cuſtom | 4. as 


The ſheriff or lord of a leet may, for ſuch fines or amerce- (a) 2 H. 4. 
ments, diſtrain the goods of the offender in (a) any lands within MM 
the county or precinct of the leet, of whomſoever they ſha!l be iy, uw 
hoiden, except (5) only in ſuch lands which ſhall be in the Boo. Leet, 


king's hands; theſe being wholly out of the juriſdiction of ſuch 28,41. 


rt Fitz. Avow- 
cOurts. l Ty, 194. 


Roll, Abr. 670. 2 Inſt. 104. () 47 E. 3. 12, 13. Fitz. Diſtreſs, 15. Roll, Abr. 670. 


And ſuch a diſtreſs may be taken in the highway; for the 2 Ini. 131. 
ſtatute of Marlbridge, c. 15. which prohibits the taking of a 1 
diſtreſs there, is to be intended only of diſtreſſes taken for ſervices TY 
due by way of tenure of lands. 

Such fines and amercements being for a perſonal offence, no 45 E. 4. 13. 
ſtranger's beaſt can lawfully be diſtrained for them, though they a GP 
have been levant and couchant on the lands of the offender. 8 


treſs, 3. F. N. B. 100. Owen, 146. Noy, 20. contra. Roll. Abr. 669. pl. 20. [Roll. cites for the 
contrary opinion the caſe in 41 E. 3. 26. b. which ſeems an authority (if any) the other way.] 

It ſeems to be agreed, that where any ſuch court is in the king's Hetley, 62. 
hands, the goods diſtrained for ſuch fines and amercements may "OW 722 
law fully be fold, after they have been kept a reaſonable time, as 1 
the ſpace of ſixteen days: and it ſeems the better opinion, that Rep. 76. 
where any ſuch court is in the hands of a common perſon, if the 1 
goods were diſtrained for an offence of a publick nature, they mayy * 
be ſold of common right, without any ſpecial cuſtom for that 
purpoſe. 3 

No bailiff can lawfully diſtrain for any ſuch fine or amercement, 3 Mod. 138. 
without a ſpecial warrant for ſo doing; which mult be ſet forth by £79 = 
him in an avowry or juſtification of ſuch a diſtreſs. Mew eh. 


2 Keb. 745. Salk. 107. pl. 2. [In replevin the officer muſt ſtate that © the defendant was guilty ;“ 
in Ueſpaſs the conviction is a ſufficient juſtification, It muſt appear too, that the amercement was by 
tae jury, and not by the court. Stephens v. Haughton, 2 Str. $47. ] 


[By preſcription there may be a diſtreſs for toll in a fair or mar- Hob. 187. 
ket. But toll is not incident of common right to a fair; and, 524 2 
therefore, if the fair is a new one, and toll is not expreſsly granted, way v. wo 
a cuſtom cannot ſupport it. 9 8 Smith, 2 Str. 1378. 

If goods are fraudulently ſold out of a market, in order to Blakey v. 


evade the toll, the owner of the market cannot diſtrain them Pinſdale, 
for it.] Cop. 661, 
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Dower. 


Vide 2 Bl. OWER is the part of the huſband's eſtate that comes to the 
8 wife upon the death of the huſband. | 
OWer 


the civil law, was the portion the wife brought to her huſhand, either in land or money, whereof the 
naturale deminium belonged to the wife, and the dominium civile to the huſband ; ſo that the huſband had 
only the vſus fructus during his life in things immoveable, but could not alien them; in things moveable 
ne might alien them, but muſt reſtore to the value; for theſe, upon the diſſolution of the marriage, by the 
death of the huſband, or divorce, came back to the wife. Vide Vin. 249. Corvin. /ib. 23. tit. 3. Ho- 


norius, 114, 115. Donations inter ſponſum & (| onſam prepter nuptias began about the time of Conflantine, 
and were made before marriage; but by the Juſtinian conſtitution they were good after marriage, and 
were gifts from the huſband to the wife, which, upon the diſſolution of the marriage, came back to the 
hutband as the dower did to the wife. Vin. 245. Inſt. of Imperial law, 43. 117, 118, 119. Among 
the feudiſts, the rule was, non uxor marito ſed uxori maritus affert z and the reaſon was that the huſhand 
and eldeſt ſon of the family being brought up in military exerciſe, the wife and youngeſt ſons tilled ard 
Improved the land, and in their expeditions found proviſions for the army; and having the third part in 


labour, ſhe had the third part of the feud for the maintenance of her and her younger children duting her 
lifes Spelm. tit. Dearium, 175. | ; 


Co. Lit. Dower is of five ſorts: 1. At common law. 2. By cuſtom, 

33s B 3. Ad oflium eccleſiz. 4. Ex aſſenſu patris, 5. De la pluis beal. 

My” We ſhall begin with the firſt and chief. 

Co. Lit. Dower, at common law, is the third part of all the lands whereof 

N oz. the huſband has been ſeiſed during the coverture, of ſuch an eſtate 

N as the children by ſuch wife might, by poſſibility, have inherited, 
and to which by the death of the huſband, the wife is entitled for 


her life. For the better underſtanding thereof, I ſhall conſider it 
under the following heads : 


(A) Who may have Dower, and who not : And 
herein of the Age, and other Diſabilities cf the 
Huſband or Wife. 


(B) Of what Eſtate a Woman may have Dower. 


1. Of the Quarentine. 
2. Of the different Kinds of Inheritances. 
3. Of the Nature and Quality of ſuch Eſtate, whether ſole, 


joint, or in common. 

4. Of its Continuance; wherein, of Eſtates conditional, 
ſuſpended, determined, or extinguiſhed; and herein of 
Remitter to the Heir, and Recoveries by Title Para- 
mount. | | | 

5. Of the Value and Improvement of the Huſband's Eſtate, 
either in his Lifetime, or after his Death. 


(C) Of 


Dower. - 
(C) Of the Things requiſite to the Conſummation 


of Dower, vis. Marriage, Seiſin, and the Death 
of the Huſband. 


1. Of the Marriage, how long it muſt continue; and herein 
of the ſeveral Sorts of Divorces. 


* 
2. Of the Seifin, either in Fact or in Law; and herein of 
the Seiſin in Fact, as it is continuing, or not continuing, 
as inſtantaneous. 


3. Of the Death of the Huſband. 


(D) Of the Aſſignment of Dower. 


1. By what Perſons. | 


2. Of the Manner; and herein of aſſigning of it by Metes 
and Bounds, Oc. 


3. By what Court. 


(E) Where the Wife ſhall have her Election to be 
endowed of one Thing or another, and where of 


both: And herein of Endowment de novo, and 
the Dos de Dote. 4 


F) What ſhall be a Bar of Dower, and what not: 
And herein of Acts done or ſuffered by the Huſ- 
band ſolely, or by the Huſband and Wife jointly, 
or by the Wife ſolely, either during the Cover- 
ture, or after: And herein of Elopement, and 
Detinue of Charters, or Heir. V 3#4- 


8) Where the Wife ſhall hold her Dower, ſubject 


to the Charges of her Huſband, and where not: 


. And herein of the Privileges oſ Tenant in Dower, 
and the Nature of her Eſtate as to Alienations 
made, or Actions brought by or againſt her. 


) To whom the Tenant in Dower ſhall be at- 
tendant, and by what Services. | 


(I) Of the Proceedings and Damages in Dower unde 
Ti habet. 


(K) Of the Admeaſurement of Dower, 
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(4) Who may have Dower, and who not: And 


herein of the Age, and other Diſabilities of the 


Huſband or Wite. 


Lit. & 36. A8 to the age of the huſband it is not material, but only the 
8 age of the wife; and if ſhe be of the age of nine years or 
Dod. & more at the death of her huſband, ſhe ſhall have dower, though 
Stud. lib. 1. her huſband be then but four years old. The reafon the law would 
F. F. 3. not allow women before this age to demand dower teems from 
1490 their incapacity of having iſſue ſooner. 

I Roll. Abr. 675. 2 Inſt. 2:4. Leon. 53. Brook, tit. Dower, 36. 45. 


The ſupport of the children is part of the conſideration where. 
on this allowance of dower is founded; and, as on the one hand 
it would be unreaſonable to extend it to ſuch women as are inca- 
pable of performing the conditions; ſo on the other hand it would 
not be reaſonable to exclude women of ſufficient age, by reaſon of 
the incapacity of their huſbands; ſince that is the act of God, which 
ought in no fort to prejudice the wife: much leſs can the huſband 
13 Co.22, by his own act prevent his wife of dower, if ſhe attains the age of 
52 * nine years during the. coverture; and therefore, though he aliens 
. his land before, yet if ſhe after arrives at nine years of age, her title 

is now conſummate 4 initio, and over-reaches his alienation : ſor 


dower being intended a proviſion for the wife and children, when- 


ever {he attains ſuch an ape, as the law adjudges her capable of 
D;er, 313. children, nothing farther is required: and therefore though the 
N 3 huſband die before he or his wife are of age of conſent, yet if 
Co. Lit. the be nine years old, this is a ſufficient marriage to entitle her to 
33+ &- dower, and ſo ought to be certified by the bithop. 
Co. Lit 40. If a man marrics a woman of 100 years old, and dies, ſhe 


t 5 . * * 
Roll, Atre ſhall be endowed; for the law cannot determine the preciſe 
45 Þ kk ; : g . ; 

f time of the failure of her capacity to have iſſue, which may 
vary according to the ſtrength and other circumitances of the 
woman. | 

Tres If a woman alien, be ſhe friend or enemy, marry a ſubjed, 
OY | ſhe ſhall not be endowed, becauſe by the policy of the law all 


But by the aliens are diſabled from acquiring any frechold amongſt us; but 
law of the for this vide head of Aliens. 

crown, if | 2 
the king marry an alien ſhe ſhall be endowed, becauſe princes cannot matry according to their dignit y 
unleis to per ſons abroad. 


Co. Lit. 31. If a Jew born in Exgland marry a Jew born alſo here, and the 
8 .S . 0 
Fr) „ Huſband be converted to the Chriſtian faith, and after purchale 


court where lands, and enfeoff the other, and die, the wife ſhall uot have 
al) the real dower. | 

and peilonal 

eſte of the Jews was regiſtered, and upon the death of any Jew came to the king, though' it was fe- 
deemabl: by their children paying a fine; and in this court ſhe cou!d not demand dower but agalnit a 
Jew, and the could not demand it at common law againtt a Chriſtian ; and for this reaſon it ew 1 
the huſbind had not aliened, yer the could not recover agajoft the heir of a Chriſtian, Eollingſi cad, 
vol, 3. p. 1 5. : Women 
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Dower. 


Women Papiſts ſeem not diſabled to demand and recover dower 
within the words of 11 & 12 V. 3. c. 4. 

If a woman be attainted of treaſon or felony *, ſhe ſhall. not 
have her dower, but if pardoned ſhe {ſhall be received to demand 
it, though the huſband has aliened in the mean time, becauſe by 
the marriage and ſeiſin of her huſband the was entitled to dower, 
and when the impediment 1s removed, her capacity is again re- 
ſtored. | 


felony, this ſeems no impediment of her dower, for this forfeits no freehold, nor title 
hold, chough the king ſhall have the profits during the conviction, * See infra. 


At common law if the huſband was attainted of treaſon, mur- 
der, or felony, the wife loſt her dower, - becauſe it was a condi- 


tion annexed to all feuds, that the feuditary ſhould not commit 


ſuch crimes. Z : Brook, 82, Co. Lit. 40. b. 

But afterwards the ſtatute 1 E. 6. c. 12. ordained, that in all 
caſes where the huſband was attainted of treaſon or felony, their 
wives {hould notwithſtanding have their dower : but 5 E. 6. c. 11. 
repeals that in all caſes of treaſon ; the words of which act being 
general, exelude the wife as well in caſe of petit treaſon as in 
caſe of high treaſon. But in caſe of miſpriſion of treaſon, or at- 
tainder of felony only, the other act ſtands in force, and there- 
fore, they ſhall have dower in all ſuch caſes. 


If the huſband ſeiſed of lands in fee makes a feoffment, and 


then commits treaſon, and is attainted of it, the wite ſhall not 
recover dower againſt the feoffee, 


"oo 


Perk. 349. 
Co. Lit. 

33. a. 

13 Co. 27s 
But if ſhe 
be only con- 
victed of 
treaſon or 

to any fies 


Perk. 308; 
387. 
F. N. B. 
150. 

Plow. 262. 


Stanf. 195. 
Co. Lit. 
37. a. 
392. b. 

13 Co. 19. 
3 Inſt. 2 6. 
Finch, 71. 


Moor, 6 39. 


Dyer, 97. 
pl. 49. 
263 pl. 36. 
Bendl 56. 
Gate's caſe, 
Dyer, 140. 
pl. 42. — = 


Co. Lit. 111. a. S. P. And though the huſband had been pardoned, yet ſhould not the wife recover 
dower. Leon, 3. Mayne's caſe. But of land purchaſed by the huſband after the pardon, the wife ſhall 


be endowed. Perk. 391. 


The (a) wife of a felo de ſe ſhall have dower. 


(a) Plow. 


261. a. 


262. a. Dame Haſe's caſe, 


50, (5) if the huſband be outlawed in treſpaſs, or any civil ac- 


tion; for this works no corruption of blood, or forteiture of 
lands, 


So, (e) if the huſband be attainted of hereſy, yet his wife 
ſrall be endowed ; for this works no corruption of blood, or for- 
iciture of lands, being only a ſpiritual offence. | 

If the huſband or wife be excommunicated, yet the wife's 
dower is not hurt, becauſe being a ſpiritual puniſhment only, it 
does not affect their temporal poſſeſſions. | 


(5). Brook, 
32. Perk. 
388. Co. 
Lit. 31. a. 
(c) Co. Lit 
31. 


If the huſe 
band be at- 
tainted in 

the præmu- 


ire, my Lord Cote ſays that ſhe ſhall be endowed. Co, Lit. 31. a. 


After the making of the ſtatute 1 E. 6. c. 12. it ſeems to have 
been doubted whether the wife ſhould not loſe her dower in caſe 
of any new felony made by act of parliament; and therefore, 
where ſeveral offences have been made felony ſince, care has been 
(7) taken to provide for the wife's dower. | | 


(d) As in 
5 Eliz. c. 
I4-, which 
makes a ſe. 
cond forge- 
ry, felony 
without 


Cergy, So 3 Eliz. c. 3. which makes it felony to tranſport ſheep, &c. 80 alſo in 31 Eliz. c. 4. 


auch makes it felony to embezzle the king's armour to the value of 20 5. 


So in 3 Jac. 1. c. 4. which 


makes it felony to ſerve foreign princes wichout firſt taking t e oath of obedience. So alſo in 1 Jac. 1. 
t Which makes any one's going abroad with the plague upon him, felony. And this Iofs of 
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dower being only part of the julgment by implication may well be ſaved by an expreſs proviſo, withs 


out any repugnancy. 3 Inſt. 47. 78. 80, 81. 90. 


Perk. 313+ If a villein marry and then the lord enter, and then the villein 
eee s die, his wife ſhall be endowed, for the lord's title began but by 


wi. 3fhe his entry, and the wife's title to dower began before. 


had been vilein to the king. If a freeman marries a nief, ſhe ſhall be endowed, 


. a but her lord may 
enter on the lands during her liſe. Co. Lit 31. a. | * 


Ferk. 365. If a woman being a lunatick kill her huſband, or any other, 
yet ſhe ſhall be endowed, becauſe this cannot be felony in her 
who was deprived of her underſtanding by the act of God. So, 
though ſhe be of found mind, and refuſe to bring an appeal of 
his death, when he 1s killed by another, yet ſhe ſhall be endowed; 

Perk. 364. for this is only a waiver of that privilege the law has given her to 
be avenged of her huſband's murderer : ſo, it ſeems, if ſhe refuſe 
to viſit and aſſiſt her huſband in his ſickneſs, yet ſhe ſhall be en- 
dowed, for this is only undutifulnefs, which the law does not pu- 
niſh with the loſs of her entire ſubſiſtence. | : 

Co. Lit. If an idiot or lunatick marry and die, his wife ſhall be en- 

31-2. And dowed, for this works no forfeiture at all, and the king has onl 

therefore if . : R , ns J 

lands de- the cuſtody of the inheritance in one caſe, and a power of pro- 

ſcend to an viding for him and his family in the other; but in both caſes the 

_——_ freehold and inheritance is in the lunatick, and therefore the wife, 

marriage, dowable. 


and the king on office found takes thoſe lands. into his cuſtody, or grants them over to another as 
committee in the uſual manner ; yet this ſeems no reaſon why the huſband ſhould not be tenant by the 
curteſy, or the wife endowed, ſince their title dees not begin to any purpoſe till the death of the hul- 
band or wife, when the king's title is at an end; but for this quare, & wide Plowd. 263. b. 4 Co. 


124, 125. [The marriage of idiots mult be void upon general principles of law, by reaſon of their 
incapacity to contiact.] | l 


(B) Of what Eſtate a Woman may have Dower. 
; e Quarentine. | 


Co. Lit. 32. 2 b is a privilege the law allows to women to continue in the 


127 , capital meſſuage or manſion- houſe, or ſome other houſe 
2 Int. 10; 


% Book, whereof they are dowable, 40 days after their huſband's death, 


305, Hob. whereof the day of his death is counted one; and during this time 


453, " they are to be provided with all neceſſaries at the expence of the 


161. (E.) heir, and before the end thereof to have their dower aſſigned to 


the wit de them. This privilege is confirmed by Magna Charta, c. 7 
Tage. By and leems to be only a compliance with that decency and cere- 
abendd. By 


the old law mony, cuſtom has introduced upon 1o melancholy an occaſion, 


defore the that widows, who are ſuppoſed to be under great affliction, may 
Conquelit, . ee . a 
not be forced to appear abroad, and be put to their ſhifts for 3 


was to con- maintenance; and for this reafon, if they marry within the 49 
riave in ker days, their quarentine ceaſes, for then they have provided for 
ogy *  themlelves, and their ſorrowful condition is {ſuppoſed to be at an 
whole year end. 85 

Aer his death, within which time her dower was to be aſſigned; and if the married before the year 43 
out, Le forfeited her dower, and whatever her huſpand had left her. 
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In a writ of dower the demand was of three manors, the te- 
nant pleads in abatement entry in part puis darrein continuance, 
and ſhews it in certain; the demandant replies that her huſband 
in his lifetime was ſeiſed in fee of one of the ſaid manors, &c. 
ſuper quo quidem maneris ipſe et eadem pet. cobabitabant ut vir et uxor 
uſque diem obitus ſti, and that he died, and this deſcended to the 
defendant as heir, and he entered, and that he and the demand- 
ant continually after the huſband's death hucuſque commorabant et 
cohabitaverunt ſuper difto manerio, and that ſhe claimed at the will 
of the heir, et non aliter; and this was held no plea for the qua- 
rentine, becauſe ſhe did not ſhew the time of her huſband's death 


in certain, and the 40 days after. 
2. Of the different Kinds of Inheritances. 
Of a Uſe a Woman ſhall not be endowed. 


[So, of a truſt-eſtate of inheritance, or of an equity of re- 
demption of a mortgage in fee, a woman ſhall not be endowed.] 


361 


Dyer, 76, 
pl. 32» 


Kettleby's 


caſe, 


[This muſt 
mean a uſe 


not execut- 
ed.] 


Chaplin Vs 
Chaplin, 
3P. Wms. 


229. Attorney General v. Scott, Ca. temp. Talb. 138. Goodwin v. Winſmore, 2 Atk. 52 5. Bur- 


gels v. Wheate, 1 Bl. Rep. 138. 161. Dixon v. Saville, 1 Br. Ch. Rep. 326, 


Of an annuity to a man and his heirs, after a writ of annuity 
brought, a woman ſhall not be endowed : but if a rent-charge 
be granted to a man and his heirs, and before any diſtreſs made 
the huſband die, and the wife bring her writ of dower, the heir 
cannot, by claiming it to be an annuity, defeat her of her dower 
thereof: but if he brings an annuity, and recovers judgment be- 
tore the wife, then it is become an annuity in perpetuum, and the 
wife ſhall be barred. 

Of c:pyho!d lands a woman ſhall not be endowed, unleſs there 
be a ſpecial cuſtom for it; but if there be a cuſtom to be en- 
dowed thereof, then ſhe ſhall have the aſſiſtance of ſuch laws as 
are made for the more ſpeedy recovery of dower in general, be- 
ing within the ſame miſchief, and therefore ſhall recover damages 
within the ſtatute of Merton. 
siven. 4 Co. 3. Cro. Eliz, 426. 


Moor, pl. 559, Co. Lit. 33. a. If the wife of 


Perk. 342. 
Co. Lit. , 
32. a. 
Moor, $3, 
Poph. 87. 
Co. Lit. 
144 b. 


4 Co. 22. 
Hob. 216. 

5 Co. 116. 
Vide title 
Courteſy of 
England, 
and the rea- 
ſons there 

a copyholder 


brings dower in C. B. the lord of the manor may plead ne unques ſeiſie gue, &c. and give the ſpecial 


matter in evidence. 


Of a ca/?le for defence of the realm, or of the homage and ſer- 
vices appertaining to war, a woman ſhall not be endowed, be- 
cauſe of no ſervice towards her ſupport and maintenance, and 
ſne 18 ſuppoſed unable to aſſiſt in the defence of the realm: 
ſo, of the capital meſſuage, being caput baroniæ, or comitatus, a 
woman ſhall not be endowed, becauſe this diviſion would leſſen 


the grandeur of the family, and diſable the heir to ſupport the 
dignity of his character. 


cited 


Roll. Abr. 
676. Cos 
Lit. 30. b. 
165. As 
Perk. 406. 
2 Inſt, 17. 
Though 
this ſeems 
to be the 
doctrine of 
the books 


ec, yet it has been lately adjudged, that a woman ſhall have a dower of the capital meſſuage, though 
© be cagnt daroniæ : the reaſons given for the judgment are, 1ſt, That the capur bareniæ ſpoken of 
ne arciert books was held by military tenure, which is naw extinct, and was a caſtle of defence. 
20 
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dower in any thing ſhe was before dowable of; and therefore though ſhe had accepted 4001. fer any 
in lieu of her dower, as was pleaded ; yet it not appearing to be in lieu alſo of her dower in the capita 


meſſuage called Bromley Hall, the had judgment, and this judgment affirmed in a writ of error: alſo, 


the books before cited agree, that of a private caſtie for habitation only a woman may be endowed; ſy, of 
the capital meſſuage of her huſband, if it be not capur baroniæ. Lady Gerrard v. Lord Gerrard. 3 Ley, 
401, Salk. 54, pl. I. 253. pl. 3- S. C. 5 Mod. 64, S. C. Comb. 352. S. C. Ld. Raym, 72. 
Skin. 592. pl. 6. | 


Style'sPrac- 


wo Regiſ- that ſtatute tithes were not a lay fee, but now they are dowable 
er, 122. 
Co, Lit. 32. a. 159. a» Roll. Abr. 682. And the beſt way to aſſign dower of tithes is the thi: 
Meaf, or the third part of the tithes generally, becauſe it is uncertain what part of the land will be ſown: 
, P 8 * t n; 
and therefore if the garbs of any third part of the land in certain ſhould be aftigned, the - tenant may 
perhaps not ſow that part at all, and ſo defeat the dower, [But the aſſignment is good, though tithes 
of the third yard-land be aſſigned. M. 9. Jac, C. B. Ketileby's cafe. Hale's MSS; Co. Lint, 
32. a. n. 3. 13th edit, ] How dower of tithes of wool and lambs is to be aſſigned, vide Brownl, 126, 
2 Prownl. 143. 


— 


Of common of paſiure in groſs, which is certain, a woman ſhall 


Perk. 341, | 

242. be endowed, but not of common without number, becauſe it 
ag E cannot be divided without ſurcharging the common by two, which 
Lit. zo. before was only in the power of one by the grant; and when one 
Roll, Abt. has power by the grant to put in as many cattle as he pleaſes, he 
675. 6 ; 3 3 % 
1 alone is made judge of the number, which to divide, or dele 


Style's Prac- gate to another, would be unjuſt. 

tical Regiſter, 122. G 

Cro. Car. Dower of ſeveral lands, meadow and paſture, and common of 
30, Drake paſture cum pertinentiis in D. and upon ne-ungues ſeifie que dower 


b 

. pleaded, and verdict for the demandant, it was moved in arreſt, 

YC. &c. that of common in groſs without number a woman could 

Pura we not be endowed, which the court agreed ; but here it being after 

75, , verdict thould be intended common appendant, fince otherwiſe 
the judge could not have directed the jury to find for the demand- 
ant; for though it be not faid dem ſpectans, and though if append- 
ant it was included in cum pertinent., yet it is not bis petitum, but 
only an enumeration of the ſeveral things demanded. 

Godd. 21; In dower the demand was de tertid parte liberæ falde, and held 
not good for want of ſetting out in certain, for what cattle, as 
to their number and kind, and ſo like common without number. 

Godb. 135. A woman entitled to dower of a manor, in which were copy- 

ragg s Cate, 


T Owen, 4 holders, demanded her dower by the name of certain meſſuages, 
S.C.] But Certain acres of land, and certain rents, and not by the name of 
for this vide the third part of the manor, and recovered and kept courts, and 


a vl granted copyholds, which the whole court held to be void, be- 
37 8 d 4 
Cro. Jac. Cauſe ſhe had no manor, having made her demand, as of a thing 


621. Palm. in groſs: but if the demand had been of the third part of the 
Og. Byook, manor, then ſhe would have had a manor, and might have kept 
Lit. 32. 165. Courts and granted copies. 

For which Of an all voꝛuſon, be it appendant or in groſs, a woman ſhall be 
vide Perk. endowed, for this may be divided as to the fruit and profit of i, 
8 * vz. to have the third preſentation. 


148. 150. Co. Lit. 32. Cro. Jac. 62 1. Cro. Eliz, 360. Roll. Abr. 683. Co. Lit. 379. 31% 
155. Cro. Jac. 691. Roll. Abr. 685. 
05 


Of 7ithes women were not dowable till 32 H. 8. c. 7. for before 
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Dower, 


to have the third day, or week, or month's work of ſuch villein, 
and the writ ſhall be de libero tenemento. 


- S. ry = 9 


Of a mill a woman ſhall be endowed, though it cannot be di- 


vided, and therefore ſhe ſhall have the third toll-diſh, or integrum 
C mlendinum per quemlibet tertium menſem. | 
le x 415. 2 Brownl. 143. Bendl. 120, 4 Leon. 202. F. N. B. 149. 
1 Dower was brought de tertid parte of a mill, a kiln-houſe, Cc. 
1; and judgment to recover the third part in ſeparalitate per metas et 


lundas; and this judgment was reverſed upon error brought, for 
it ought to have been of the third part generally, and if per metas 
& bundas, none of them can* make any uſe of it. 

Of a baz/iwwick a woman ſhall be endowed, as to have the third 
part of the profits: ſo, of a fair or market, the third part of the 
ſtallage: ſo, of an office, as the office of the Marſhalſea, to have 
the third part of the profits, and in ſuch caſes ſhe ſhall be con- 
tr.butory to the third part of the charge: ſo, ſhe may be en- 
dow ed de tertiq parte exituum provenient. de cuſtodid gaole Abbatiæ 
Veſimen., or of the third part of the profits of courts, fines, 
heriots, &c. - 1 8 : | 

A woman may be endowed of the third part of the profits of a 
park-keeper, or of the third part of the profits of a- dove-houſe, or 
of the third part of the profits of a piſcary, as the third fiſh, or 
tertium jactum retis. | 

(So, a woman is entitled to dower out of ſhares in the navi- 
gation of the river Avon under the ſtatute of 10th of Anne.] 


3. Of the Nature and Quality of ſuch Eftate, whether ſole, joint, 


or in Common. | 


The huſband muſt be ſeiſed of an eſtate in fee-ſimple, fee-tail 
general, or as heir of the ſpecial tail z which neceſſarily excludes 
deſcendible freeholds : therefore, if a man make a leaſe for life, 
rendering rent to him and his heirs, and after marry, and die, his 
wite ſhall not be endowed of this rent, becauſe it is but a de- 
[cendible freehold 3 nor of the land, becauſe not ſeiſed during the 
coverture. 

But if tenant in tail bargains and ſells his land to the huſband, 
zud his heirs, the wife of the bargainee ſhall be endowed againſt 
bis heir, but not againſt the iſſue in tail: ſo, if tenant in tail 
grant all his eſtate to one and his heirs, though it be of things 
which lie merely in grant, as rent, common, advowſons, &c. yet 
the wife of the grantee ſhall be endowed till the grant be avoided 
by the iTue in tail: the reaſon of which difference between thoſe 
deſcendible freeholds, and theſe eſtates made by tenant in tail, 
Kms to be, that, in the firſt caſe, the eſtate in its creation ſeems 
io de no greater than q freehold; but in the other nothing appears 

| 5 | to 
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Of a villein in groſs or regardant a woman ſhall be endowed ;.as Perk. 242. 


F. N. B. 
148. c. 


Roll. Abr. 


Co. Lit. 

32. a. 

11 Co. 25. 

Perk. 342. 
Brook, 39. 


Lev. 185. 
Gilpin v. 
Cookſon, 
2 Keb. 8. 
S. Ce 


Perk. 332. 
Style's Prac- 
tical Regif. 
ter, 122. 
Co. Lit. 32. 
Roll. Abr. 
676. 

F. N. B. 
149. 

Plow. 379» 


Co. Lit, 
32. A. 
Plow." 379. 


Buckeridge 


v. Ingram, 


2 Vez. jun. 65a. 


Roll. Abr. 
676. 


Saund. 261. 
Plow. 556. 
Bulſt. 165. 
3 Co. 84. 
10 Co. 96. 
98. 


675. Co. Lit. 32. a. 164. b. 307. a. Brook, 91. 2 Brownl. 1 | 
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Dower, 
to the contrary, but that it may be an abſolute fee, and till the 
iſſue comes in to ſhew it otherwiſe, and claim his right, it ſhall, 
to all intents, be regarded as ſuch ; and, by conſequence, the 
wife of ſuch grantee or bargainee is well dowable thereof till the 
contrary appears. : 

If tenant in tail be attainted of treaſon, and the king grant 
the land to one and his heirs, the wife of the grantee ſhall be en- 
dowed ; for the king had a qualified fee, ſo long as the tenant in 
tail had iſſue; and this qualified fee paſſed to the grantee. 

Cro. Elz. But if tenant in tail covenant to ſtand ſeiſed to the uſe of him- 
. ſelf for life, and after to the uſe of his eldeſt ſon in tail, and after 
. marry, and die, yet his wife ſhall be endowed ; becauſe when 


Plow. 557. 


caie. 2 Co. 


72. S. C. he limits an eſtate for his own life, he hath executed all the 
dense, power he had over the eſtate by ſuch. manner of conveyance, 
. 31. and the remainder is merely void; and he continues tenant in 
Freſhwater tail, as he was before: ſo, if he had covenanted that the land 
= . ſhould deſcend, remain, or come to his ſon after his death; pet 
a Se. his wife ſhould be endowed ; for this is only a covenant to per- 


but if leſſee mit his ſon to have what he ought not to hinder him of, and 


3 8 makes no alteration of the father's eſtate. 


lefior and his heirs, or the heir of his body, for the life of the leſſee, and after the leſſor dies, living the 
leſſee, the wife of the leſſor ſhall be endowed, becauſe this amounts to a ſurrender, Roll. Abr. 677. 


| Roll. Abr. If there be tenant in ſpecial tail, remainder to him in general 
22 = tail or fee, and his wife die without ifſue, and he N 
Perk, 338. and die, his wife ſhall be endowed; for by the death of his firſt 


wife without iſſue, he was become tenant in tail after poſſibility, 
Sc. which being but an eſtate for life was merged by the ac- 


ceſſion of the remainder in tail or fee; and ſo his ſecond wile 
dowable. 


Between If A. ſeiſed in fee covenant to ſtand ſeiſed to the uſe of himſelf 
. and his heirs, till C. his middle ſon take wife, and after to the 
dut 5. for uſe of C. and his heirs; and after 4. die, and this deſcend to B. 
the court his heir, who dies, and then C. take wife; it ſeems the wife of 
= B. ſhall loſe dower, becauſe the eſtate of the huſband ended by 


Roll, Abr. Expreſs limitation made. before her title of dower began; and 
676. therefore her dower, which is derived out of it, cannot continue 
longer than the original eſtate. | 


Vide Brook Of an eſtate to a man and his wife, and the heirs of their two 
— gy bodies; if ſuch wife die, and he marry a ſecond wife, and die 
Lit. ö 53. ſuch ſecond wife ſhall not be endowed, becauſe the iſſue by her 
a f cannot inherit per formam dont. 

As 2 inſt. 336. Co. Lit. 31, Leon. 66. 3 Leon. 80. Ney, 66. Brook, 9. Dyer, 41. & 
Perk. 302. | | 

Roll, Abr. The huſband muſt have the freehold and inheritance in him 
— FX fimul & ſemel, otherwiſe the wife ſhall not be endowed ; therefore, 
Brook ug if lands are given to the huſband for life, remainder to B. in tail, 
Lade Cro. remainder to the huſband in fee or in tail, and he dies living B. 
Ele. 504 or any of his iſſue, his wife ſhall not be endowed. 


tor life, remainder to truſtees for ninety-nine years, remainder to A. in tail; A. dies; his wife ſhall be 


| 


endowed, notwithſtanding the intermediate eſtate for years, Salk. 2 54+ pl. 4+ Bates's caſe. 
Raym. 326. Ses che next caſe but one. N 
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Dower; 


the land: not of the land, becauſe her huſband was not ſeiſed of 
the freehold thereof during the coverture, and the rent was but a 
freehold for life. But if a leaſe is made for years, rendering rent, 
and the leflor marries, and dies, his wife ſhall have dower of the 
third part of the reverſion, and of the third part of the-rent, as 
incident to it; becauſe he had the freehold-and inheritance in 
the land ſimul & ſemel; but ſhe ſhall not be endowed of the rent 
per ſe, merely becauſe her huſband was not ſeiſed of any freehold 
or inheritance in it: but if no rent be reſerved on the leaſe for 
years, then ceſſet executio during the term; and therefore, if a leaſe 
be made for years, remainder to J. S. and his heirs, the wife of 
J. S. ſhall be endowed; but ceſſt executio during the time. 


In dower upon ne ungues ſeiſie que dower pleaded, the caſe was 
thus: 4, tenant for life, remainder to B. and his heirs for the life 
of A., remainder to the heirs male of the body of A., remainder 
over; A. marries, and dies without iſſue; and if the remainder 
to B. and his heirs, during the life of A., was ſuch an inter- 
poling eſtate between the eſtate for life to A. and the remainder 
to him in tail, that his wife ſhould not be endowed, was the 
queſtion ? And for the demandant it was ſaid, that all the eſtate 
was really in A., and the remainder to B. for the life of A. was 
but a poſſibility; that if A. ſhould commit a forfeiture, then B. 
might take advantage of it to preſerve the remainder; and though, 
by reaſon of this poſſibility, the eſtate for the life of A. is not 
merged, yet the tail is executed to ſuch purpoſe that his wife ſhall 
be endowed : but the court, on the firſt argument, gave judgment 
againſt the demandant; the (a) reaſon ſeems to be, becauſe the 
huſband was not ſeiſed of the freehold and inheritance ſimul 
& ſenel, 


[The true reaſon is, that the remainder to B. was an intervening weſtca eſtate, and not 
Freme's C. R. 509-10. 4th ed. 


remannder to the uſe of B. the ſon of A. and his wife for life, re- 
mainder to the firſt and other ſons of B. in tail, remainder to A. 


ir two in fee; A. and his wife died in the lifetime of B., who afterwards 

d die, died without iſſue, leaving a wife: the queſtion was, whether 

by her the wife of B. was entitled to dower in the lands? And it was 

wcreed ſhe was; for that the eſtate for life in,B. was merged by 

. the deſcent of the inheritance upon him, and the contingent re- 
munder deſtroyed.] | 

u him ' If the huſband is ſeiſed of a joint eſtate, and dies, his wite 

refore; Ihall not be endowed ; as if lands are given to two men and their 

n tail heirs, or the heirs of their two bodies, and one of them dies, his 

ing B. ite ſhill not be endowed, but it ſhall go to the ſurvivor, who is 


en in from the firſt feoffor or donor, and may plead it as an 
"gina! feoffment or gift to himſelf; and fo is paramount to 
| G her 


[Lands were conveyed to the uſe of A. and his wife for life, 


365 


If a leaſe is made for life, rendering rent the leflor marries Perk, 348: Iu ant 
and dies; his wife ſhall not be endowed either of the rent er of Brock, 44- 343, 


60. 89. 
Co. Lit. 32. 
a. Perk, 
3357 6. 
Roll. Abr. 
678. 

Brook, 6. 
But if A 
leaſe for 
life or years 
be made by 
the huſband 
after the 
marriage, 
then his 
wife ſhall 
have her 


dower diſcharged of them, as ſhe ſhall from other charges of her huſband. Co. Lit. 32. 2. 


Duncombe 
v. Dun- 


books give 


no other 
reaſon for 
this diſtinc. 
tion, but 
that it would 
be giving 
the wife a 
larger eſtate 
than the 
huſband 
had, where- 
as ſhe is in 
only in the 
per, and 
continuance 
of her huſ- 
band's eſtate. 


a poſſibility. 


Hooker v. 
Hooker, 
Ca. temp. 


Hardw. 1 Js 


Co. Lit. 
37 b. 

Br. Dower, 
pl. 4. 84. 
Cro. Car. 
191. which 
lait book 
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366 | 5 Dower. 
the ancient her title of dower, which is not complete till her huſband's 


courſe in death 
mortgages, 1 5 
to make the eſtate to two, in order to prevent the mortgagee's wife of dower. 


Perk. 334 So, if lands are given to two men, and the heirs of the body 
of one of them, and he who hath the tail marries, and dies, 
leaving iſſue; yet his wife ſhall not be endowed, but the ſurvivor- 
ſhip ſhall take place: yet ſhall the wife be endowed upon the 
death of the ſurvivor, becauſe the huſband, during the coverture, 
was not ſeiſed of an eſtate whereof ſhe was dowable. | 


Ero. Eliz. Father and fon jointenant, to them and the heirs of the ſon, 
303. were both hanged in one cart for felony; the wife of the 
Broughton Y 5 

ſon brought dower, and upon ne unque ſeiſie que dower 


v. Randal. 


Noy, 64. pleaded, this matter was given in evidence; and further, that 


e Hong the ſon ſurvived *, as appeared by ſhaking his leg; and adjudged 
reported, is ſhe would be dowable. 

upon another point, —* 1 think there is a cafe in the civil law, where father and ſon were loft at ſea in 
the ſame ſhip, and adjudged the fon turvived, as being according to the courſe of nature, and it was 
reaſonable to ſuppoſe {being of full age) he was able longer to reſiſt the force of the waters, than a fa. 
ther, who, being much older, might be preſumed to be weaker. | ; ; 


Co. Lit. Of a tenancy in common a woman ſhall be endowed, for there 

116 * no ſurvivorſhip takes place, but each moiety deſcends to the re- 

4. ſpective heirs of the reſpective tenant in common; and in ſuch 
caſe a dower ſhall be aſſigned in common too, for ſhe cannot have 
it otherwiſe than her huſband himſelf had. 


4. Of its Continuance; wherein of Eſtates conditional, ſuſpended, 
determined, or extinguiſhed; and therein of Remitters to the 
Heir, and Recoveries by Title Paramount. 


See Co. Lit. As to its continuance; in ſome caſes this is material, and in 
oy 3 ſome not: and therefore if donee in tail of rent or land marries, 
Peri. 317. and dies without iſſue, and the donor enters; yet the wife of the 
Brook, 18. donee ſhall be endowed, though in this caſe the eſtate-tail has no 
oy Les. continuance z for to have dower is ſuch an incident to an eſtate- 
Vaueh. 40. tail, that if one make a gift in tail, upon condition, that the wife 
F. N. B. 149. of the donor ſhall not be endowed ; this condition is repugnant 


3 Co. 34 and void. 
Co. Lit. 31. 


6 Co. 41. Co. Lit. 224. a. | 

Dyer, 343- But if a rent be reſerved to the donor and his heirs, upon fuck 

"6 . gift in tail, the wife of the donor ſhall be endowed of ſuch rent 
. no longer than the eſtate-tail continues. 


Brook, 4+. 
Co. Lit. 32. a. 241.2. Plow. 155. F. N. B. 149. 


Plow. 156. If one grant a rent out of his land to J. S. and his heirs, upon 
_—_ . condition, that if the grantee die, his heir within age, that then, 
Perk, - during ſuch nonage, the rent ſhall ceaſe; if the grantee die, his 

heir being within age, yet the wife of the grantee ſhall be en 


dowed z but ceſabit executis during the nonage of the heir hey 


: { 177 


5 Dower. | — : 


ſuch condition is part of the original conſtitution and nature of the 
rent, and then the wife can have it in no other manner than her 
huſband had it granted to him. 

If the huſband ſeiſed of a rent in fee, or fee-tail, releaſe it to 6 Co. 79. 
the tertenant, the rent is extinguiſhed by it; and yet, as to the 75 65. 
wife, has ſuch continuance, that ſhe ſhall have dower thereof; 
which the huſband, by his own act, cannot debar her of. 

if the huſband be ſeifed of a defeaſible eſtate during the cover- Roll. Abr. 
ture, yet his wife ſhall be endowed thereof till it be actually 


367 


- 


677. (14, 
deteatec 


|; as if the huſband and wife, leſſees for life, ſurrender 12 
to him in the reverſion; this is defeaſible by the wife, after the die ſeiſed, 
hulband's death; yet in the mean time, if the reverſioner dies, 2 
his wife ſhall be endowed. ö 


abate, yet 
wife of the cifleifor ſhall be endowed : ſo, if tenant for life ſurrender, or grant his eſtate to the 


hulband in reverſion, upon condition, the wife of the reverſioner ſhail be endowed till it be broken. 
Roll. Abr. 677. Brock, 74. 


[f a feoffment be made to the uſe of J. S. and his heirs, till Leon. x68. 
7. D. hath done ſuch a thing, and then to the uſe of F. D. and _ van 
his heirs; if F. S. die, his wife ſhall. be endowed till the thing ge hall be 
performed. endowed af- 

| . ter, which 
ſeems not reaſonable, becauſe his eſtate is then determined by expreſs limitation, to whi 


ch it was at 
ſult ſubject 3 but for this vide Perk. 317. Lit. 8357. 2 Co. 59. 79. Roll. Abr. 678. Brook, 6z. 


li land be mortgaged to the huſband in fee, and the condition Roll. Abr. 
be broken; and after, upon agreement, the mortgagor have the 2 1 
e , 1 ye : 
land by payment of the money; yet the wife of the mortgagee Brook, 11. 
ſall be endowed; for by non-payment of the money at the day, Cro. Car. 
CFW | a vas bec bſol d his wif 191. though 
tne citate ot the mortgagee was become abſolute, and his wife en- f "UE 
titled to dower thereof ; ſo, if the money was paid at the day, yet expreſa doc. 
it pid by a ſtranger, who was no ways privy to the condition, the 
wife of 


= 


tine in ihe 
the mortgagee ſhall be endowed ; for conditions being in mmon las 
S8 < 4 itions being in 


2 , f - courts, yet 
taken ſtrictly, if they are not complied with, according to 


l ia Chancery, 
e terms thereof, 1t is as if they were not performed at all z when the 
NC - oe — my — = mortgagor 
3 the wife, who is a ſtranger, ſhall not be prejudiced nee 

$9. v. 


44 \v 


} | redeem, 
even the woman's dower is avoided ; for the huſband's eſtate was ab iritio incumbered 


with equity, 
and 1n that Court the mortgagee is confidcred as a truſtee for the mortgagor. Hard. 465, Abr. in 
Lquity 211 
toy 3 * : G 


I: tenant in tail diſcontinue in fee, and after take a wife, and F. N B. 149. 
otkciſe the diſcontinuee, and die ſeiſed, his wife ſhall not have Oo. Lit 33. 
cower, becauſe the iſſue is remitted to the ancient entail, which © 1 
being a reſtitution to an ancient right, muſt take place of the 

dower of the wife of a ſubſequent wrongful eſtate, in as much as 

tae eltate of which ſhe is dowable is defeated. . 


So, if a man hath title of action to recover any land, and he F. N. B. 149. 
enters, and diſſciſes the tenant of the land, and dies ſeiſed, upon In Power, 


which his heir enters; now he is remitted to the ancient right eee 

which his anceſtor had; and, by conſequence, the wife of the land was en- 
zuccſtor thall loſe her dower of the wrongful eſtate her huſband e wy 
bad, which is determined and gone by act of law. | of the 


L band of the 
ada, and his wife, mother of the tenant in ſpecial tail, and that after his father diſcontinued the 
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| 4 
tail by fine to a ſtranger, and took back an eſtate by grant and render in general tail, and had Ive th 
tenant ; and the firſt wife died, and his father married the demandant, and died, and ſo he is remitted 
to the firſt entail, to which the court clearly agreed, and gave judgment that the demandant ſhould be 
barred. 44 E. 3. 26. Brook, 14. S. C. but Q; at this day, ſince the ſtatutes of 4H. 7. c. 24, 
and 32 H. 8. c. 28. if the iſſue ſhall be remitted upon ſuch fine, for theſe ſtatutes ſeem againſt it, and 
then the wife {hall be endowed, | 


If there are father and ſon, and the father exchange lands with 
_ a ſtranger, and die, and the ſon marry, and enter into the land 
taken in exchange; and the ſtranger, being impleaded for his lands, 
vouch the ſon as heir, who enters into the warranty, and loſeth, 
and thereupon execution be had accordingly, and then the fon 
die; his wife ſhall not been dowed of the lands taken in exchange; 
becauſe the recovery thereof againſt her huſband hath relation to 
the time of the exchange made, which was before her title of 
dower began, | N 
reik. 322. If a difleifor makes a feoffment in fee with warranty, and the 
F. N. B. 150. fcoffee marries, and the diſſeiſee brings a writ of entry in the per 


Perk. 30g. 


IJ two co- . 
parceners in àgainſt the feoffee, who vouches the teoffor, c. and each recovers 
gavelkingd in value againſt the other, and they have execution accordingly, 


make parti- and the feoffee dies, his wife ſhall have dower of. the land reco- 
tion, and : . 

one marries, vered in value, but not of the land loſt, becauſe by title para- 
and the mount: but if one recovers in value againſt the huſband by war- 
other 1s em- ranty of his anceſtor, and the huſband dies, his wife ſhall be en- 
pleaded for . 8 

his part, and dowed of the land recovered from him, becauſe this was by force 


prays in aid of the warranty, and not by elder title. 

of the other 

coparcener, who joins in aid with him, and the demandant recovers, and the tenant hath pro rata of 
that which remains in the poſſeſſion of the other coparcener, who after dies; his wife ſhall not have 
dower of that which was recovered pro rata, becauſe the recovery hath relation to the death of the an- 
ceſtor, which was paramount to her title of dower. L G 


5. Of the Value and Improvement of the Huſband's Eſtate, 
either in his Lifetime, or after his Death, 


©». Lit. 32. If the huſband makes a feoffment in fee of lands, and the feofles 
a. Ferk. 328. builds thereon, and improves the ſame greatly in value; yet the 
If a difleifor 4 | care Ls Dn 
© foffee wife of the feoffor ſhall have dower only according to the value it 
upon condi- was of in the huſband's time; for if ſuch feoffment were with 
=. warranty, the heir would be bound to render only the value as it 
Toa fe the Was at the time of the feoffment. 


huſband by building, &c. and the huſband enter on the diſſeiſor, or for the condition broken, he hal 
have all the improvements, becauſe the eſtate of the one was tortious, and the other uncertain ;. and it 
was their folly to make ſuch improvements; but if the huſband had died before ſuch entry, and his 
wiſe had recovered dower ; Q, if ſhe ſhould have the third part of ſuch improvements, foi her huſ- 
band was never ſciſed. 


Co. Lit, If the heir improve the land by building or ſowing it, the wite 
37%, {hall recover her dower with the improvement upon it, becauſe by 
ber huſband's death her title to dower was conſummate, and the 
improvements as to her part were que upon her land; for which 
reaſon hikewiſe, if the land be impaired in value in the time 0 
the heir, ſhe ſhall ſhare in the loſs, unleſs it were voluntary by 
the heir himſelf, and then ſhe ſhall recompence herſelf in damages 
againſt him, y 
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If the huſband himſelf, or his feoffee, pull down houſes, Sc. and Perk. 329. 
then the huſband die; it ſeems, the wife hath no remedy for thoſe I the huſ- 


houſes, becauſe, before her title was conſummate, the thing itſelf 2 _ 
was deſtroyed. — 


; die, and 
this part be aſſigned to the wife for dower, whether the wife or the executor of the huſband mall have 
the crop, Q. & wide Dyer, 316. pl. 2. 2 Inſt. 81. 


(c) Of the Things requiſite to the Conſummation 


of Dower, vis. Marriage, Seiſin, and the Death 
of the Huſband. | 


1. Of the Marriage, how long it muſt continue; and therein of 
the ſeveral Sorts of divorces. | 


J* a man make a contract of matrimony with a woman, and die Perk. 308. 


before the marriage be ſolemnized between them, ſhe ſhall have It was for- 


. . ! 
no dower, becauſe ſhe never was his wife. mer held, 


that a wo- 
man married in a chamber ſhould not have dower, 16 H. 3. and that the marriage ſhould be celebrated 


iz ſacic eccliſiæ; but the law is now altered, and marriages in private houſes, if all circumſtances are 


complied with, held good; and that God is not leſs preſent in ſuch houſes than in the moſt ſanctiſied 
places, Perk. 306. F. N. B. 150. But ſee 26 Geo. 2. c. 33. : 


If a woman make a contract of matrimony with FJ. S., and But ifa man 


then marry with 7. D., who is ſeiſed of lands, and die, ſhe mo a ſe- 
ſhall have dower of the lands of F. D. cond wites 


living the 
firſt, and die, ſuch ſecond wife ſhail have no duwer : ſo, if a woman marry a ſecond huſband, living 
the firſt, and die, the ſhall have no dower. Perk. 304-5. Moor, 226. 


Upon ifſue of ne unques accouple en loyal matrimony, the biſhop Co. Lit. 
ought to certify, that they were accoupled in lawful marriage, 33: * 
though the man be under fourteen, or the-wife above nine, and 1 
under twelve years of age at his death, becauſe it was a good ; 
marriage till avoided, which now cannot be after his death: but 
il either diſagree to the marriage at their age of conſent ; then it 
is avoided ab initio, and the wife ſhall have no dower. | 

In dower, upon ne unques accouple en loyal matrimony, and iſſue there- Cro. Car, 
upon, a writ was awarded to the biſhop, who certified that the de- 8 3 
mandant was accoupled in vero matrimonio cum prædicto B. ſed clan- . bag 
deſtino, & quod B. & E. (demandant) thori & menſæ parti cipatione But for this 
mutuo cohabitaverunt nis ad mortem prædict. B. and judgment there- 4 ee 
on given for the demandant, and error brought and aſſigned (inter 5 * 
alia) that there was neither day nor place of the marriage men- 368. pl. 48. 
tioned in the biſhop's certificate: but the court held it not mate- 3 Fl. 
5 : l : 5 x Co. Lit. 
tial nor iſſuable, becauſe the certificate from the biſhop is con- 33. b. 
cluding. 2. That the certificate is not good, becauſe it did not 9 Co. 19. 
anſwer to the words of the iſſue, ne ungues accouple en loyal matri- 


meny; for that it was a true matrimony, and that they lived toge- 


ther at bed and board, is but argumentative, that they were legiti- 


m matrimonio copulati : but the court diſallowed this exception; 
or vero matrimonio, though clandęſtino, copulati fuerunt, is as good 
 /exitimo matrimonio, and hath all one intendment ; and though 
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it be clandeſtino, yet it doth not vitiate the marriage; and when it 
is added, that thori &* menſe participatione cohabitaverunt, &c. 
this proves they continued as huſband and wife during his life, 
and therefore it is not to be queſtioned now; and the judgment 
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; affirmed. ä 
Stowell v. If there be a divorce cauſa adulterii, yet the wife ſhall be en. | 
Week, z. dowed; for this does not diſſolve the marriage, but only ſeparates ; 
5 gin ged. the parties a men/d & thoro, and the marriage {till ſo continues,in i 
Godb. 145. force, that if either of them marry any other, ſuch marriage is 
BY * void. | | 
* b. 2 Leon. 171. Cro. Car. 463. 7 Co. 70. Roll. Abr. 680. cont, * 
Cro. Car. So, a divorce propter ſevitiam or metum, is of the ſame nature, * 
Pore, and does not diflolve the bond of matrimony, but is _ a provi- b 
cafe. A wife ſion for the woman's ſafety, that ſhe may avoid her huſband's th 
ſhall de en- cruelty and ill uſage : and therefore, the wife in ſuch caſe ſhall be by 
dowed, not- endowed the rather. | | 
withſtanding 
a divorce cauſd profi ſſionis, for which wide Roll. Abr. 68 1. 2 Jeon. 169. Moor, 226.  Cro, Cx. ; 
462. 2 Inſt. (87. Co. Lit. 3a. but wide 32 H. 8. c. 38. by which it ſeems that this and other 111 
{crupuluus divorccs are taken away. i = en 
Roll. Abr, But if there be a divorce catſd præcontractus, cauſd conſanguini- lar 
1 Co. tatis, cauſd affiuitatis, or cauſd frigiditatis, the wife ſhall not be en- 1 
3% dowed; for theſe diſſolve the wnculum matrimonii, and leave the the 
33. b. 5 a Fox 98 N be 
7 Co. 70. parties at liberty to marry again: but if either of the parties die 00 
hou gr before ſuch ſentence of divorce be actually pronounced, it cannot 5 
pe pronounced after; and therefore if the huſband die before ſuch 1 
divorce, his wife de fa79 ſhall have dower, for it was /egittmum 2 
matrimonium quoad dotem, and the biſhop ought to certify that they 3 
were legitimo matrimonio copulati. * * 
Cro. Car. In dower, the writ was precipe A. qued reddat B. rationabilen we 
N z dotem ſuam of the lands, Oc. dudum C. quendam viri ſut ; and for 2 
Harris, not ſaying, præcipe guod reddat B. que fiit uxor C. &c. that fo ſhe 5 
might appear to have title of dower as his wife, it was held ill; K. 
and that gundam viri ſui would not ſufficiently help it. "a 
| X of the 
2. Of the Seiſin, either in Fact or in Law; and herein of the uſe, 
Seifin in Fact, as it is continuing, or not continuing, as in- * 
ſtantancous. | bo Wife 
Perk. 304. The huſband muſt be ſeiſed either in fact or in law, to entitle there 
mos 3 his wife to dower. But a ſeiſin in law is ſufficient for that purpole, "gas 
8681. becauſe otherwiſe it would be in the huſband's power to defeat 165 W. 
s Co. 34. 36. his wife of a ſubſiſtence after his death, by his own negligence o 0, if 
F:N-B:149- malice, and ſhe cannot enter to gain a ſeiſin in his right, as he maj 27 H. 
Stant. Prer. . 175 . . . th of 2 thoule 
41. Brook, do into lands deſcended to her; which is the reaſon, that Rap 
66, 75» ſeifin in law a man ſhall not be tenant by the curtely ; and there- 4 es 
Fes wg fore if the anceſtor die ſeiſed, and the huſband “ die before he entel wow 
FH 4 into the land ; yet his wife ſhall be endowed, though he had-but af pain 
Perk. 371. a poſſeſſion or ſeiſin in law. 5 Ws. : rig D 
Park. 372. : So, if a lcafe be made for life, remainder to J. S. in fee, who | Pa 
marries, and the leſſee die, and then a ſtranger enter and. _ — 
| 1 6 


Dower. 


et his wife ſhall have dower, Ke 


ment be come, and the rent be tendered to the huſband, who will 


thereof by him, or any other for him, and before any thing paid 
in the name of ſeiſin thereof. 


Ws 2. 


371 


upon the poſſeſſion, and F. S. die before any entry made by him, 


If the huſband purchaſe rent, and die before the day of pay- Brook, 35. 
ment, yet his wife ſhall be endowed, nay, though the day of pay- 66. 71. 


not receive it, but utterly refuſes it, and dies before any receipt Perk. 373. 


But if there be neither ſeiſin in fact nor ſeifin in law in the Perk. 366. 


huſband during the coverture, but only a right of entry or 59, if os 
action, then his wife ſhall not have dower; and therefore, if a ſciſed, and a 


man be diſſeiſed, and then marry, and die before any entry made frranger 


by him, his wife ſhall not be endowed of that land. 


during the coverture. Perk. 367. 


So, if exchange be of lands between A. and B., and A. enter 
into the lands of B., and then B. marry, and die before any 
entry into the lands of A., his wife ſhall not have dower of thoſe 
lands. 

If one enfeoff a ſtranger, upon condition to be performed on 

the part of the feoffee, and after marry, and then the condition 
be broken, and the feoffor die before any entry made, his wife 
ſhall not have dower; becauſe there was no ſeiſin at all in the 
huſband, during the coverture. f 

So, if a man make a bargain and ſale to one and his heirs by 
indenture enrolled, with a proviſo, that if ſuch act be done, the 
bargain and ſale ſhall be void; and after the bargainor take a wife, 
and then the condition be broken; and before entry the bargainor 
die; his wife ſhall not have dower ; for though the eſtate of the 
bargainee veſted by 27 H. 8. c. 10. of uſes; yet becauſe the 
huſband did not re-enter, the eſtate of inheritance in the bar- 
gaince was not deveſted, nor had the huſband any ſeiſin during 
the coverture. | | 


of the bargainor in fee, Q. becauſe then the ſtatute reveſts the poſſeſſion in him again acc 
uſe, | 


In ſome caſes, though the huſband be ſeiſed in fact, yet his 


wife ſhall not have dower; as, of an inſtantaneous ſeiſin (a); and 


abate, and 
then after 


the heir marry, and die before entry, his wife ſhall not have dower; becauſe by this abatement the ſeifin 
in law, which he had, was deveſted before his marriage; and ſo he was neither ſeiſed in fact nor in laws 


Perk, 369. 


Perk. 368. 


6 Co. 34s 
Fitzwil- 
liam's caſe ; 
bur if the 
words had 
been, that 
after the 
condition 
broken, the 
bargain and 
fale ſhould 
be to the uſe 
ording to the 


Co. Lit. 3r. 
F. N. B. 


entitle therefore, if two jointenants are, and one of them makes a feoff- A. Py a 6 
fo ment of his part, and dies, his wife ſhall not be endowed, becauſe Moor, 56. 
** he was ſole ſeiſed but for an inſtant when he made the livery: 3 
; * lo, if ceſtui que uſe (b) after the ſtatute 1 R. 3. c. 5. and before {hat in the 
row 27 H. 8. c. 10. had made a feoffment in fee, and died, his wife caſe of an 
72 ſhould not be endowed, becauſe her huſband was ſeiſed but for — 
| . an inſtant. the wife 
1 tn ſhall not be endowed, though here laid down broadly, is by no means general. When, indeed, the ſame act 
e entet which gives the huſband the eſtate, conveys it out of him again, when he is the mere inſtrument 
ad-but of paſſing the eſtate, the tranſitory ſeiſin gained by ſuch an inſtrumentality does not in general ſeem ſaf= 


kicient to entitle the wife to dower. But when the land in the language of Sir Wm. Blackſtone, 2 Comm. 
132. abides in the huſband for a fingle moment, that is, as a later writer explains it, Preſton on Eſtates, 


favour of the wife. T hus, in the caſe put above, where lands deſcend on 2 man who is married, and a 
ger enters by abatement immediately, after the death of the anceſtor - there the wife of the heir as 
| B b 2 ; 5 ave 


Ut Dower, when he has à ſeiſin for an inſtant ben-ficially for bis 9wn uſe, tue title to dower ſhall ariſe in 
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372 Dover. 


have her dower, and yet the huſband has merely a ſeiſin in law, and that for an inſtant only, for the 


_ abatement deveſted it from him. So, in the caſe above of the father and ſon jointenants, who wete 


hanged out of one cart, where the queſtion depended on the priority of their death. And, where a 
huſband rorticuſly gains an inſtantaneous ſeiſin, as againſt the perſon benefited by, and deriving an eſtate 
in virtue of, ſuch tortious act, the wife is entitled to her dower. Thus, in Matthew Taylur's caſe in 
C. B. 34 El. cited in Sir W. Jon. 317. where tenant at will, or for years, makes a feoffment in fee, and 
dies, and. his wife brings dower, the feoffee cannot plead that the huſband was never ſeiſed ; for as the 
court there ſay, in an inſtant he gained a ſeiſin, or as it is better explained ſupra tit. Difſeifin 
(A, fince the feoffee received his eſtate from him, he is eſtopped to ſay that the huſband was never 
ſeiſed : beſides, in reſpect of the feoffee the feoffor had an eſtate, though in regard to the diſſeiſee he 
is to be conſidered as a wrong-doer. (5) It may be queſtioned whether either of theſe inſtances will 
ſupport the dcRttine here advanced, wiz. that there cannot be dower in the caſe of an inſtantaneous 
ſeifin. In the firſt, the huſband is never ſolely ſeized during the coverture : for when he makes the feoff. 
ment he is ſeiſed jointly with his companion: the tenancy is not ſevered until the huſband has made the 
conveyance, and departed with all his right and eſtate; and conſequently, during all the time he hath 
ſeiſla of the eſtate, he hath it j2inrly with ſome other, and not ſolely by himſelf. In the other inſtance, 


Dix. of the ceſtui gue dſe, the huſband hath not ſeiſin of the land at any pericd: he had merely my 
with the puer in virtue of the ſtatute of 1 R. 3. of transferring that quantity of eſtate in the land whi 


he had in the vſe. Preſton on Eſtates, ubi ſupra. ] 


Roll. Abr. If leflee for life makes a feoffment in fee, or a leaſe pur auter 
= 5 vie, and dies, his wife ſhall not have dower, becauſe he gained 
Cro. Jag. the fee but for an inſtant, and parted with it again, and this was 
615. no diſſeiſin. 


[ Sec2s, of 


ſuch a feoffment or leaſe by a tenant at will, or for years, for thereby he gains a freehold, Sit W. 
Jon. 317. Br. tit. Diſſeiſor, &c. pl. 67. 12 E. 4+ 12. 


Oro. Jac. If tenant in ſpecial tail marries a ſecond wife, who is not dow- 

125 7 able of the tail, and after makes a feoffment in fee, and dies, his 

therick, wife ſhall not have dower, becauſe he gained the fee but for an 

Roll. Abr. inſtant. | 

676. S. C. 

Co. Lit. 31. 90, if conuſee of a fine grant and render the land by the ſame 

Vaugh. 41. fine to the conuſor, and die, his wife ſhall not be endowed, be- 

Cro. Car. = - * 0 | * 

20. cauſe he had ſeiſin but for an inſtant. 

3 Leon. 11. | 

Sneydv. _ [So, if a huſband become entitled to eſtates by virtue of ſurren- 

vo ders from tenants by copy of court roll, and grant them out again 

* by copy of court roll, this inſtantancous ſeiſin of the freehold will 
not entitle the wife to dower. 5 
3. Of che Death of the Huſband. 

F. N. B. As to the death of the hufband, this is either a natural or a civil 

* * death ; but upon a civil death the wife ſhall not be endowed ; as, it 

Perk. 305. the huſband enter into religion, and be profeſſed, his wife ſhall 

Co. Lit. not have dower till he be naturally dead; for though upon ſueh 

33+ b. profeſſion his heir may enter, and a writ of mortdanceſtor lies; 
yet becauſe he could not enter into religion without the aſſent of 
his wife, and if ſhe had diſſented, his profeſſion would be void; 
therefore if ſhe does aſſent, ſhe in a manner vows chaſtity as 
well as her huſband, and ſhall have no dower during his nat 
life, 

Bendl. In dower of the lands of A. her late huſband, the tenant 

b. 3% pleads in bar that A. the huſband was in full life at ſuch a place, 


"Thorn v. 
Rolt, Dyer, 
183. 8. Ce 


et hoc paratus ęſt verificare qualitercung ; curia, &c. the demandant 
replies that her huſband chiit at ſuch 'a place, &c, et ff ig perl 
| ibiden 


verture, 
Jointenan 


If th 
perſons 
in ſatis 

e acct 
of It, be 
Meang t 
alizng } 
and the 
Paint + 


this for | 


"Dower, | 373 


ibidem ſepultus, et hoc parata eft verificare qualitercung; curia, &c. Moor, ” 
Ideo conſiderat. eft quod prædict. M. (demandant) doceat de morte, and 35 os 
dius R. (tenant) de vita viri, et ſuper hoc dies datus g, 3c. at Dyer a caſe 
which day the demandant examined two witneſſes who did not is cited, 
ſpeak directly to his death, but only of their great intimacy with „„ 
him, and his being gone beyond ſea for his religion, ard that they demandant's 
had not heard of him in ſeven years, and concluded that in buſbind was 


their conſciences they rather think him dead, and the tenant ex- PO 
amining no witneſſes to prove him living, the demandant had 


neſſes, who 


ju agmen 2 agteed in al! 
; | points, ard 
e at the day of the eſſvign of the tenant he produced twelve witneſſes de vita viri, who alſo agreed in ail 


points; and this was held the ſtronger proof, and the demandant was barred ; for in theſe caſes the rule 
is gui melius probet melius habet. — 


* 


(D) Of the Aſſignment of Dower. 


1, By what Perſons, = 


n 


vary — 
r 


JF a diſſeiſor, abator, or intruder aſſign dower, this is good, and Perk. 394, 


— 


ſhall not be avoided, unleſs they be in of ſuch eſtates by fraud 395 398+ 1 
and covin of the woman, to the intent ſhe may be endowed by 35. a. | 
them, or recover dower againſt them, and then this ſhall be avoid- 2 Co. 67. 0 
ed by the entry of him who hath right, though the aſſignment be 3 Co. 78. 4 
412 1 - 0 1. 
indifferently made by the ſheriff after judgment of an equal third 5 Co. 58. Iv 
part. Plow. 54. b. * 

Brook, 15. 8 
5. The reaſon why ſuch aſſignment ſhall bind is, becauſe ſhe had a right to be endowed thereof, and 413 
might have compelled them as tertenants to aſſign her dower thereof, and ought not to expect till the 1 
heit will re-enter or ſue for recovery of his right: but if there were covin in her, and yet notwithſtand- 1 
ing this ſhould bind the heir, it would encourage ſuch violence and wrong to the heir as would put " 
him to great trouble and expence to recover his right, without any default in him. But an aſſignment 1 


of a rent out of ſuch lands by them ſhall not bind, becauſe de jure not dowable of ſuch rent, wide paſtea. 


If there be two or more jointenants of land, whereof a woman Perk. 307. 
1s dowable, and one of them aſſign her dower thereout, this is Oo. Lit. 35. 

. . by : 2 Co. 67. 
good, and ſhall bind the others, becauſe they were compellable to 


0 a [This caſe 
align it in ſuch manner: but if one of them had aſſigned her a of affign- 


= rent thereout in lieu of dower, this ſhould not bind the reſt, becauſe pram 75 
Ts they could not be compelled to it by ſuit. | one of two 1 
Mall or more jointenants muſt be underſtood to be where the huſhand has been ſolely ſeiſed during the co- 3 | 
verture, and afterwards conveys or deviſes the lands to two or more jointly and dies; for the wife of a | 
\ ſuch jontenant is not dowable. Vide ſupra] 
lies; ; 

Hi If the huſband makes ſeveral feoffments of his land to ſeveral Co. Lit. 35, 

ds perſons, and one of them endows the wife of the feoffor of his part er _ 

ity 8 in ſatisfaction of all that ſhe ought to have of the other feoffees, and 402. (a) Per | 


lhe accepts it, this is good: but yet the others cannot take benefit Moor, 26. 
of it, becauſe ſtrangers thereto, and cannot plead it, nor have any Naa prot 
[Means to bring the other into court to plead it: but if the heir jjead this 


alizns her dower in ſatisfaction of dower out of his own lands, aflignmene 


ndant ad mie lands of the feoffees, then if a writ of dower be brought e. 
occlefed %ainſt the feofees, they may vouch the heir, who may (a) plead Ent. 272. 
ibiden is for his own ſafety, leſt they recover in value againſt him. Ti dea. 
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Perk. 3999 If the huſband ſeiſed of lands in right of his wife, or jointly 


pd; SY with his wife, of lands whereof a woman is dowable, afligns the 
68 va third part of the ſame lands to the woman for her dower ; this is 
good, and ſhall bind the wife, although ſhe ſurvives him, becauſe 

they might be compelled to it by ſuit. I. 
Perk. 403 None can aſſign dower but thoſe who have a freehold, or againſt 
8 a whom a writ of dower lies; therefore a (a) guardian in ſocage, 
n tenant by ſtatute merchant, ſtatute ſtaple, or elegit, or leſſee for 
years, cannot aſſign dower, for none of theſe have an eſtate large 


94. 
1 Abr. enough to anſwer the plaintiff's demand. 


6 Co. 57. Co. Lit. 38. b. 39. a. 9 Co. 16, 17. F. N. B. 148. (a) But a guardian in chivalry, 
though he have but a chattel, may after his entry into the land aſſign dower; for which wide Plow, 341, 


Roll. Abr. 682. Co. Lit. 35. 38. Brook, 20. 9 Co. 17. 2 Ink. 262. 


2. Of the Manner; and herein of aſſigning it by Metes and 
; Bounds. 


Roll. Abr. If a woman be dowable of land, meadow, paſture, wood, &c, 


* , and any one of theſe be aſſigned in lieu of dower of all the reſt, 
7 it is good, though it be againſt common right, which gives her 


47: ; 

Which laſt but the third part of each ; for the heir's enjoyment of the reſidue 
— ſufficiently accounts for her title to what ſhe has. 

ment by the ſheriff in ſuch manner is good, if it be equal in quantity. 


4 


Roll. abr. If a woman be dowable in three manors, and accept of the heir 


852. one of thoſe manors in lieu of dower in all the reſt, this is good, 
But to a . a : Py p 

writ of ba. though againſt common right, which gives her but the third part 
Bere facias . of each manor, „ 

ſeiſnam the | | 
ſheriff cannot return that he delivered the demandant one of the manors in recompence of her dower. 


Perk. 407. If lands whereof a woman has no right to be endowed, or a 
Co. Lit. 34+ rent out of ſuch lands, be aſſigned in lieu of her dower, yet this 


' » a . . ? * 
Se. Lk. 16% is no bar to her to demand her dower ; for ſhe having no manner 


Brook, 3. of title to thoſe lands, cannot without livery and ſeiſin be any 
But if the more than tenant at will, which is no ſufficient recompence for 
rent be . , 
granted by an eſtate for life, which her dower was to be (6). 
indenture, then it works by way of e/ftoppel ; fo, if by deed poll, or by parol, and the agrees to it, and 
accepts the rent, ſhe is concluded; vide Perk. 410. Dyer, 91. pl. 12. In dower, the tenant pleads 
in bar aſlignment to her of a rent out of the ſame land for her life, wirtute cujus ſhe was in deminic0 ſu 
ut de libero tenemento, &c. But for not alleging that he was ſeiſed of the land at the time of the aſſigu- 
ment, ſo that he might grant ſuch rent, it was ruled againſt him. Dyer, 361. pl. 11, Beamond . 
Dean, 2 Leon. 10. S. C. L) But fee 2 H. 5. 12. Ihe heir aſſigns dower of lands of which the 
huſband was ſeiſed, but the wife not dowable, ſhe is tenant in dower. 30 E: 1. Briefe. $84. If wk 
be endowed, and afterwards exchange with the heir for other lands which were the inheritance of tit 
huſband, ſhe ſhall be ſaid to be tenaat in dower of the lands fo taken in exchange, and her entry hal 


be ſaid to be by the huſband. Per omnes juſticiarios. Hal. MSS. Co. Lit. 34. b. n. 9. 13th edit. 


Moor, pl. In dower the tenant pleads that he hath aſſigned to her, in c. 


8 or. in Oompence of her dower, 20 buſhels of wheat yearly out of the ſame 

margins, land for her life; and held a good bar, and in the nature of arent: 
but theep, horſes, &'c. aſſigned in recompence of dower are 1? 
buy, becauſe they neither iſſue out of land, nor are of the natuſe 
of land, 


A womal 


It 
recov 


| or J 
et this 
Janner 
de am 
ice for 


o it, and 
int pleads 
minico ſu0 
he aſſigu- 
22mond Ve 
which the 
II wi 
ice of tie 
entry ſhall 
edit. ] 


in e. 
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a tent: 
are 10 
> nature 


woman 


A woman recovers dower, and hath a writ to the ſheriff, who Moor, pl. 
returns that he hath delivered 84 acres to the demandant of the 928. 
land mentioned in the writ z and afterwards a /cire facias is brought, 
ſuggeſting that 60 acres of the 84 aſſigned to her by the ſheriff are 
a ſtranger's, not mentioned in the record, and therefore the ought 
to have a new diviſion ; the tenant ſays that the other 24 acres 
were parcel of the land recovered, and that ſhe had entered and 
accepted the 24 acres ;z and upon demurrer it was adjudged, that 
ſhe was barred by her acceptance and entry into the 24 acres. 

A woman entitled to dower cannot enter till it be ailigned to Roll. Abr. 
her, and ſet out either by the heir, tertenant, or ſheriff, in 683. 

. | Dyer, 343» 

certainty. * 
Brook, 16. Co. Lit. 34. b. 37. a. b. And the reaſon ſeems to be from the partiality every one is 
preſumed to have for themſelves and their own intereſt; and therefore the law will not allow her in ſuch 
caſe to be her own carver : another reaſon may be for the better direction of ſtrangers, that they may 
more certainly know againſt whom to bring their pra'cipe, which they cannot be ſo well appriſed of, if 
ſhe might eater privately, and take what part the pleated, But ſhe need not Ray for the return of the 
writ of babere facias ſeiſinam, nor for the ſecond judgment. Palm. 265, 266. Howard v. Cavendiſh. 


And though the once refuſes to accept the part aſſigned to her by the ſheiiff, yet may ſhe afterwards 
enter into it. Dyer, 278. 


The aſſignment of dower muſt be abſolute, and not ſubject to 
be defeated by any condition, nor leſſened by any exception or re- 
ſervation; for ſhe comes to her dower ii the per by her huſband, 
and is in, in continuance of his eſtate, which the heir or tertenant 
are but miniſters or officers of the law to carve out to her; and 
therefore ſuch conditions or reſervations are either totally void, 
and her eſtate abſolutely diſcharged from them, or elſe the eſtate 
aſſigned with ſuch condition or reſervation is no bar to her reco- 
very of dower, in an action brought for that purpoſe; as if the 
trees are excepted in an aſſignment of lands whereof ſhe is dow- 
able, the exception 1s void. ; 


a Roll. Abr. 
682. 

7 Co. 37. 
Plow. 25 b. 
2 Inſt. 153. 
Hob. 153. 
Co. Lit. 


34. b. 


241. a. 

[ The dow- 
reſs holds of 
the heir ; 
but by the 
inttitution 
of law the is 


in of the eſtate of her huſband ; ſo that after the heir's aſſignment, ſhe holds by an infeudation from the 


immediate death of her huſband. Hence it is, that dower defeats deſcent, becauſe the lands cannot be 


laid to deſcend as demeſne which are in tenure; and the aſſignment of dower being in the nature of 
infeudation, and taking place immediately from the death of the buſband, there ate only two-thirds 


which deſcended as demeſne. Gilb. on Dower, 395.] 


In dower the tenant pleads that he by indenture granted a rent 
out of the ſaid land to the demandant in recompence of her dower, 
which ſhe accepted; the demandant confeſſes the grant of the 
rent, and her acceptance, but ſays that in the fame indenture was 
a condition, that if the rent was not paid within ſuch a time after 
it became due, the rent ſhould ceaſe, and the indenture be 
void, and ſhews a breach; and upon demurrer it was adjudged 
for the demandant, becauſe it was pleaded as a grant; and alſo 
becauſe it was upon condition; for rent aſſigned in recompence 
of dower, and which comes in lieu of the land, ought to be as ab- 
ſolute as the aſſignment of the land itſelf; and therefore the con- 
dition annexed is void; or if it ſhould be 2 yet it is only an- 
nexed to it as a grant, and upon breach 
her writ of dower. | | 

It is a rule, that when the wife brings a writ of dower, and 
covers, the ſheriff ought to aſſign it by metes and bounds, if the 
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ereof ſhe is reſtored to 


Cro. Eliz. 
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worth's caſe. 


Roll. Abr. 
684. 

Co. Lit. 
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Perk. 414. 
Roll. Abr. 
682. 
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though in a in lieu of dower of other manors. 


-, lent aflignment of dower by the ſheriff. 


lie againit the heir of a tenant in common, before partition made; for ocherwiſe they might perhaps 


Co. Lit. 30 thing recovered may be ſevered ; and if the ſheriff does not re. 
re 87. turn ſeifin by metes and bound«s, it is ill, (a) unleſs cloſes certain 


aſſignment, are aſſigned by name, or a manor which is known, and certain, 


differ ent 


manner, by the conſent of the demandant may be good. Vide Roll. Abr. 68 3. [Sty. 276. Ac. 
cording to the latter reporter, a ſpecial verdict found, that the tenant ſaid to the widow thus, viz, 
T do endow you of a third part of all the lands my coufin J. S. your huſband died ſeiſed of, Roll, C. ]. 
to which Nicholas and Aſk, juſtices, agreed, held, that it may be aſſigned generally of the third part in 
ſome caſes, and the parties may agree againſt common right, and that here both parties agreed to take 
dower in this manner; but Jermain e ccntra. But prr Roll, C. J. if the ſheriff aſſigns dower, and does 
it not per metas et bundas, it is error, if it might have been fo aſſigned; and where a feme cannot be 


endowed fer metas ct bundas, ſhe may enter without aſſignment.] (4) For this vide Roll. Abr. 68z, 
Perk. 332. Brook, 72. Co. Ent. 171, | 


Palmer 265. Upon recovery of dower, and ſeiſin awarded, the ſheriff re- 
8 Keb. turns, that he had aſſigned to the demandant for her dower of 2 
The: gener houſe the third part of each chamber, and had chalked it out to 


— her; and this was held an idle and malicious aſſignment; and he 
or refuſing 


ONS. was committed for it, for he ought to have aſſigned her certain 
equal allot. Chambers or rooms thereout, Cc. 


ment of dower, and taking 60 J. to execute his writ of execution, and an information ordered againſt 
bim; and Vern. 218, 219. 2 Chan. Ca. 160. That equity will relieve againſt a partial and fraudu- 


Perk. 411. The wife of a tenant in common ſhall not be endowed by 
F. N. B. 149. metes and bounds, for ſhe being in pro tanto of her huſband's 
mpg Wo have it in oth han he hi 

24. 37. aud Eſtate, cannot have it in other manner than he imſelf had, 


wide Brownl. 127. and 3 Ley. 84. Sutton v. Rolf, in which it was adjudged that a writ of dower will 


make no partition at all, and ſo defeat the wife of dower. 


3. By what Court. 


Cro. Fliz. An aſſignment of dower by commiſſion de dote aſſignandd out 

364. Stan- Of the Court of Wards was held no bar of dower at common law, 

field & Uxor . L a 

v. Viſcount but it ought to have been by writ de dote aſſignandd out of Chan- 

Bindon. cery, the juriſdiction of which court is not given to the Court of 
Wards in ſuch caſe by 32 H. 8. c. 46. 


Dyer, 363. Sir Thomas Arundell being attainted of felony, and his wife's 
Lady Arun- dower ſaved by act of parliament, ſhe brought her writ of dower 
dell's caſe, . = i . | 
3 a. againſt the Karl of Pembroke, and he making default after appear- 
Ent. 173. ance, a termor prays to be received, and ſhews his leaſe after the 
Le Recurd 1 coverture, Ac. and the attainder, Sc. and that E. 6. granted a 
7 7 commiſſion under the ſeal of the court of augmentations, to als 
8. C. cited. ſign the third part of the land of the ſaid Sir Thomas Arundell 
to his wife in dower; and ſhews further that, by virtue of the 
commiſſion, the third part of the rent reſerved on the ſaid leaſe 
was alligned to her, and this aſſignment confirmed by letters pa- 
tent under the great ſeal, and ſhews her agreement and accept. 
ancc thereof, and ſaid that this ſuit was by colluſion to defraud 
him of his term. In this caſe it was held, 1/7, That the cout 
of augmentations had no power to aſſign dower to the demand 
ant, or any other woman, but it mult be in Chancery. 2d; That 


the aſſignment of the rent was not warranted by the compmilion 
| | - 
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of full age at the time of the tenant's death: but this power was 


Dower, 


and then the confirmation could not make that good which was 
merely void ; and it was adjudged for the demandant. TR 
As to endowments in Chancery, it appears by our books, that 
in former times the widows of tenants who held of the king in 
capite, whoſe heir was in ward to the king, were to ſue in Chan- 
cery by petition for their dower; and after office found that the 
was the tenant's widow, then ſhe was to make oath in Chancery 
that ſhe would not marry again without the king's licence; and 
upon that there went a writ out of the Chancery de dote aſſignandd 
to the eſcheator, to aſſign to her dower of the third part of all 
the lands whereof her huſband was ſeiſed, c. but if the heir 
were of full age at the time of the tenant's death, and the king 
had the lands only for his primier ſeiſin, then could ſhe not ſue 
in Chancery, becauſe the king was not then guardian, but had 
the lands only to ſuch ſpecial purpoſe ; and therefore to remedy 
this, was the ſtatute de prerogativa regis, c. 4. made, which gives 
power to the king to aſſign dower to them, though the heir were 


377 


Stanf. Prer. 


76. 

2 Inf. 18. 
Keilw. 133 
Brownl. 
126. 

Co. Lit. 

38. b. 

9 Co. 16, 17. 
7 Mod. 43» 


not ſo abſolutely lodged in the king as to exclude them from 
ſuing at common law for their dower, by reafon of the words 
vidue illæ valuerint, which left them at liberty in ſuch caſe, either 
to ſue to the king in Chancery, or if they thought. fit to ſue the 
heir in the Common Pleas. But if the king had committed the 
wardſhip to another durante minore ætate of the ward, then alſo at 
common law the widow had eleCtion to ſue either to the king in 
Chancery, becauſe notwithſtanding ſuch commitment he ſtil] con- 
tinued guardian; or ſhe might ſue the committee at common 
law, and recover againſt him, without making the king a party 
by ayde prier, or otherwiſe, which was ordained by the ſtatute of 
bizamis, c. 3. for avoiding delays in ſuch caſes : and when ſhe 
recovered againſt the committee, ſhe took no ſuch oath as when 
the ſued to the king in Chancery : yet nevertheleſs ſhe could 
not marry without the king's licence, it being againſt the polic 
of thoſe times to permit ſuch widows to marry whom they pleaſed, 
hnce then they might have brought in enemies or foreigners into 
the king's feud : and in the king's caſe the fines for alienation till 
continued. | | 
Another prerogative the king had in thoſe times, that if the Stanf. Prer. 
heir of his tenant #71 capite entered before livery ſued, this was 4": 
looked upon as an intruſion, and his wife loſt her dower by it, by 5 
the expreſs proviſion of prerog. regis, c. 13. but this was meant 30. b. 
only of intruſion after office found, which gave the king a title; F · N. B. 149. 


for if he entered before office found, and died, his wife ſhould be 
endowed. e 


370 Dower; 
(E) Where the Wife ſhall have her Election to be 


endowed of one Thing or another, and where of 
both: And herein of Endowment de novo, and 


the Dos de Dote. | | 
Perk, 318, IF the huſband ſeiſed of lands in fee exchange the ſame lands 
4 10 with a ſtranger for other lands, and die, the wife hath elec. 


Co. Lit. tion to be endowed either of the lands given or taken in ex- 


31. bs change, becauſe her huſband was ſeiſed of both during the co- 


yerture : but ſhe ſhall not have dower of both; for that would be 
_ unreaſonable, | | ; 
Leon. 285, Huſband ſeiſed of lands in right of his wife, they both join in 
| exchange of thoſe lands with a ſtranger for other lands, which 
exchange is executed; then the huſband and wife alien the 
lands taken in exchange by fine: two judges held, the wife after 
the huſband's death might well enter into her own lands, not- 
withitanding the fine which was of the, other lands; and re- 
ſembled it to the caſe in Dyer, 385. where the huſband after 
marriage made a jointure to his wife, and then they both levied 
a fine come ceo, &c. thereof a ſtranger and his heirs ; and this was 
adjudged no bar, of her dower, becauſe the election to claim 
jointure, or dower, is not till after the huſband's death: and in 

the principal caſe judgment was given for the wife. 
Perk, 320. If lord and tenant are by fealty, and 12d. rent, and the lord 
(a) Butif takes a wife, and after purchaſes the tenancy in fee, and dies, his 
e wife hath election to be endowed, either of the ſeignory or the 
me act of tenancy, becauſe her huſband was ſeiſed of both during the co- 


God, as by verture: ſo, for the ſame reaſon, if the huſband ſeiſed of a rent · 


the death of > wes 2p 
* 1 wy * charge in fee purchaſe the land whereout the rent is iſſuing, and 


mall have die, his wife at her election may be endowed either of the land, 
dower of the Or of the rent, and the huſband being ſeiſed of both, during the 


tenanc x 3 + 
only. Perk. coverture, cannot by his own (a) act alter the wife's dower. 


q21.* The reaſon is, becauſe the ſeignory is determined, during the coverture by act of law, 
and it is not any diſadvantage to the wife to be endowed of the tenancy, for if the be put out of poſſeſſion 
of part or all, by more ancient title, the ſeigniory ſhall be revived in part or in all, &c. Vide Perkins. 


Perk, 324. If the huſband ſeiſed of lands in fee makes a feoffment thereof 
to a ſtranger in fee, rendering to him and his heirs 35. rent, 
with clauſe of diſtreſs, and dies, and the feoffee endows the wife 
of the feoffor of the third part of the land for her dower, ſhe 
ſhall hold it diſcharged of any rent, and the whole rent ſhall 
iſſue out of the reſidue of the land, becauſe the wife ſhall be en- 
dowed of thE beſt poſſeſſion of her huſband during the coverture; 
and the huſband had the land diſcharged of the rent after the 
coverturez and yet becauſe he had alſo an eſtate in the rent 
during the coverture, it ſeems ſhe may be endowed of that, if 
ſhe think fit, and waive her dower of the land; but the rent fe. 
ſerved on the feoffment is no more a bar to her to deman 
dower of the land, than if none at all had been reſerved, if ſbe 
chooſes the land, N 5 1 


In ſome caſes, a womay ſhall be endowed a-new ; as where 
the lands, &'c. aſſigned to her for dower, are lawfully evicted 
by elder title; and therefore, if one be ſeiſed of two acres by 
good title, and another by diſſeiſin, and marry, and die, and his 
wife be endowed of the acre had by diſſeiſin, and after the diſ- 
ſeiſee enter into the ſaid acre, now ſhe ſhall be endowed of the 
third part of the two remaining acres : ſo, if the diſſeiſee in 
ſuch caſe had recovered the acre againſt the wife, ſhe ſhould 
have been endowed of what remained, and the entry or recovery 
being by title paramount to her title of dower, it is as if her 
huſband had never been ſeiſed thereof; and therefore ſhe ſhall 
only recover the third part of what is left, and not a full recom- 
pence for the acre loſt. | 

If one ſeiſed of two acres in one county marries, and enfeoffs 
a ſtranger of one acre with warranty, and hath iſſue, and dies, 
and the iſſue enters into the other acre, and the wife brings 
dower againſt the feoffee, who vouches the iſſue as heir, and he 
loſes by default; and thereupon the wife hath a conditional judg- 
ment, viz. againſt the vouchee if, &c. and the demandant ſues 
execution againſt the heir, and aſter is evicted. by elder title; ſhe 
ſhall have a ſcire factas upon the firſt recovery againſt the tenant, 
to be endowed of the two parts left: alfo upon ſuch eviction ſhe 


may be endowed de novo againſt the heir; and the ſame law, if the 


endowment was in Chancery. | | 

As to the dos de dote, if there be grandfather, father, and ſon, 
and the father, or, after his death, the ſon endow the grand- 
mother, the mother ſhall not be endowed of the grandmother's 
thirds after her deceaſe, becauſe the grandmother's dower defeats 
the deſcent to the father, and by conſequence, -the father was 
ſeiſed of no more than two thirds of that land; and therefore, 
the wife of the father was entitled to à third df theſe two thirds 
only, and no more : but if the grandfather had enfeoffed the fa- 
ther of the whole land, and died, and the grandmother had been 
endowed, either by recovery or aſſignment, there, the mother 
ſhould be endowed of the grandmother's third after her deceaſe, 
becauſe by the feoffment the father was ſeiſed of the whole eſtate, 
which gave a title to his wife to be endowed of that whole eſtate : 
and though the grandmother recovered one third out of that 
cltate during her life, yet ſuch recovery doth not defeat the opera- 
tion of the livery, ſince by that conveyance the reverſion of that 
third is claimed; and, by conſequence, the mother ſhall be en- 


dowed of that third when it falls in poſſeſſion, ſince the father 
was actually ſeiſed of it during the coverture, by virtue of ſuch 
livery. If there be grandfather, father, and ſon, and the two 


hrſt die, and the mother be endowed by the ſon of a third part of 


the whole, either by aſſignment en pais, or upon a recovery in a 


Perk. 419» 
F.N.B. 149+. 
Roll. Abr. 
684. 

4 Co. 122. 


Perk. 3a t. 
Roll. Abr. 
684. 
Brook, 653. 
9 Co. I 7. 


Perk. 315. 
516. 

4 Co. 122. 
Buſtard's 
caſe. 

F. N. B. 249. 
Roll. Abr. 
677. 

Co. Lit. 


31. 42. 45 


writ of dower, and the grandmother bring a writ. of dower 


againſt the mother, and recover, ſhe leaves the reverſion in her; 
or the dower was veſted in the mother by the aſſignment or re- 
corery, and is only defeated during the life of the grandmother, 


4 therefore, 


Whole eſtate as to the mother is leſs than her own eſtate ; and, - 
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Dower. 


therefore, the reverſion is in the mother, and ſhe, after the grand. 
mother's death, may enter into that third recovered from her; and 
by conſequence, the heir may re-enter into the ſecond dower aſ. 


ſigned to the mother, upon ſuch recovery againſt her by the 


Roll. Abr. 
677. 


Hilchins Vo 
Hilchins, 
a Vern. 403. 


grandmother; for ſhe cannot have both. 

A. ſeiſed of land marries B., and aliens to C., who marries D., 
and then aliens to E. and dies, and after D. is endowed, and then 
B. hath dower aſſigned to her of the third part of all the lands, and 
brings a præcipe thereof againſt D., who vouches to warranty E, 
who counterpleads upon the matter, and ſays that D. ought not 
to be endowed, quia non poteſt habere dotem de dote ; and adjudged 
accordingly. | 

[Lands, ſubject to a title of dower, were deviſed to a perſon 
in fee who died leaving a widow ; this widow ſued for her dower, 
and recovered a third part of the whole without any regard to the 
title of dower in the widow of the.teſtator, who did not put her 
claim in ſuit : it was holden by the court, that the teſtator's wi- 
dow not having recovered her dower, it was to be laid out of the 
caſe, and the dower of the deviſee's widow was not therefore to 


be looked upon as dos de dote.] 


(F) What ſhall be a Bar of Dower, and what not: 


Perk. 379- 
380. 

Rol. Abr. 
681. 

So, if the 
kuſband 
make a 
feoFment in 
fee, and d:1- 


And herein of Acts done or ſuffered by the Huf- 
band ſolely, or by the Huſband and Wife jointly, 
or by the Wife ſolely, either during the Cover- 


ture, or after: And herein of Elopement, and 


Detinue «oh Charters, or Heir. 


: I a recovery be had againſt the huſband by colluſion, this ſhall 


not bar the wife of dower; as, if the recovery be by con- 
feſſion or reddition, which are always underſtood to be by collu- 
ſion, the huſband always acting and concurring in obtaining 
them : but it ſeems to have been a very great doubt whether a 
recovery by default ſhould not be a bar; and the better opinion 
being that ſuch recovery was a bar at common law ; therefore the 
ſtatute of I. 2. c. 4. was made, which ordains that notwithſtand- 
ing fuch recovery by default, Oc. pleaded, the tenant ſhall more- 
over in bar of the dower ſhew his right to the tenements recovered; 
and if it be found that he had no right, then ſhall the demand 
ant recover her dower, notwithſtanding ſuch recovery by default 
againſt her huſband. | 

By the ſtatute IV. 2. c. 4. it appears, that if the recoverer had 
right, then the wife is barred ; therefore, if the heir of the di 
ſeiſor be in by deſcent, and the diſſeiſee enter upon him, and 
marry, and the heir of the diſſeiſor recover by default or reddition in 
a writ of entry, in nature of an aſſiſe, and the huſband die, his 
wife ſhall not have dower, becauſe he, who recovered, had right 


to the poſſeſſion by the deſcent : aliter, if this diſſeiſin, * 
0. 
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„„ 38 1 
bye. were after marriage, becauſe the huſband was ſeiſed before feiſe the 
of a rightful eſtate during the coverture, whereof his wife had feoftee, who 


5 title of dower, which cannot be defeated by the diſſeiſin, deſcent, — 
l. and recovery, which all happened during the coverture. him, the 


he not falfify this recovery directly, but ſhe may ſay, that long time before her huſband was dit, ave lui l 
der fit, &e. Brook, 22+ 38. ? | _ 
. == recovery be againſt the huſband by verdict, the wife ſhall 2 Inft. 349. F | 
4 not falſify in the point tried J but ſhe may ſay, that he might HW i 
F have pleaded a better plea, viz. a releaſe of all actions, or of ide Perl ; 
5 all the right of the demandant; or ſhe may confeſs and 383. ; 
ved avoid the recovery, but cannot falſify in the point tried againſt Wu fees , 
her huſband. | | : A 
ſon If in a precipe, brought againſt the huſband, he loſes upon a Brook, 26. g 
ver, dilatory plea, as upon non tenure, jointenancy, miſnomer of the s 1 ba 
the town, &c. the wife may falſify upon a writ of dower brought, by 23 
* ſhewing that the demandant had no right; but if he had right, in a cn 
Wh ſhe cannot falſify the recovery, by ſhewing that- her huſband — bar the 
"A | might have pleaded jointenancy, miſnomer, &c. for theſe would Perk. os. 
whe | have been only in abatement of the writ, and make nothing to If the huf- : 
the right: but if ſhe ſhews that her huſband was tenant of the band aliens a 
land recovered, and that the demandant had no right or cauſe of tte; 


action, but jointly with a ſtranger, which ſtranger by deed in cur. the lord 
prolat, releaſed all his right to the huſband before the action ners f. 


brought; this is a good falſification of the recovery for one moiety wes 
Luſ- of the land recovered, | 


bar? Perk, 390. . \ g 

tly, If the huſband levy a fine with proclamations of his lands, and 2 Co. gz. 9 
ver- die, his wife is bound to make her claim within five years after 7? Co. 49. * 
1 his death; otherwiſe ſhe ſhall be debarred of her dower; for Th: tb. = 
an though her title of dower was not conſummate at the time of the Hob. 265. — $ 
tine levied ; yet it being initiate by the marriage and ſeiſin of the — pl. * 

huſband, the fine begins to work upon it preſently after the huſ- D . 3 

ſhall band's death; and if ſhe does not claim it within five years after, 13 Co. 20. 19 
con- | ſhe ſhall be barred. | 4 Roll.Rep, 8 
collu- ul againſt Plow. 373. Vide 3 Leon. 50, By which it appears that though ſhe brought Pa of | 1 
üning 2 er five years; yet decauſe ſhe did not purſue it till after fix years were paſt, it was adjudged T8 
: ould nut by a new writ revive her ancient claim, which was barred by the five years lapſed after 8 

ther a the huſband's death; and it was held, that aſſignment of dower in the court of wards was no ſufficient a 
binion dam of dower, becauſe the could not have a writ of dower there. wo 
ſtand- If the huſband and wife join in levying a fine, or ſuffering a Plow. 515, 2b 
more- common recovery, this ſhall bar her of her dower totally, becauſe Lare v. 1 
zered 3 in both caſes ſhe is examined upon record by the judges, as to her e 1 * 
conſent; and ſhe having nothing in the lands in her own right, Cro. Elz. 1 
ſoining in ſuch acts can be to no other purpoſe but to bar her 39: 1 
eouer: but if the huſband be ſeiſed in fee, and a ſtranger levy a Im 9 

ne to him and his wife ſur conuſance de droit come ceo, &c. of 11 

theſe lands, and the huſband. and wife grant and render the ſame W 


hnd to the ſtranger and his heirs; it ſeems the wife ſhall not be 
3 her dower, becauſe ſhe is not examined in this caſe, as 
©1511 the other; and therefore, if this fine ſur grant & render 

| be 
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be pleaded in bar, ſhe may ſay that ſhe had nothing in the land 
at the time of the fine levied. | 
Bulſt. 153. If a jointure be made to the wife during the coverture, and af. 
Leon. 235. ter the huſband and wife levy a fine thereof; yet this is no bar to 


Der 35% her dower of any other lands of her huſband's, becauſe the join. 
ture being made after the marriage, ſhe had election after the death 
of the huſband to refuſe it, and claim dower, and not before ; and 
then the fine, levied of the jointure before her time for election 
of dower was come, can be no bar to her electing of dower when it 

1s come. 
Perk. 350. [f a woman takes a leaſe for life of her huſband's lands after his 
F.N.B-'49+ death, ſhe ſhall have no dower, becauſe ſhe cannot demand it 
1 ie. againſt herfelf ; and if ſhe takes a leaſe for years only, yet ſhe ſhall 
for marries not ſue to have dower during theſe years, becauſe it was her own 


the leſſee for act to ſuſpend the fruit and effect of her dower during that 


years, and 
dies, it is 


time. 


ſaid the ſhall have dower during the term; but it ſhould ſeem ſhe can have no fruit thereof till the term 


ended, the having he whole alccady for years, unleſs upon recovery of dower the term be merged for the 


third part ſo recovered in dower. 


Perk. 3 52, 


3352 


3 Co. 27. 
Though by 


this contiiv- 


/ 


If lands are given to the huſband and wife, and to the heirs of 
the huſband, who dies, the wife may diſagree to this eſtate made 
during the coverture, and then it will be an eſtate to the huſband 
and his heirs ab initio, and ſo ſhe ſhall have her dower thereof: 


ance a! 1 but if the eſtate be made to the huſband and the wife for the life 
ref Of the huſband, remainder to the right heirs of the huſband, it 
their dower ſhould ſeem ſhe cannot in this caſe diſagree, becauſe the eſtate 
as ng upon the huſband's death is determined and gone. 

purchafed 


after the marriage. 


will con- 


By the common law, a woman could not be barred of her dower 
by any aſſignment or aſſurance to her of other lands, or of a rent 


iſſuing out of other lands, whereof ſhe was not dowable (except in 
the cafe of dower ad o/tium eccleſiæ, or ex aſſenſu patris), for whether 
ſuch aſſignment or aJurance were made by the huſband before 


400. 1. marriage or aſter, or by the heir after his death; and they were 
0 apc expreſsly ſaid to be in full bar and recompence of her dower; 
Dyer, 91. yet might ſhe recover her dower notwithſtanding; for ſhe having 
Co. Lit. a right to be endowed of the third part of all her huſband's lands 
* 5 veſted and fixed in her immediately upon the marriage, and the 
3 Bros. huſband's ſeiſin thereof, this right like all others eould not de 
132. Vide transferred or extinguiſhed, but by a releaſe thereof; and if m0 
8 ſuch releaſe were made, it continued {till in being, for want d 
ttuze proper mcans to deſtroy it; and if it {till exiſted, her remeiſ 
| was open to recover and reduce it into poſſeſſion. a 
Moor, pl. One deviſes lands to his wife during her widowhood, and die, 
G3; ſhe marries again, and brings dower; and this deviſe was pleaded 
36. d. in bar; and it was held no bar. 1½, Becauſe a will imports 
[ (a) Abet- conſideration in itſelf, and cannot be averred to be in bar 0 
_— dower, without it be ſo expreſſed (a). 2dly, Dower cannot be ol 
that the leſs eſtate than for life (0. And a third reaſon may be, becault 
whale of a 


her right cannot be barred by collateral recompence. 


ceraing lands muſt be in writing, and no ayerment ought to be taken out of the words uY 


— 


there t 
Chance 
rence, 
Vin. A 
2 Atk, 
230, ( 
I Br, C 
been fre 
ſpecial c 
the diſp 
Y. Lord 
Wake, 
make hi 
incontro 
Cook, : 
to make 


Dower. 


was diſallowed, and-ſuch a deviſe holden a bar 
Dyer, J. 

In ejectment the caſe was, that a man deviſed his land to his 
wife till his daughter M. ſhould arrive at the age of 19 years, and 
after to M. in tail, remainder over in fee, and deviſes farther that 
A. ſhould pay, after her age of 19 years, to his wife 12 J. per 
annum in recompence of her dower; and if ſhe failed in payment, 
that then his wife ſhould have the land for her life : the wife, be- 
fore the daughter came to the age of 19, brought a writ of dower, 
and recovered a third part, and after the daughter came to 19, 
and for non-payment of the 12/7. the mother entered; and the 
queſtion was, whether her entry was lawful ? It was argued that 
it was, and that by bringing her writ of dower ſhe had not waived 
the benefit to have the lands by the deviſe, becauſe then ſhe had 
no title to it, but her title accrued after for non-payment of the 
12/. But it was adjudged, that ſhe having recovered a third part 
in dower, ſhe ſhould not have the rent by the will ; for it is againſt 
the intention of the will that ſhe ſhould have both, and the accept- 
aace of one is a waiver of the other, | 

One ſeiſed of lands in fee held in ſocage, and of other lands in 
tail held in capite, deviſes by will in writing the third part of all 
his lands to his wife in recompence of her dower, and dies; ſhe 
enters into the third part of the fee-ſimple lands without bringing 
her writ of dower; and held, that ſhe was barred from claiming 
any more, | | ; | 

A man marries an orphan of London, who had a great portion 
in the orphan's court there ; the huſband dies before taking it out, 
but makes his will, and deviſes this money to his wife, provided 
that ſhe ſhould not claim her dower ; and yet after his death ſhe 
brought her writ of dower; aud thereupon a bill was brought in 
Chancery to compel her to releaſe her dower, or renounce the de- 
viſe, and for an injunction in the mean time; but to no effect, the 
money belonging to her in her own right, by the cuſtom, for want 
of the huſband's altering the property thereof; and though he 
had, yet it was admitted it would have been no bar of dower, 
being totally collateral thereto, though it ſhould ſeem ſhe would 


in ſuch caſe have (a) forfeited the money by ſuing for dower. 
ſhall have both, becauſe a deviſe implies a confideration ; but 


e having 
's lan 
and the 
1 not de 
and if 00 
want 0 
x remed) 


Chancery. 2 Chan. Ca. 24. 2 Vern. 365. 
ience, 2 Vern. 365. 


Vin. Abr. tit. Deviſe, (T. c.) pl. 48. 
2 Atk. 427. 1 33 


230. Charles v. An 


and dies, 8 Ch. Rep. 292, Pearſon v. Pearſon, id. ibid. However, notwithſtanding theſe caſes, deviſes have « ZZ r. 
Fe *n frequently deemed a ſatisfaction of dower, where the will has been filent, on account of ſtrong and 77 {ion - 
plea pecial circumſtances ; as, where allowing the wife to take a double proviſion would be inconſiſtent with dad 4 ge- 4, | 
mports 1 the diſpoſitions of the will. Arnold v. Kempſtead, Ambl. 466. and 1 Br. Ch. Rep. 292. Villa Real APY * 
n bar of "ring Galway, Ambl. 682. and 1 Br. Ch. Rep. ubi ſupr. Jones v. Collier, Ambl. 730. Wake v. SW 
| not be of N rag 3 5 Ch. Rep 255. Boynton v. Boynton, 1 Br. Ch. Rep. 445 · In ſuch caſe the widow muſh 1 1 g. Ine 
. a er eſecion. 


ncntrovertible reſul 


ook, 3 Br. Ch. Rep. 347. 


French v. Davies, 2 Vez. jun. 672. 
de make her election | a —— 


will, 4 Co 4+ 2. (5) Moore, in the caſe referred to, expreſsly ſtates that this ſecond 


383 


reaſon 


of dower by two judges, Weſton and Bowles againſt 


Cro. Eliz. 
128. 
Goſling v. 
Warburton. 


Dyer 1220. 
4 Co. 4. 


2 Vent. 340. 
Phaeſant's 
caſe, Chan, 
Ca. I 81. 

8. 0. 

(a) If lands, 
money, 
goods, c. 
are deviſed 
to a woman, 
without 

ſaying in 
low ſatiſ- 
faction of 
dower, xc. 
yet the wife 


if it be ſaid in lieu or recompence of dower, 
there the wife cannot have both, but may waive which ſhe pleaſes; and this has been often adjudged in 
Abr. Ca. in Eq. 218, 219. [See acc. Lawrence v. Law=- 
1 Eq. Ca. Abr. 218. 2 Freem. Rep. 234. 1 Br. P. C. 591. Lemon v. Lemon, 
Hitchin v. Hitchin, Pr. Ch. 133. Galton v. Hancock, 
Tinney v. Tinney, 3 Atk. 8. Incledon v. Northcote, id. 436. Ayres v. Willis, 1 Vez. 
drews, 9 Mod. 152. Broughton v. Errington, 7 Br. P. C. 12. Pitt v. Snowden, 


But ſhe ſhall not be put to this election, unleſs there be a declaration plain, or acleat . 
t from the will that the teſtatcr meant that ſhe ſhould not take both. 


Foſter v. 


Nor ſhall ſhe in any caſe be obliged 
till the account be taken, and it appear out of what eſtates ſhe is dowable, Boynton 


V. Boy mon, 
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»-* 


Boynton, ub; ſapr. nor will ſhe be precluded from making it by accepting an annuity for three yetrs under 
the will, ſhe during that tine claiming both her dower 1nd the annuity. Wake v. Wake, ubi Jupr.] 


Co. 112. 
Co. Lit. 

265 · 

3 Co. 151. 
Edward Al- 
tham's caſe. 


Cro. Jac, 
151. 


2 Inſt. 436. 
But this 
caſe may 

ad mit of ſo 


Dower. Ei, 


A woman had title to dower of lands, whereof one is tenant for 
life, remainder to another in fee; the woman releaſes to the re. 
mainder-man all her right of dower: this is a good bar in dower 
brought againſt the tenant for life, though ſhe had no preſent 
cauſe of aCtion againſt him in the remainder, till after the death of 
the tenant for life : ſo, of a releaſe to tenant for life, he in the re. 
verſion or remainder ſhall take advantage thereof, becauſe her 
dower accrues not only out of the eſtate for life, but alſo out of 
the reverſion or remainder, and both as to her make but one 
eſtate; ſo that if ſhe diſcharges either, ſhe diſcharges the whole, 

In dower the tenant pleads a releaſe from the demandant to ſuch 
a one tenant in poſſe ſrone tenementor. prædict. exiſten., and becauſe 
not faid that he was Zenens liberi tenementi, it was held no plea; 


and adjudged for the demandant ; for a releaſe of dower to tenant - 


for years, or at will, can be no bar of dower, becauſe ſhe cannot 
demand it againſt them. | 

If a woman pretends herſelf enfjent by her huſband, when in 
truth ſhe is not; by which the heir is diſturbed of his inheritance; 
ſhe ſhall loſe her dower if ſhe acknowledge it before the juſtices. 


many diſtinctiens, that it is hard to make law of it, as it is put, and harder yet, that it ſhould be a bu 
of ber juſt right. And ſee the writ de wentre in/piciendos 


Davies, 30. b. 
Brook, 53. 
tit. Cuſtoms. 


2 Inſt. 435. 
Co, Lit. 32. 
F. N. B. 150. 
Roll. Abr. 
680. 

L(a) Nor is 
a jointure 
now forfeit- 
able by 
elopement 
or adultery. 


| By the cuſtom of ſome places the wife ſhall be barred of her 
dower, if ſhe receives part of the money for which her huſband 
ſold the land, whereof ſhe was otherwiſe dowable : ſo, by the cuſtom 
of. ſome places, if a widow marries, ſhe ſhall have no dower of her 
ſecond huſband's lands. 0 
As to elopement, this was no bar of dower at the common 
law (a), though a divorce were ſued and obtained for the adultery: 
but now by the (5) ſtatute of W. 2. c. 34. it is expreſsly provided 
that in ſuch caſe the wife ſhall loſe her dower; and though ſhe 
does not go away /þonte, but is taken againſt her will, yet if alter 
ſhe conſents and remains with the adulterer, ſhe ſhall loſe her 
dower ; for the remaining with him without reconciliation is the 
bar of dower, not the manner of going away. 


Sidney v. Sidney, 3 P. Wms. 268. Neither will the circumſtance of a wife's living ſeparate from 
her buſband in adultery prevent a court of equity from decreeing a ſpec fick execution of articles in her 


favour. 


Blount v. Winter, in Canc. July 19, $781. ] 


(E) The words of the ſtatute are i uxor ter 


elmqueret wirum ſu m, et abierit et maretur cum adultero ſuo, amittat in fer etuum attionem petendi doten 
uamy qua ci competere pſſet de tenementis vir i ſui, ſi ſuper hoc convincatur, niſi vir ſuus ſponte et abſq; c. 


tione ecclefice 


cam reconciliet, et cum cebabitare permittat, in quo caſu reſtituatur ei actio. Vide Dyer, 107. 


a precedent of ſuch elopement pleaded, and iflue taken upon the reconciliation of the huſband, and there 
held, that the defendant cannot give in evidence any other elopement but that pleaded. 


Perk. 354 
Brook, 12. 
cont. 
Ro!l. Abr, 
680. 


2 Int. 136. 


Co. Lit. 32. 
13 Co. 23. 


If a woman be raviſhed, and remain with the raviſher againl 
her will, ſhe ſhall not loſe her dower; but if after ſuch raviſhmeil 
ſhe conſent to remain with him, ſhe ſhall loſe it: ſo, if ſhe volun- 
tarily go away from her huſband, though ſhe remain all her life 
time with the adulterer againſt her will, or if ſhe remain not Wi 


him, but he turn her away, yet ſhall ſhe loſe her dower: or 


* 


ve) anc 
ſence o 
he has 
the den 

Ver 


Dower, - | 335 


dt ſhe be reconciled as the ſtatute ordains, then ſhe ſhall be endowed, If heelope, . 
] though the huſband aliened * the land in the mean time. 2 
for any other the manors or lands of her huſband, ſhe ſhall loſe her dower. 2 Inſt. 436. But wide Perk. 

155. F. N. B. 150. Roll. Abr. 69 cont. For the huſband is to take care that none ſuch live 
re- there. If the huſband be reconciled by church cenſures, yet the ſhall loſe her dower, but cohabitation 
ver is ſufficient evidence of a reconciliation» Roll. Abr. 680. —* Co. Lit. does not warrant this part 
ent of the poſition. | | 
z of If a man grants his wife with her goods to another, and ſhe lives 2 Inſt. 435. 
re- with the grantee all the lifetime of the huſband, yet ſhe ſhall * Abr. 
her loſe her dower, by reaſon of living with him in adultery. And Dye nol 
it of where ſuch a grant was pleaded, it was holden, 1/4, That the grant in margiae« 
one was void. 2dly, That it did not amount to a licence; or if it did, 
le. that it was void. 3dly, That after the elopement there ſhall be no 
ſuch averment admitted quad non fuit adulterium, though the grantee 
aule and the woman married after the huſband's death. And though 
lea; in this caſe they brought ſentence of purgation of the adultery 
-nant from the ſpiritual court, yet it was not allowed againſt ſuch pre- 
nnot ſumption, . x 7 

If the huſband's relations keep him from his wife, ſo that ſhe Roll. Abr. 

en in does not know what is become of him, and give out that he is dead, _ ; 
ance; and thereupon procure her to releaſe all marriages and intereſt Harvey. 
ices. which ſhe can have in him as her huſband, and alſo perſuade her 
be ab to marry again, which ſhe does with one who has notice that her 


firſt huſband is alive, but ſhe herſelf has no notice of it; though 


4 bet the lives in adultery with this man, and though her huſband be not 
"band out of the realm, nor beyond the ſeas, ſo that ſhe ought to have 
. "5 taken notice of his being alive, yet becauſe non reliquit virum 


of ber ſponte, as the ſtatute ſays, but by perſuaſion of his fnends, not 
| knowing herſelf but that he was dead, this is no ſuch elopement 

as will bar her of her dower. | 

It is a good plea in bar of dower, that the demandant detains 9 Co. 19,18. 
from the heir ſuch charters, ſhewing them in certainty, unleſs they erte, 12 
are 111 a bag ſcaled, or box locked; and then it is ſufficient to ſay that 360. TT 
ſhe detains from him ſuch bag or box of charters. But if the bag or 5 Co. 75. 
box be open, then the defendant muſt ſhew the charter in certain, Noll. Abr. 


and after ſuch plea he muſt add, that if ſhe will deliver them to him, 2 * fo 
he is, and always hath been ready to render her dower. Upon 39. 41-47, 


this if ſhe delivers them to him, ſhe ſhall have judgment for her _ 53. 37» 
cower preſently ; but if ſhe denies ſuch detainer, and it be found icb. 30. 
2gamit her, ſhe ſhall be barred for ever. Aud it is to be obſerved, 213: 199. 


%, That theſe charters ought to concern the land, or the reverſion GY Fs 
of the land whereof dower 1s demanded. 2dly, That ſuch detainer Dyer, 37. 


is no bar of dower for more lands than the charters concern. pl. 42. 230. 


za, That none can plead this plea but the heir, and not a nt 


ſtranger, who is tenant of the land, though he hath the charters why ſuch - 
conveyed to him, detinue of 

| charters is 2 
200d plea for the heir ſeems to be, becauſe the inheritance by law is cat upon him immediately after his 
axceſtor's death, without any act of his concurring; and therefore he cannot provide againit the injury 
dene him by any precaution or covenant whatſvever : but a ſtranger, who comes to the land by con- 


r, oy his own act, ought to take care to have all the deeds and writings, neceſſary for the de- 
ce of hi 


e has not ſo done, it 
* Qmandant'g xj 
* Vor. II. 


5 title, delivered to him at the ſame time, or to ſecure himſelf by proper covenants; and if 
is his own folly ; and he ſhall take no advantage thereof by pleading it in bar of 
ant, but muſt puiſue his remedy by an action of detinue, &c. In what caſes _ 

En | eir 


| 
| 
| 
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Dower. 


heir himſelf ſhall be conſidered as a ſtranger, and cannot plead detinue of charters; wide 9 Co, 18, 
Perk. 258. Dyer, 230. pl. 52. : JE 


Perk. 359. 


* 


Perk . 360, 
Roll. Abr. 
620. 


Brook, 8. 


Perk 350. 
Roll. Abr. 
679. cont. 


Saik. 252. 
pl. 2. 
Burdon v. 
Burdon. 


Comb. 183. 


Dyer, 230. 
pl. 52. 
Perk. 360, 
363. 

Roll. Abr. 
679. 
Brook, 47. 
67. 


9 Co. 18, 19. 


10 Co. 94. 
Co. Lit, 


39. 4. 


Perk. 362, 


Perk. 363. 


If two coparceners are of land, and after partition made between 
them the mother brings dower againſt one of them, ſhe [the 
daughter] may well plead detinue of charters, becauſe the char: 
ters concern her inheritance, though they do alſo concern her 
fiſter, who both make but one heir. 

If the daughter enter into the land after her father's death, 
who left his wife en/zent, and the wife bring dower againſt the 
daughter as heir, ſhe cannot plead detinue of charters, becauſe it 
may be that the wife is en/jent with a ſon, who will be heir, and 
therefore may juſtly detain the charters for him. 

Detinue of a tranſcript of a fine is not a ſufficient cauſe to 
detain dower, becauſe another tranſcript may be had in the 
treaſury. 

Detinue of charters is no good plea after imparlance : reſolyed 
upon a demurrer to ſuch plea in the court of Durham, and con- 
firmed on a writ of error in B. R. INTO 
8. ©. ; 
The guardian in chivalry may plead detinne of the heir, becauſe 
the wardſhip of the heir belongs to him: hut he cannot plead detinue 
of charters, becauſe they belong to the heir for defence of his in- 
heritance. And the reafon why he is allowed to plead detinue of 
the heir in bar of dower ſeems, becauſe the writ of dower lies only 
againſt him during the minority of the heir; and fince the de- 
mandant does wrong in detaining from him the wardſhip, it is but 
reaſonable ſhe ſhould be delayed of her right againſt him, till ſhe 
reſtores it; and therefore he concludes his plea, that if ſhe will 
deliver to him the ward, he hath been and {tHMI is ready to render 
her dower : fo, if the wife takes away the ward, and delivers hin 
to another, ſo that the guardian cannot have him, this 1s a good 
cauſe to bar her of her dower: ſo, if the guardian comes in by 
voucher, he may plead the ſame plea: and this is a good plea in ba! 
of dower ad oflium ecclefie, or ex afſenſu patris; if the wife does not 
enter, but brings her writ, claiming it as dower, whereof ſhe was 
nominatim detata by her huſband; and in theſe caſes if ſhe cannot 
render the ward unmarried ſhe ſhall loſe her dower, becauſe ſhe 
hath thereby deprived the guardian of what was moſt valuable, 

viz, the marriage of his ward. 


If a woman, as mother to the heir, brings him up, and one claim 


the wardſhip of him as guardian in chivalry, and takes him from 
her; this is no cauſe for the rightful guardian to detain her dow) 
becauſe ſhe was not in fault. 

If the mother takes the heir out of the poſſeſſion of thoſe who 
had the education of him, and they retake him, ſo that ſhe canno 
deliver him to the guardian, this is a good cauſe to detain het 
dower for the wrong done in the eſloĩgnment at firſt, when 
wardſhip did not belong to her. 5 | 


+ 


(G) Where the Wife ſhall hold her Dower, ſubject 
to the Charges of her Huſband, and where not: 
And herein of the Privileges of Tenant in Dower, 


zer and the Nature of her Eſtate as to Alienations £ 
5 made, or Actions brought by or againſt her. 
8 T HE wife ſhall hold her dower diſcharged” of judgments, re- 4 Co. 64. 
x : cognizances, ſtatutes, mortgages “, or any other incumbrances 2 7 
os made by the huſband after marriage, becauſe after his death dow of a 
1500 er title, which is now conſummate, has relation to the mar- mortgagor 
. riage and ſeiſin of her huſband, which were before the incum- W pate 
brances : but if ſhe joins in a grant of a rent by fine out of ſuch if qe did 
Ived land, or makes a leaſe for years, rendering rent by fine to the huſ- not join in 
wy band and his heirs, ſhe ſhall hold her dower ſubject to ſuch rent ws * 
ro or term, becauſe ſhe was examined upon the fine, and by ſuch 4 W. & UI. | 
means might bind her own inheritance. c. 16. §5. 10 Co. 49. 
cauſe If the huſband die indebted to the crown, yet his wife's dower Co. Lit. 
etinue is by law privileged from any diſtreſs; and if ſhe be diſtrained, ſhe 3 
nis in- may have a writ to the ſheriff, commanding him not to diſtrain 2 3 
nue of her, or to re- deliver the diſtreſs, if any be taken, unleſs ſuch debts 1 
-5 only were contracted before her title of dower accrued, for then it will 0 
he de- be liable thereto. And the reaſon ſhe ſhall not be diſtrained for * 
t is but debts to the crown, contracted after the marriage, ſeems to be, 9 
till ſhe her prior title by relation. | YN 
he will If the huſband ſeiſed of three manors grant a rent-charge out Perk. $30. 1 
render of all, and die, and the wife have one manor aſſigned to her * as 7 
ers him by the heir in lieu of dower of all the three manors, ſhe ſhall hold 684. 634. "9 
; a good it charged for a third part of the rent, becauſe this endowment | „ 
s in by was againſt common right, by which ſhe ought to have had the * 
ea in bat . ird part of each manor : but if ſhe had recovered her dower, 1 
does not and ſuch aſſignment had been made by the ſheriff, ſhe ſhould have 2 
* ſhe wa held it diſcharged, becauſe ſhe purſued the proper means to obtain 1 
1e cannot it clear, and then it is not reaſonable the ſheriff's act in miſ- 8 
cauſe ſhe executing the judgment of the court ſhould prejudice her, eſpe- 0 
valuable, cally when the heir is not more hurt by the whole charge falling 2508 
upon the two manors, than he would if it had fallen upon two 9 
ne claim i Parts of all the three manors. | * 
him from A wife may demand dower of a rent-charge granted to her huſ- Plow. 41. a, . 


band and his heirs, without ſhewing.. the deed, becauſe the deed 57: b. 
belongs not to her, but her eſtate is created by the law. 
thoſe who Tenant in dower is allowed by the ſtatute of Merton, c. 2. to 2 Inft. 87. 
Che cannot deriſe the corn growing upon the land at the time of her death, of Keilw. 135: 
etain bet i which before that ſtatute it was doubted if ſhe might; and the 
when tb WF word 5/ada there extends likewiſe to hemp, flax, and other things, 
| chich grow by the induſtry of man, but not to graſs, trees, Qc. 
which come ſuapte natura. = 
in dower againſt an infant who makes default upon the grand Cro. Jac. 
re returned; it was held per tet. cur. that judgment ſhall be 1 392+ 
CER: | "OR Cro. Eliz. 
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309. 331. given upon the default: for the infant (Fall not have his age in 
. dower, which being but for life the widow may be totally defeated 
465. 1148, Of it by his frequent defaults: though ſome of the books ſay, that 
1149. if judgment be given upon the grand cape before appearance, this 
hy 8 is error: /ecas, if he appears by guardian, and after loſeth by de. 
Eliz 638. fault; for then if any default be in the guardian, he ſhall recover 
2 Leon. 59. againſt him in a writ of diſceit: and other books doubt if the in- 
1 fant ſhall not be allowed his age in dower; but the contrary ſeems 


the more reaſonable opinion. 


Cro. Jac. In error to reverſe a fine levied by the plaintiff and her huſband, 


39%. ar” the heir is ſummoned as tertenant, and appears, and pleads that 
5 C. be. he is within age, and prays that the parol may demur; plaintif 
tween Her- counterpleads the age, ſhewing that he was entitled to have dower 
_ nd before the fine levied, and now is barred of her dower by this 
INIONs : ; 

| fine, which is erroneous, and ſets forth the errors, and ſeeks to 
be reſtored to her writ of dower; but upon demurrer and 

ſolemn argument it was held in this caſe, that the parol ſhould 


demur. 


(I) To whom the Tenant in Dower ſhall be 
attendant, and by what Services. 


Perk. 424, AN D here the rule is, that the dowreſs is to be attendant to 


2 a8 which were paid during the life of her huſband, unleſs the original 
in moſt cates feudal contract increaſe ſuch feudal ſervices, and then ſhe ſhall 
een be an attendant for the ſervices increaſed. 

him in the reve: fion by the third part of the ſervices, by which he holds over, yet may ſhe be attendant 


to others, and by other ſervices; and therefore if lord, meſne and tenant are by knights ſervice, and 3. 

rent, and the tenant marries, and dies, his iſſue within age, and the meſne ſeiſe the ward of the body 

and land of the heir, and endows the wife, ſhe ſhall be attendant to the meſne by 15. rent; and if tt 

die during the minority of the heir, then the ſhall be attendant to his executors in the ſame manner til 

the full age of the heir, becauſe till then the profits belong to the guardian and his executors in thelt on 
right; but for this vide Keilw. 124. 123. Roll. Abr. 685, Brook, 64. 


Perk, 427, If he in reverſion grant it over to another, and the tenant it 
dower attorn, ſhe {hall be attendant to the grantee by her ow! 
agreement. ; 

Co. Lit. 46. If one makes a gift in tail, rendering 203. rent, and dies, 1 

WO” . the donee marries and dies without iflue, and his wife 18 endowe! 

Perk. 431. by the heir of the donor, ſhe mall be attendant to him for a third 
part of the rent, though the eſtate- tail and the rent are both deter 
mined ; for her eſtate being a continuance of her huſband's, a6 
the donor thereby kept out of poſſeſſion for a third part during her 
life; it is but reaſonable the ſhould pay her proportion of the ren 
reſerved : ſo, though the lord had releaſed to the tenant donor 
his ſeignory, yet the wife of the donee ſhould be attendant in th 
ſame manner, by reaſon of the exprels reſervation z and ſhe 8? 
ſtranger to the releaſe. po 

Perk. 434. If tenant holds by fealty, and a horſe of 405. price, his w. 
being endowed, ſhall be attendant to the heir by the third par 1 
the 405. only; but if it was of a horſe to be rendered yearly,» 


mould render to the heir a horſe every third year. 


the reverſion dependant upon her eſtate, for the ſervices. 
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Dower. ; 


1) Of the Proceedings and Damages in Dower 
| unde nihil habet. 


EFORE the ſtatute of Marlb. c. 12. in dower unde nihil habet, 


B 2 Inſt. 124. 
there were days of common return, as in other real actions, 

which was miſchievous to the wife, by reaſon of the long delay, 

ſhe claiming but an eſtate for life; but this is now remedied by 

that act, and four days of return in the year are given at leaſt, and 

that act extends likewiſe to the vouchee, but not to a writ of right 

of dower, nor to dower ad gſtium eccleſie, nor ex afſenſu patris ; 

but 32 H. 8. c. 21. extends to, and gives the ſame return in every 

writ of dower. | | | 

In dower the tenant at the day of taking the inqtieſt, after Brownl 126. 

the jury had appeared, and before they were ſworn, made de- 

fault, and a petit cape was awarded, and the tenant at the day in 

banco mformed the court that he was but tenant for life, and the 

reverſion in one A. who at the day in bank ought to be received, 

and the court appointed him to plead his plea at the return of the 

petit cape, before which time his appearance ſeems idle. 

In dower of lands in L., M., and N., the ſheriff returns plegii de Hob. 133. 

pr;/eq. A., B., C., D. and the names of the ſummoners E., F., G., H., nd 
age. and that after the ſummons made, and 14 days and more be--The procla- 
2 fore the return of it, at the moſt uſual church door of L. where mation by 
_ part of the lands lay, ſuch a Sunday after ſermon ended, he pub- the 31 Elin. 
e ſh Iickly proclaimed all and ſingular the things contained in the writ, wh 2 

to be proclaimed according to the form of the ſtatute in that caſe the pariſh- 
Ehr made, and indorſes his name to the return; and exception was —_ h 
. taken to this return, becauſe proclamation was not made at all the it be in 
and if bt church doors : but per cur., proclamation at any of the church another 
dc on doors is ſufficient : but the return was held ill, becauſe he ſays he t han 
: had proclaimed all and ſingular the things in that writ contained, land lies. 

os without ſaying what. 5 | pin 3 
znant u of a judgment in dower, in that the proclamation is ſaid to be at F. in the ſpring, and it en appear 
her owl that it is within the pariſh of V. H., where the demand is: but by Weſton for the defendant, this is 

caule why no grand cape ſhould iſſue, by 31 Eliz. c. 3., but it is no cauſe of error; and the judgment 
dies, and 5 atfirmed nit.. Keb. 529. Upon a writ of ſummons in dower it was returned ad oftium eccieſiæ pro- 
p Camart fect juxta zrmam ſtatut. ſecundum exigen. brevis, and held good by two juſtices againſt one, though 
endowes what the error was does not appear. Keb 680. On a motion for a ſuperſedeas, to ſtay proceedings on 
or A third „and cape in dower, a ernie emanawvits 1ft, Becauſe the return of the ſummons was not according 
oth deter- e ſtatute of 31 Eliz. c. 3. for the ſtatute is after ſummons. . 2dly, The land lies in a vill called 
. 1 roick, and the return is of a proclamation of ſummons at the pariſh church of Halifax, and it does 
nd 's, 3 not appear that the lands lie within the pariſh. zdly, The return is proclamari feci ſecundum formam 
during het faturt, and it is not returned to have been mad: upon the land; for all which cauſes it was held erroneous, 
\f the reſt aad the grand cape was tuperſeded. Mod. 197. Furnis v. Waterhouſe. 

_— Error to reverſe a judgment in dower at the grand ſeſſions in Vent. 60. 
lant i Wales it appeared by the record that the tenant appeared at the Aon 
ad ſhe * return of the ſummons, and day was given over, & adtunc venit N ee yp 

ok per attornat, & nihil dicit in barram ; whereupon canſiderat. eft quod 46. S. C. 
3 bis 4 ierha pars terrar, & tenement. capiatur in manus ni regis ; and up- m4 . 
ird pa * on day given ad audiend. judicium, judgment was given quod recu- 2 C. 
yearlſ "i , and error aſſigned that they ought not to have awarded a 


Cc 3 petit 
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390 Dower. 
petit cape, becauſe the defendant appeared, and then they ought to 
have given judgment upon the nibil dicit ; for the petit cape is al- 
ways upon default after appearance, and is only to anſwer the de- 
fault, as the grand cape is before appearance to anſwer the default, 
and demand: but it was held no error, being only an awarding of 
more proceſs than needs be, and it was an advantage to the tenant 
by delaying the demandant ; and per Twiſden, if erroneous, they 
might now give judgment upon the nihil dicit in this court, 

Vent. 267. Error of a judgment in dower in Newcaftle-court ; becauſe the 

en proceeding was by plaint, and no ſpecial cuſtom certified to main- 

2 Lev. 98. tain it; and it was held error, becauſe pleas of frank tenement 


. 2 cannot be held without original writ, unleſs there be a ſpecial 
326. 421. Cuſtom for it. wy | 
6. C. | | 
Brook, 96. In dower, if tenant makes default, by which grand cape iſſues, 
the demandant ſhall make her demand, for no certainty appears 
before the demand made. 
Leon. 92. In dower, one appears upon the grand cape, who in truth was 
Howl but leſſee for years, and ſo might plead non-tenure; and if now 
| he might wage his law of non-ſummons, and the writ be abated, 
was the queſtion ? becauſe it was ſaid that by wager of his law he 
aſſirms himſelf to be tenant : but two juſtices only in court held, 
that he would be at no miſchief, for. being but leflee for years, if 
judgment and execution were againſt him, he might, notwith- 
ſtanding, enter upon the demandant. Another matter was, - that 
where the writ of dower was, de tertid parte rectoriæ de D., and 
the grand cape made upon it accordingly ; yet the ſheriff by colour 
— thereof took the tithes ſevered from the two parts, and carried 
them away; and per cur., this is not ſuch a ſeiſure as is by the 
writ intended, for he ought only to have ſeiſed generally, but not 
to carry them away; and the court had a mind to have committed 
him for a miſdemeſnour. 9 
3 lev. 169. In dower, tenant demands the view, demandant counterpleads 
5%, 0 the view, becauſe her huſband died ſeiſed, & hoc parat. eff verifi 
care & petit judicium & dotem ſuam de tenement. pradict. ſibi abjudi- 
cari ; tenant preteſlando, that the huſband did not die ſeiſed, demurs 
and ſhews for cauſe that the counterplea male concludit, for it ought 
to have been & petit judicium & quod tenens de viſu excludatur, 
and the counterplea is but dilatory, and ought not to conclude 
peremptorily for final judgment; and of this opinion was Levinz, 
but two other juſtices held it not ill: alſo, the demand was of 
1 three meſſuages, Oc. where it ought to have been only of the 
: third part of them; and if this might be amended was doubted. 
ö 3 Lev. 220. In dower, unde nibil, &c. tenant demands the view, demandant 
"x: che counterpleads it, becauſe the huſband alienavit tenement. predil, 
X. Vo 4 . a 
Rich. to the tenant & hor, &c. and it was demurred, becauſe alienavi 
Note: In does not ſhew what eſtate he aliened, for it may be a leaſe for 
i: Hg years: but per cur., alienation implies all the eſtate which he had, 
ouſted by and the ſtatute . 2. 48. ouſts the view, where the huſband 
W.2-c. aliens to the tenant, or any of his anceſtors; and this is in the 
8 Bete very words of the ſtatute; and a re/pondeas ouſter awarded, m— 
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Dowe . 391 


notice taken whether the view was allowable in dower unde brevi de 
nibil label. petatur dos 


d: tenemento quod vir uxcris alienavit tenenti aut ejus anteceſſori, cum ignzrare non debet tenens ꝛaale tenem. 
vir uxoris alienavit ſibi vel anteceſſ ri ſuo, licet vir non cbiit ſciſit us, nibiiominus tenenti de cæ tero nm erit w1ſus 
con:egendus ; and my lord Coke in his expoſition thereof ſays it extends not to a writ of dower unde nibil 
Labct, for thereon no view lay at the common law, becauſe the demandant ſhould not be delayed, h wing 
nothing to live on; but it extended to other writs of dower, whether for dower at common law, ad oftium 
cccleſiæ, ex aſſenſu patris, or by the cuſtom ; and where the view has been granted, it is to be intended in 
thoſe caſes, for which wide 2 Lev. 117. 3 Keb. 360. Dyer, 179. pl. 41. 2 Roll. Abr. 725. 
2 Inſt. 481. : | 


dote cum © 


At the common law, before the ſtatute of . 1. c. 49. if a 2 Int. 261. 
woman had accepted any part of her dower, though never ſo 8 
ſmall, of any one tenant in any one county or town, ſhe had no 
other remedy for the reſidue, but by a writ of right of dower; 
for if ſhe brought a writ of dower unde nibil babet, it was a good 
plea in abatement, that ſhe had accepted ſuch a part of ſuch a 
tenant, in ſuch a town or county. This being a great miſchief 
to the woman is remedied by that ſtatute, which provides that it 
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was ſhall be no plea in abatement, to ſay that ſhe hath received part 
now of her dower of any other perſon before the writ purchaſed ; and 9 
ated, tis extends as well to guardian in chivalry as to the tenant of the 1 
w he land, becauſe ſuch guardian is to render her dower. 9 
held, In dower the tenant pleads, that after marriage the huſband Raym. 366 '* 
rs, if had fettled other lands on the demandant for life, for her jointure, 2 Vo 1 
with- and that ſhe after his death agreed there:o, and entered accord- * 
that ingly z the demandant replies, that it was a voluntary ſettlement 7 
„ and of her huſband, and traverſes that it was for her jointure; and 
:olour iſſue thereupon ; and at the nf privs the tenant made default, 
arried and a petit cape awarded, and returned, and judgment, that the 
dy the demandant have ſeiſin; and the demandant ſuggeſts that her huſ- 
ut not band died ſeiſed, and prays a writ to inquire of the damages, re- A 
mitted turnable ſuch a day; the ſheriff returns that he hath delivered Note: The 
ſeiſin of the lands particularly, and alſo an inquiſition which finds te _y 
ues and da- 
plends that the lands are worth 114“. 115. per annum, and that her huſ- mages ate to 
ver f band had been dead fix years and three quarters, and that ſhe had be recovered 
abjudi- ſuſtained damages occaſſone detentionis dotis ultra valorem præd. & OR 
demurs ultra miſas & cuſiag. ſua 1951. & pro miſis & cuſlag. 20 6. and vt of n I 
t ought upon this the demandant gratis releaſes the 195/. and demands dower, and 1 
udatur, judgment only for the 20s. and judgment is given that the de- - OT 3 
»nclude mandant recover tam valorem tertie partis prædict. from the death ee 27 457 | 
Levin, of her huſband, which came to 257/. quam the 20s. and 11/. de caſe, and in 68 
was of incremento, in toto 2691. and the tenant brings error, for that the hy, _ 33 ud 
; of the damages being releaſed by the demandant, there ought to have Bendl. 155, 1 
ibted.. been no judgment againſt him for the value of the land. But the 1 
nandant whole court reſolved, that the releaſe was only of the damages "i 
prodifl ſuſtained occgſſone detentionis dotit, and not of the meſne profits of 9 
alienavit the lands, for they are two diſtinct things, as appears by Co. Jy 
eaſe for Lit. 33-4. Raft, Entr. 237. where the writ is to inquire not 13 
he had, only of the value of the land, but alſo of the damages ratione de- : " 
huſband ntions; and the judgment is always entered accordingly, and a 9 
in the eri facias lies for the damages; and therefore the judgment was 1 
, but 90 affirmed, | | 
nouce Cc 4 As 


bn 
4 


VE 8 
> N - fe 
3 DOES: 
* > 
— 


—— . 5 —_ 33 . ITS 
r neat ae ela oo 
9 — J A ores 
8 A r 
== — — —„V K 


392 


Co. Lit. 32. 
Dyer, 284. 


| K 33 
elv. 112. 


Dr. and 
Stud. lib. 2» 
C. I Jo 


f. 186. tionable, no damages are given, becauſe no wrong done till the 
. E. 0 right be determined: alſo, that ſtatute extends only to lands, 
e Words 


of this ſta- 


tute are, the damages was reverſed, becauſe the jury did not find that the 
Quad viduæ huſband died ſeiſed; for otherwiſe ſhe ſhall have no damages: az, 
* $a „ if the huſband aliens and takes back an eſtate for life, the wife 
rerum ſuo- {hall recover dower, but no damages; becauſe this dying ſeiſed 
* expel- was only of an eſtate of frechold; but if he makes a leaſe for 
on "of 2 years only, rendering rent, ſhe ſhall recover a third part of the 
& dates ſuas reverſion with a third part of the rent and damages, becauſe there 
vel quaren- he died ſeiſed as the ſtatute ſpeaks. 

tenam ſuam 


Dower. 

As to damages in dower, they are given by the ſtatute of 
Merion, c. 1. but that ſtatute extends only to the poſſeſſory action 
of dower unde nibil habet, and not to the writ of right of dower; 
becauſe they are intended to be given for the detention of the 
poſſeſſion ; and on writs of right, where the right itſelf is queſ. 


whereof the huſband died ſeiſed; and therefore judgment for 


Widow ſhall 


venere mor- fince the death of the anceitor, and therefore ſhe ſhall recover 


Co. Lit. If the heir or feoſfee aſſign dower, and the wife accept there 
33˙ Ke of, ſhe loſeth her damages, becauſe having the dower, which 1s 


| Moor, pl. the huſband died ſeifed ſuch a day and year, leaving iſſue a ſon, 


babere non piſſunt ſine placito, quod quicurque deferciawerit eis dotes ſuas wel quarentenam ſuam de tenementis di 

guibus wirt ſui obierint ſeiſiti, & itſæ viduæ piftea per placitum recuperaverint, fi igſi deforc. de injuſto defi. 
ciamento convicti fuerint, reddaut eiſdem viduis damna ſuc, ſcilivit valorem totius dots eis contingentis a tempore 
mortis virorum ſuorum uſue ad d.cm quo ifj@ vidue per judicium curiæ ſeifinam ſuam inde recuperaverint, 


Co. Lit. 322. Damages maſt be after demand of dower (a), for the heir is 


£(2) But not bound to aſſign this proviſion till demanded, becauſe the law 


the ſtatute . : , ©. 
i, expreſs Caſts the freehold of the whole upon him, which cannot divide 


that the without the concurrence of the wiſe; but a demand in pars be- 
. fn fore good teſtimony is ſufficient; and if the heir appear the firll 
damages, day on ſummons, and plead that he hath been always ready, and 
viz. ae. ſtill is, to render her dower; ſhe may plead ſuch requeſt ; and 


f, iſſue may be taken upon it: but the ſeoffee of the heir cannot 


Kngontciza Plead tout temp priſt, becauſe he had not the land all the time 
. foi the meſne profits, and damages againſt him, and if he hath not 
moderncaſe, provided his indemnity and recompence againſt the heir, it is his 


which un- own folly. 
derwent 2 


great de-l of diſcuſſion, da mages were awarded her from the d-ath of her huſband, though ſhe had de- 
layed bringing her w:it of dower for above two years. Dobion v. Dubſon, Ca. temp. Hardw. 19+ 2 Bu. 
natd, K. B. 180. 207. 443. S. C. In that cafe, however, it is to be obſerved, the tenant did not pleat 
rout temps fr. And though he plead ſuch plea, yet the widow ſhail recover damages from the teſte ol 
the original to the execution of the writ of entty. Vide cafes ſupr. and Bull, Ni. Pr. 117.] Note; the 
ſtatute of Merton extends to copyholds, whereof the wife is dowable by cuſtom. 4 Co. 30. Co. Lit. 33, 


the principal, ſhe cannot ſue for the damages, which are but 
conſequential or acceſſory. 


Co, Lit. In dower the tenant, as to part, pleads non-tenure, and to a 
* Fwy reſidue, detinue of charters, and iſſue taken upon both pleas, an 
LYelheld v. : 5 'y h that 
Rous. both found againſt the tenant 3 and it was found further, tut 


u . * which ſon, together with the demandant, as his mother and 


215. S. C. guardian, took the profits for fix years after the huſband's death, 
5 1 * o * = d de⸗ 
and that ſuch a time the ſon died without iſſue, and the land 


ſcended to the tenant as uncle and heir to him, and that he _ 
"pe terc6 


te of 
Ction 
Wer; 
f the 
quel- 
Ul the 
lands, 
tt for 
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heir is 
the law 
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Dower. 
tered and took the profits till the purchaſe of the original writ ; and 
the yearly value of the land was found, and damages were af- 
ſeſſed for the detaining dower and coſts; and the plaintiff had 
judgment for the damages from the death of the huſband without 
any defalcation. In this caſe my Lord Coke ſays there are many 
things obſervable, but the moſt material ſeems to be the recovery 
of damages from the huſband's death, though there was no de- 
mand of dower, and though the demandant herſelf took the pro- 
fits for ſix years, which ſeems to be the conſequence of the te- 
nant's pleading non-tenure, which being found againſt him, the 
other matter found was ſuperfluous, except as to the damages, for 
which he then remains deforceor. 

In dower upon default, a grand cape was awarded, and on 


ſuggeſting that her huſband died ſeiſed, a writ of inquiry of the 


value of the lands was awarded likewiſe, and inquiſition taken 
and returned, and 601. damages for the value of the land; and 
it was moved to ſtay the filing of the writ of inquiry, becauſe no 
notice was given to the tenant thereof, nor of the execution of 


it; and though it was anſwered that in real actions no perſonal 


notice 1s to be given, but the tenant ought to take notice, becauſe 
the ſummons is always executed on the land, and not elſewhere ; 
yet per curiam, the grand cape 1s a judgment, and by that the ſuit 
is determined at common law, and the damages for the value of 
the land are added by the ſtatute of Merton, and perſonal notice 
ought to be given of the writ, and of the execution of it, as in 
other caſes of writs of inquiry; and therefore for want of notice 
they diſcharged the inquiſition, and awarded reſtitution of the 
damages. But Levinz makes a guere of it, and ſays the practiſers 
informed him that it is not uſual to give notice of the executing 
pf the writ of inquiry in caſe of dower, 
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3 Lev. 40g. 


Perkins v. 


Upon a trial 
at bar the 
iſſue was, 
whether 
there was a 
demand of 
dower, and 
refuſal, ta 
entitle the 
plaintiff to 
damages ? 
the plaintiff 
proved an 
actual de- 
mand of the 
heir, being 
of the age of 
14 Years, 
then in her 
cuſtody, 
though by 
his father's 


will committed to another; the infant ſaid his guardian would not let him aſſign dower ; reſolved per 
57. cur, upon debate; Iſt, That it was demandable of the heir, though he had been under age. 2dly, 
That his guardian was but in nature of a guardian in ſocage, and that the dower was not demandable of 
him, but of the heir, though not in the cuſtody of the guardian; and that if the heir had entered upon 
tat land to aſſign dower, he had been no treſpaſſor upon the guardian, though the cuſtody of the land 
curing ſuch nonage was committed to ſuch guardian. zdly, That his not aſſigning dower upon demand, 
though he did not refuſe to do it, was a refuſal in law, to entitle the plaintiff to her damages, Hil, 
29 & 50 Car. 2. in C. B. between Corſellis and Corſellis. Bull. Ni. Pri. 117. 


In dower, the tenant to part pleads non-tenure, and to other Daliſon, 
parts detinue of charters z and judgment for the demandant; but 10. Rich's 


: i . a caſe, 3 Le 
it was reverſed in error, becauſe the tenant, being within age, * 


appeared by attorney, where it ought to be by guardian. Then Note: The 
a new writ of dower was brought, and the tenant pleads tout temp in truth 


* 7 - 
þr7; the demandant pleads the firſt record to eſtop him; tenant by my wing 


rejoins nul tiel record, becauſe it is reverſed; which the court huſband's 


agreed; but they held that the demandant might take iſſue that — 


e had not been rut temp priſt, and give in evidence the firſt re- abated with- 
cord to prove it. out aſſign- 
ment of 
Gower, and occupied for five years, and then the tenant re-entered, and ſhe brought dower ; and agreed 
that in luch Cale the tenant need not ſay rout temp priſt generally, but ſhew the abatement and re en, 
ot the Ume of her oscupying ſhall be conſidered and recouped in damages, | 


In 


2 


394 © ' Dower, 


Leon. 56. In dower, judgment was given upon uihil dicit, and becauſe 
hows „ the huſband died ſeiſed, a writ of inquiry of damages was award. 
1 ed; by which it was found that the third part of the value of the 
land was 8/. per ann. and that eight years had elapſed a die morty 

viri ſui proxime ante inquiſition. & aſjident damna to 80l. and upon 

the record it appeared that after the judgment in the writ of 

dower the demandant had execution by habere fa. ſeiſinam, and 

that damages were aſſeſſed for eight years; whereas it appeared 

upon all the records, that the demandant had been ſeiſed for part 

of the eight years; and therefore error was brought and aſſigned, 

1/7, That damages are aſſigned till the time of the inquiſition 

taken, where they ought to be but to the time of the judgment; 

but this was diſallowed. 2440, That the value being found but 

81. per annum, the damages for eight years are but 64/.; but per 

cur., it may be that by the long detaining of dower demandant 

had ſuſtained more damages than the bare value; but becauſe it 

appeared that damages were aſleiſed for the whole eight years, 

where the demandant herſelf was ſeiſed for part of them, by force 

of the judgment and execution, it was held erroneous. 

Penrice v. [Upon the execution of a writ of inquiry in an aCtion of dower 
Pearice, unde nihil habet, the jury aſſeſſed damages to the amount of the 
OT, third part of the value of the land, from the death of the huf- 
opinion of band to the day of the inquiſition, without making any deduction 
- pos in for land-tax, repairs, or chief rents. The inquiſition was ſet 
— F aſide, the court being of opinion, that as there are in a writ of 
trary to the dower unde nihil habet the words ultra repriſas, a deduCtion ought 
e ph to have been made for land-tax, repairs, and chief rents; and 
the expreſs that the jury (a) ought only to have aſſeſſed damages to the day 


words of the of awarding the writ of inquiry.) 
Katute of 

Merton, c. 1., and alſo to the caſes of Spiller v. Andrews, 8 Mod 25. Dobſon v. Dobſon, Ca. temp. 
Hardw. 19. 2 Barnard, K. B. 180. 207. 443+ and Kent v. Kent, 2 Barnard, 357. 


Brook, 49. In dower if demandant recovers by confeſſion, or otherwiſe, 
73.78. 93- yet ſhe may after, upon ſuggeſtion and averment, that her hul- 
band died ſeiſed, have a writ to inquire of the value and damages. 
Brown v. [If the heir ſell to J. S. and the widow recover her dower 
5 againſt him, he muſt pay the whole meſne profits from the deat 
Gor. 2. of the huſband, though he have not himſelf been half the time 
Bull. Ni. in poſſeſſion: ſhe is entitled by the ſtatute, and can recover only 
Fri. 117. againſt the tenant.) | 
Lev. 33. In dower unde nibil habet, the demandant had judgment, and 
, pore writ of ſeiſin executed, and the tenant brought error, and 
Sid. 188. judgment affirmed ; but pending this, the tenant aliens the land, 
5. C. Keb. and dies; and now the demandant brings /cire facias againſt the 
— heir of the heir, and againſt the alienee, to have her damages 
Brownl. ſuggeſting that her huſband died ſeiſed; the tenants ſeveral 
127. cert plead the matters aforeſaid; and judgment againſt the demand- 
ant; but therein agreed that the judgment is complete at comme 
law:without the damages, and error lies of it before the damage 
given, and that it is time enough to ſuggeſt the dying ſeiſed oi 


the huſband, in order to recover damages after the judgment pie 


Dower: | 295 


uſe for the dower z but the ſtatute of Merten gives damages contra 

rd. deforciatores, which here neither the heir of the heir, nor the 

the alience are; and therefore they are loſt by the death of the heir, 

tit and are not a lien upon the land to paſs with it; for if they ſhould 

pon be recovered, from what time muſt this recovery be ? not from 

t of the huſband's death, becauſe none of the preſent tenants had the 

and and from that time; nor from the death of the heir, againſt whom 

ared the judgment was, for none of the now tenants are deforceors; 

part and therefore they are like damages in treſpaſs, which die with 

ned, the party; and when the tenant dies before judgment for the 

ition damages, the judgment for the dower remains as at common law. 

ent; A widow brought a writ of dower, and recovered, and this 3 Mod. 23x. 
d but judgment was alfirmed in a writ of error, after which ſhe took out 2 5. 
t per a writ of inquiry of damages, but died before the ſame was exe- Salk, 2 et 
idant cuted ; the damages are loſt, being no duty till they are aſſeſſed; pl. 1. S. c. 
uſe it and therefore a ſcire facias by her adminiſtrator in this caſe was 2 133. 
ſears, held not maintainable. Sho. 97. S. C. 3 Lev. 275. 8. C. 
force If the defendant plead ne unque ſeiſe que dowwer, the demandant 2 Roll. Abr. 

may give in evidence a releaſe to her huſband, or a ſurrender to 5 * 
tower him by one who was ſeiſed as jointenant with him. So, if the Pk. 
2 | demand be of an adyowſon or rent- charge, ſhe may give a grant But gu. as 
- . WT of the advowſon or rent-charge in evidence, and that her huiband co — . 
uCtion died the day before payment or preſentation, this cake 
a8 ſet for one jointenant cannot ſurrender to another, by reaſon of the unity of poſſeſſion, Perk. § 586, 7. 
writ of dee 40 E. 3. pl. 21. 41. b. contre See alſo Watk, on Deſcents, 33. note. 
* If the tenant plead ne unques accouple in loyal matrimonie, it ſhall Robins v. 
ws " BY be tried by a jury, but a writ ſhall iſſue to the biſhop to certify 8 
it, To a demand of dower as the widow of J. R., the defendants 127. 

i pleaded ne ungues accouple ; the plaintiff replied a ſentence of the 

a, temp · 


eccleſiaſtical court in a cauſe of divorce brought by Sir V. N. 
againſt her, charging that ſne was his wife, and had committed 
adultery with J. R.; to which ſhe pleaded, that ſhe was the law- 
ful wife of F. R., and not of the ſaid Sir V. P.; and that after- 
wards J. R. died, and the cauſe coming on to be heard, the judge 
declared, that the plaintiff had been the wife, and was then = 
widow of J. R.; and ſhe prayed judgment whether the defend- 
ants were not eſtopped to plead ne wungques accouple. The court 
held it no eſtoppel, as the biſhop's certificate in an action between 
the plaintiff and other defendants would have been. | 

In dower, the defendant pleaded, that T. D. was ſeiſed in fee, Green v. 
and made a leaſe to J. C., but did not ſhew when ſeiſed in fee, DOD ROW 
or that the term was aſſigned to him; ſo it might be after cover- ee. 
ture. After judgment for demandant, the ſaid F. C. claiming by . in dower 
leaſe for years from T. D., father of the demandant, prayed to be i eftop 


f OY the tenant 
received, but the court would not admit him. | md: 
claiming under him, from giving a prior term in evidence on an ejectment afterwards brought by the 
dom under the judgment. Booth v. Marquis of Lindſey, 2 Ld. Raym. 1293. 


By 16 and 17 Cay, 2. c. 8. 5 3, 4. execution ſhall not be ſtayed 
7 Tit of error upon any judgment after verdict, unleſs the plain- 
us in error become bound to pay damages and coſts, in caſe 
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the judgment be affirmed, or the plaintiff diſcontinue, or be non- 
ſuited; and the court wherein execution ought to be granted upon 
ſuch affirmation, diſcontinuance, or nonfuit, ſhall iſſue a writ to 
inquire as well of the meſne profits, as of the damages by any 


waſte committed after the firſt judgment; and upon the return 
thereof, judgment ſhall be given, and execution awarded for ſuch 
meſne profits and damages, and alfo for coſts of ſuit. 


Kent v. Where there are two tenants in dower, and one dies after judg. 
＋ 1 ment for damages, and his heir and the other bring error, the 
971. * : | 
2 Barnard. Whole of the original damages ſhall be recovered againſt the ſur- 
357. 336. vivor. But the value from the time of the judgment to the af- 
— 1 C firmance cannot be recovered againſt the ſurviving plaintiff only; 
Hardw. 50. nor can the court compute ſuch damages after the rate of the 
damages found by the firſt jury, but they muſt award a writ of 
inquiry. 
* bi If the judgment be affirmed in dom. proc. and coſts given, the 
Andr. 153. defendant in error may bring an action upon the recognizance for 
Ca. temp. ſuch coſts, without ſuing out a writ of inquiry, 


NMatdw. 373. 


(a) Wallis | 


v. Everard, 


The writ of dower is now little in practice, and will probably 
in a ſhort time fall quite into deſuetude. The court of Chancery 
ſeems at length to be in poſſeſſion of a concurrent juriſdiction with 
the common law courts in all caſes of aſſignment of dower. That 
the court of Chancery had juriſdiction in matters of dower, for the 
purpoſe of aſſiſting the widow to a diſcovery of the lands or title- 
deeds, or of removing any impediments to her rendering her legal 


1 Rep. title available at law, ſeems indeed never to have been doubted, 
(5) Curtis But (a) it has been queſtioned, whether it could give relief in 
y. Curtis, thoſe caſes, in which there appeared to be no obſtacle to her legal 
3s prong remedy ? However, the language of that court now is (6), © that 
Mundy v. © the widow labours under ſo many diſadvantages at law, from 
* 4 « the embaraſſments of truſt terms, &c. that ſhe is fully entitled 
Reb. 204. ce to every aſſiſtance that a court of equity can give her, not only 
and 2 Vez. © in paving the way for her to eſtabliſh her right at law, but alſo 
— by giving complete relief when the right is aſcertained.” And 
Tr. ach in the exerciſe of this juriſdiction it will enforce a diſcovery (c), 
() Williams even againſt a purchaſer, for a valuable conſideration without 
va me notice. And though (d) the widow ſhould die before ſhe had 
Ren, 5, Eſtabliſhed her right at law, it will, in favour of her perſona 
() Wake- repreſentative, decree an account of the rents and profits of the 
„ an lands, of which ſhe afterwards appeared dowable. But courts 
katy 1-91, equity conſider themſelves as ſo far proceeding merely on a right 
cired in Which may be aſſerted at common law, that, as in a court of com- 
1 we 4 mon law no colts can be given on a writ of dower, ſo no colts 
(% Mitf, are given in @ court of equity on a bill brought for the ſame 
24. Tr. 111. purpoſe (e). 


F.N.B. 148. 


Co Lit. 


39 As 
2 laſt. 367. 


(K) Of the Admeaſurement of Dower. 


bn the heir within age aſſign to the wife more land in dower thin 
ſhe ought to have, he himſelf ſhall have a writ of admeaſurt 
ment of dower at full age by the common law; fo, if too mu 


be 


— — 22 — fs — OO —: 


Dower. 


be aſſigned in dower by the heir within age, or his guardian in 
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— chivalry, and the heir die, his heir ſhall have ſuch writ to rectify 
Kü the aſſignment: but the heir, in whoſe time the aſſignment of too 
any much was by the guardian, cannot have ſuch writ till his full age, 
urn becauſe till then the intereſt of the guardian continues; and if 
8 any wrong be done, it is to the guardian himſelf, and not to the 
heir, If a diſſeiſor aſſigns too much, the heir of the diſſeiſee ſhall 
judg. hare admeaſurement by the common law. ; | 
oh If the heir within age, before the guardian enters, aſſigns too 2 Inſt. 367. 
8 much in dower, the guardian ſhall have a writ of admeaſurement F 
. of dower, by the ſtatute of V. 2. c. J. before which ſtatute the 
only; guardian had no remedy, becauſe the writ of admeaſurement, g 
A the being a real action, lay not for the guardian, who had but a chat- 1 
wo tel: alto, by the fame ſtatute it is provided, that if the guardian 1 
purſue ſuch writ faintly, or by colluſion with the wife, the heir at 4 
1 full age (hall have a writ of admeaſurement, and may allege the 1 
| ot ** faint pleading or colluſion generally. | 3 
If the wife after aſſignment of dower improves the lands, ſo as F. N. B. 149. 1 
obably thereby they become of greater value than the other two parts, no 2 Inſt, 368. 9 
ancery writ of admeaſurement lies: ſo if they be of greater value, by A 
n with reaſon of m OPEN at the time of the aſſignment, no writ of ad- 3 
That mealurement lies, becauſe the land in quantity was no more than 5 Co. 12. 9 
8 ſhe ought to have; and then it is lawful to work the mines, which DENY 1 
5 were open at the time of ſuch aſſignment. ; 1 
> leg If the ſheriſi aſſigns too much in dower, by one book it ſeems Palm. 266. |. 
that the heir ſhall have a writ of admeaſurement; but g. whether LB. tit. Te 
oubted, he ſhall ] h 5 : : 7 g Dower, pl. 9 
te n , all have that or a ſcire _ upon the recovery, which was g;. Extent, 9 
* legal of no more than the third part: pl. 13. Fitzh. Execution, 165. 2 Ld. Raym. 1294-5. | a 
„ that Theſe writs of admeaſurement of dower are vicontiel, and not F. N. B. 148. 1 
7, from returnable ; and the parties may plead before the ſheriff in the 1 
entitled county, if they think fit: but if they are removed in C. B., by a * 
ot only pone, as the plaintiff may, without ſhewing any cauſe, and the de- if 
but alſo tendant, upon ſhewing cauſe ; and thereupon proceſs goes out, viz. A 
„ And ſummons, attachment, and giftringas ; then the ſheriff cannot make B 
ery (ch admcafurement, but ought to extend all the lands particularly, * 
Without and return it in C. B., and upon that admeaſurement ſhall be mM 
ſhe had made, 1 
1 15 Dower by the Cuſtom. 3 
courts ol This kind of dower varies according to the cuſtom and uſage of Co. Lit. „ 
1 a right the place, and is to be governed accordingly ; and where ſuch 330% 5 1 
of com- cuſtom prevails, the wife cannot waive the proviſion thereby made 3 TO 1 
no colts for her, and claim her thirds at common law, becauſe all cuſtoms Leon. 62. 1 
he ſame are equally ancient with the common law itſelf. 133. . 
By the cuſtom of gavelkind in Kent, the wife ſhall have the Co. Lit. 33. WÞ 
moiety fo long as ſhe keeps herſelf chaſte and unmarried. The 1 2. -| 
g reaſon of this proviſion for the wife ſeems to be founded on the Stanf. Pile 9 
equal diſtribution, which is obſerved in this kind of inheritance in 44. bd. vg 
a the ſame family for their equal ſupport ; and therefore when ſhe Nel: Abr. 9 
Imeaſurt- 


, . p 8. : We 
Proves unchaſte, or marries again, and thereby contracts a new book ths | 3 


5 | | alliance, 
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398 Dover. 


Dower, 70. alliance, this proviſion as to her ceaſes, and returns again into the 


Brook, tit. family. But the preſumption of her chaſtity is to continue till it 


ys porn 67. be proved ſhe was delivered of a child, begotten during her widow. 
2 Jon. 6. hood, which may be in any action brought by or againſt her. 

did 136. 

Lambart's perambulation, 55 5. [But authorities are not wanting to ſhew, that not only child- bearing, x 
taſual conſequence of fornication, and the detection of it in this publick manner, but the commiſſion of the 
act of fornication itielf is a forfeiture of her eſtate. Rob. Gavelk. 165. and the authorities there ciied,] 


Hunt & Dower, and demands the third part of the lands of A. her late 


coc. huſband lying in Kent, &c., defendant pleads that the cuſtom 
CGilburn, . . 5 „ 7 
Leon. 62. there is, that wives ſhall have the moiety of their huſbands' lands 


Cro. Eliz. in dower, ſo long as they live chaſte and unmarried, and non alit?r, 


0: Fan _ or non ſecundum curſum communis legis, and that the demandant 
Moor. 260. after the death of her firſt huſband had married the other de. 


pl. 408. S. C. mandant, Sc.; et per cur., the cuſtom is good, and is the law in 


— Kent; and thergfore ſhe can claim no other dower, nor in any 
$25.5. P. other manner, and the rather, by reaſon of the negative con- 
and S. C. cluſion. + | 
cited. 5 2 8 
Co. Lit. By the cuſtom of borough-engliſh, the widow ſhall have the 


330. _— whole of her huſband's lands in dower, which is called her free- 
N. B. 1 50. | 

Cro. Eliz. bench. 

415. Moor, pl. 566. The reaſon of which ſeems to be, that in theſe boroughs the eldeſt ſon was in. 


troduced into the trade of his father, and therefore the youngeſt ſ»n inherited the land, and conſequently 
the wife that was intruſted with the younger children of her huſband had the whole during her life, 


Cro. Jac. Upon a ſpecial verdict, the caſe was this: a cuſtom of a manor 
_ „ was found to be, that if a copyholder in fee died ſeiſed, his wile 
Avery. ſhould hold it during her life as frank bank the lord enfeoffs the 


copyholder, who died ſeiſed; and adjudged that her cuſtomary 
eſtate was gone, becauſe by the acceſſion of the freehold the copy- 
hold eſtate was extinguiſhed, and ſo her huſband did not die ſeiſed 
thereof; ſecs, if the lord had enfeoffed a ſtranger, for then the 
copyhold remained fo {till, and the cuſtom with it. 
Hob. 181. Cuſtom of a manor was, that the wives of copyholders for life 
Bode. ſhould enjoy their huſbands' eftates during widowhood z and the 
Gro. Jac. caſe was, that A., a copyholder for life, purchaſed the freehold and 
5735. C. inheritance of his copyhold, but took the conveyance to B., and 
his heirs during the life of A., remainder to A. in fee, and then 4, 
dies: adjudged that his wife ſhould have her cuſtomary eſtate, 
becauſe the cuſtomary eſtate of A. her huſband continued during 
his life, and was not extinct, nor altered by the purchaſe of the 
freehold, which during his life was in B., and then all cuſtomary 
incidents to ſuch cuſtomary eſtate remain, whereof this is one, 
and grows out of it as an excreſcence or fruit, and ſhe may enter 
without-admittance. ; 
3 Lev. 385. Cuſtom of a manor was, that the copyholders' wives ſhould hare 
Benſon v. their free-bench of all copyholds whereof their huſbands died 
4 Mod. 251. ſeiſed; and a copyholder, being married, ſurrenders to A. in fee 
S. C. by way of mortgage, for ſecuring 701. and this ſurrender wu 
ww wr. preſented to be enrolled ; but before admittance the ſurrender 
Euch. 275, dies, and after his death A. is admitted; and if the wife _— 
. | : 2 


* % 


8 is one, 
125 enter 


zuld have 
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e ſhould 
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Dower. | 

have her free-bench, was the queſtion ? For the wife it was ſaid, 
that till admittance the copyhold remained in the huſband, and 
then he died ſeiſed, and ſo his wife within the cuſtom; and though 
te admittance after his death has relation to the time of the ſur- 
render, yet that is only by fiction of law between the parties, but 
ſhall not prejudice the wife who is a ſtranger : alſo, the admit- 
tance hath relation to the marriage, which was before, and is 
perfected by, the death of the huſband, and ſo her title was begun 
and perfected too, before the title of the ſurrenderee. But the 


court denied that the wife had any initiate title by the marriage 


in this caſe as women have to their dower at common law; but 
the hath only a conditional inception of a title ſubject to the huſ- 
band's power of preventing it by alienation, as here he might 
have done; for ſhe is not to have her free-bench but where the 
huſband died ſeiſed; and this by the relation of the ſurrender he 
did not; and adjudged accordingly. | | 

[The cuſtom of a manor was to grant ,copyholds for three 
lives : the firſt life had a power of ſurrendering the whole eſtate, 


and the widow of a tenant, who died ſeiſed, was entitled to her 


trec-bench. F., a copyholder for three lives, ſurrendered to H., 
the deceaſed huſband of the defendant ; who afterwards by li- 
cence from the lord, demiſed to J. S. for ninety- nine years by way 
of mortgage: then H. died, and J. S. aſſigned to the plaintiff. At 
the trial, only one inſtance of a leaſe by licence was given in evi- 
dence; whereupon it was inſiſted for the defendant, the widow, 
that there being no ſpecial cuſtom to let by leaſe, the only way 
of transferring the copyhold was by ſurrender. And therefore in 
this caſe, if the eſtate of H. the huſband was not determined 
2ccording to the cuſtom of the manor, he muſt. be deemed to 
have died ſeiſed of the copyhold, and the widow ſtill entitled to 
her free-bench. But the court ſaid, that here, the right of the 
huſband was confined to ſuch eſtate as he ſhould die ſeiſed of ; 


conſequently, as between lord and tenant, they might defeat the 


wilc's eſtate when they pleaſed-] 5 
The cuſtom of a manor was, that the wife of a copyholder 
ing ſeiſed ſhould have her widow's eſtate; a commiſſion of 
bankruptcy is taken out againſt the copyholder, and his eſtate ſold 
by the commiſſioners, but before the vendee was admitted the 
copyholder dies; and yet adjudged that the widow's eſtate was 
gone, becauſe her huſband did not die ſeiſed, his eſtate and right 
being bound by the ſale, to which the admittance after has rela- 
ton, and deveſts the widow's eſtate. „„ 

If the cuſtom of a manor be, that if any of the tenants marry 


| 2 widow ſhe ſhall have no dower; this is good; but cuſtom, that 


the wife of tenant in fee ſhall not be endowed, is not good. 

If there be a cuſtom, that where the huſband ſells his lands 
and his wife receives part of the money, or if it be expended in 
the family, that his wife ſhall be barred of her dower, this 
may be good. ; 
Ancient rent, or common in borough-engliſh, gavelkind, Ec. 
k of the nature of the land there, and women ſhall have dower 

| accordingly ; 
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Skin, 406. 
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12 Mod. 49. 
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Dower; 
accordingly; and ſo it ſeems to be of rent, common, c. new! 


granted, though ſome have held the contrary ; and in all theſe 
caſes, whether it be of land or rent, the cuſtom muſt be ſhewn 


—_— 2 6 
Perk. 435, If the cuſtom be, that the wife ſhall have for her dower the 
436. moiety of the lands and tenements of her huſband, &c. ſhe ſhall 


not be endowed of a fair or bailiwick, becauſe the cuſtom fhall be 
taken ſtrictly, and theſe are no tenements : /2cus, if they were 
appendant to a manor, whereof the is dowable, for then ſhe 
ſhall have a moiety of the profits as appendant to a moiety of the 
manor. | 


Dower ad Oftium Eccliſiæ. 


Lit. $39. Dower ad gffium ecclefie is where a man of full (a) age, ſeiſel 


Co. Lit. 34. of lands in fee, after marriage endows his wife at the (6) church- 


& 2 Ws AE (c) a moiety, a third or other part of his lands, declaring 


(a) Cannot them in certainty z in which caſe, after her huſband's death, ſhe 


be made by may enter into ſuch (d) lands without any other aſſignment, be: 
one under 


age. Perk, Cauſe the (e) ſolemn aſſignment at the church-door is equivalent to 


438. the aſſigument in pars by metes and bonds: but this aſſignment 
«4 va cannot be made before marriage, becauſe before, ſhe is not en- 


eftium ca- titled to dower, 

mere caſtri vel meſſuagii is not good. F. N. B. 150. Co. Lit. 34. (e) It was formerly held that i 
could not be of more than a third part of the huſband's eſtate. F. N. B. 150. Co. Lit. 34. b. 36. 4 
(d) This dower cannot be of the capital barony held of the king in capite, or of the capital melſuag: 
held by knight's ſervice. (e) This dower, before the ſtatute of frauds and perjuries, was held to be 
good without deed, or without livery and ſeiſin. Perk. 437. Brook, 7. 80, Dyer, 18. pl. 108. C6, 
Lit. 34. a. 35. a. 


Co. Lit. If this dower be aſſigned, with a clauſe, that, notwithſtanding 


* any divorce that ſhall happen, the wife ſhall hold it for her life, 


this is good, becauſe modus & conventio vincunt legem. 

Co, Lit. 38, If tenant in tail aſſigns ſuch dower, this ſhall not bind his iſſue 
againſt the ſtatute de don, nor him in the reverſion after the 
eſtate ended. 


Dower ex Aſenſu Patris, 


Lit. 57. Dower ex aſſenſis patris is where the father is ſeiſed of lands in 
Co. Lit. fee, and his ſon and heir (F) apparent after marriage endows bu 
1 wiſe by the father's aſſent, ad gſlium eccleſiæ, of a certain quantity 
Brook, 7, of them; in which caſe, after the death of the ſon, his wife maf 
K. * low. enter into ſuch parcel, without any other aſſignment, though the 
| Jac. father be living : but this aſſent of the father muſt be by deed, 
169. Dower becauſe his eſtate is to be charged in futuro, and this may like- 


ex offenſw wiſe be of more than a third part. 


_ wratris is 


as good. Perk. 441. Co. Lit. 35. This endowment of a reverſion expectant on an eſtate for life 
not good, nor of lands held by the father in jointenancy, becauſe not dowable of them. Co. Lit. 35% 
Perk. 445. F. N. B. 150. (7) Can be only by the heir apparent. Perk. 442. F. N. B15? 
3 Co. 38. 6 Co. 22. Co. Lit. 35. But it is good, though the heir apparent be within age, for (i 
eſtate does not move from him. Co. Lit. 35. b. 38. a. Brook, 80. 


4 Co. 1. Theſe dowers, ad oftium eccleſie, or ex afſenſu patris, if the wil 


Po. Lit. 36. n 5 at con- 
Brook, 9. enters and aſſents to them, are a good bar of her dower 7 


= 0 ey 


vol 


=. Dower, 4or 
lf mon law; but ſhe may, if ſhe will, waive them, and claim her 3 Leon. 272. 


| | dower at common law, becauſe being made after the marriage ſhe 
=, is not bound by them. 297 


5. | Theſe dowers enſue the nature of dower at common law, Co. Lit. 35. 
balk and the wife may have a. writ of dower for them, though they f. N. B. 
| be | are certain, as well as for her dower at common law, and as well "On 
55 | _ againſt the guardian as the tertenant. 
ſhe Theſe dowers are good, though the wife be under the age of Co. Lit. zo. 
\ the _ Po at the time of her huſband's death, being made by * 37. a. 
conſent. | 


But they are forfeited for high or petit treaſon in the huſ- Co. Lit 37. 
band; and fo they were anciently, if he were attainted of felony 8.4. 
or murder; though now in theſe laſt caſes thay are ſaved by the 1 


ſeiſel . ſtatutes x E. 6. c. 2. and 5 Edu. 6. c. 11., but remain forfeitable "SY 
urch- by his attainder of high or petit treaſon. 

laring 

n, ſhe | | | 

t, be. Dower de la pluis Beale. 

lent to | 


Dower de la pluis beale is where there is a guardian in chivalry, Lit. & 48. 


nment . . | . 

8 and the wife occupies lands of the heir as guardian in ſocage, if Co. Lit, 38, 
the wife brings a writ of dower againſt ſuch guardian in chivalry, 3. 

1 he may ſhew this matter, and pray that the wife may be endowed 

b. 3b. a ce {a pluis beale of the tenements in ſocage; and it will be ad- 

N11 judged accordingly, And the reaſon of this endowment was to 

St prevent the diſmembring of the lands holden in chivalry, which 


are pro bono publico, and for the defence of the realm. 

Alfter judgment given, the wife may take her neighbours, and Lit. & 49, 
in their preſence endow herſelf of the faireſt part of the tene- 

ments, which ſhe hath in ſocage, for her life. 

If the lands, which the wife hath as guardian in ſocage, are Lit. $ 49. 
not of value ſufficient for her dower, or if a rent-charge be iſſu- | 
ing out of them, upon her ſhewing thereof, ſhe ſhall recover of 
the guardian in chivalry to make it up. : 

If all the lands which the huſband had were holden in ſocage, Perk. 451. 
and his wife hath them as guardian in ſocage; ſhe ſhall be allowed 


ſtanding 
her life, 


his iſſue 
after the 


lands it the third part of the profits upon her account in allowance of 

1dows bi wr But ſhe cannot endow herſelf of the third part thereof, 

\ quantit {cauſe that would be to make herſelf judge in her own cauſe ; 

wife my WY veither can the heir, in a writ of dower brought againſt him, plead 

hough tht that ſhe is guardian in ſocage, and may endow herſelf. 

e by del Guardian by tort in ſocage cannot endow herſelf de Ia pluis beale, 5 co. 30. 


cauſe the law will not encourage ſuch wrong and violence. 
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f 4 VERY legal contract muſt be the act of the underſtanding, 

which they are incapable of uſing, who are under reſtraint; 

15 and terrors; and therefore the law requires the free aſſent of the 
5 | parties as eſſential to every contract, and that they be not under 

'Þ any force or violence, But for the better underſtanding hereof ] 
1 ſhall conſider ;— : 

1 

1 (A) For what Dureſs or Degree of Reſtraint or Ter- | 
1 ror, a Man ſhall avoid his Deed or Contract. 
1 | | | 1 
= (B) On whom and by whom the Dureſs mult be | 
4 committed. | 
I | (C) What Contracts or Securities may be thus ' 
i (D) The Manner of avoiding them. | MM 
| Tt h 
8 1 h h 
18 4 
- | | J al 
- 8 | | | R . ce 
of (A) For what Dureſs or Degree of Reſtraint or Tet- 
5 ror, a Man ſhall avoid his Deed or Contract. 


co. Lit. 253. 1 T ſeems clearly agreed, that where a perſon is illegally reſtrained 
m_ oo of his liberty by being confined in a common gaol, or (a) elſe- 
þ £4 re Where, and during ſuch reſtraint enters into a bond, or other ſe- 


fraint of curity, to the perſon who cauſes the reſtraint, that he may avoid 


the liberty the ſame for dureſs of impriſonment. 
of a freeman 


is an impriſonment. 2 Inſt. 432, 


2 Inſt. 481. But if a man be impriſoned by order of law, the plaintiff mi 


n take a feoffment of him, or a bond for his ſatisfaction, and for the 


impriſon- deliverance of the defendant, notwithſtanding that impriſonment: 
ment is in- for this is not by dureſs of impriſonment, becauſe he was in priſon 


tended only by (Y) courſe of law; for it is not accounted in law dureſs of in- 
where the 


party is priſonment, but where either the impriſonment, or the dureſs tha 
wrongfully 1s offered (c) in priſon, or at large, is tortious and unlawtul; for 


impriſoned EY nd 3 
Une makes execute juris non habet injuriam. 


a bond, and not where a man is lawfully impriſoned for another cauſe, and for his delivery makes? 
bond. 3 Leon. 239. fer cur. (c) If a man be lawfully in priſon, yet if he makes an obligz de 
againſt his agreement and will, he may avoid it by dureſs. 43 E. 3. 10. b. Roll. Abr. 687.— 
Where after judgment the defendant, having no good cauſe of action, cauſed the plaintiff to ber 
neſted and detained in priſan, threatening him that if he would not ſeal a releaſe to him, be dt 
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Dureſs. 
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there and rot; and thereupon he ſealed one, and was diſcharged; it was ruled at Guildhall by Bridg- 


man, C. J. that this releaſe could not be avoided by dureſs, becauſe he was in cuſtody in the courſe 
of law by the king's writ when he ſealed, but he offered it ſhould be found ſpecially if Baldwin would 


pray it, which he did not; and therefore the releaſe was held good. Lev. 69. 
* 


My Lord Cole ſays, that for menaces, in four inſtances, a man 
may avoid his own act. ½, For fear of loſs of life. 2dly, 
(a) Of loſs of member, 3dly, Of mayhem, 4zhly, Of impriſon- 
ment. | 

But menacing to commit a battery, or to burn his houſes, or 
ſpoil his goods, is not ſufficient to avoid the act; for if he ſhould 
ſuffer what he is threatened, he may ſue and recover damages in 
proportion to the injury done him. | | 

If a man is taken by virtue of a proceſs iſſuing out of a court 
that hath no power to grant ſuch proceſs, and for his enlargement 
gives bond to appear in the faid court, this may be avoided, be- 
cauſe taken by dureſs : adjudged in an action upon ſuch bond, 
given by one who was taken upon an attachment under the privy 
teal of the court of requeſt ; for that court had (5) no power to 
grant ſuch proceſs, and therefore it was no warrant to the ſheriff 
to take his body. | 


2 Inſt. 483. 
(a) 2 Roll. 
Abr. 124. 
S. P. 


3 


2 Inſt 483. 


Cro. Eliz. 
646. Step- 
ney and 
Lloyd. 

4 Inſt. 97. 
8. G Ends 
Car. 596. 
(% So, . 
where the 
arreit was 
by the pur- 


fuivant of the high commiſſion by their command, until he entered into a bond to appear, &c. it was 


held void. Roll. Abr. 687. 


If A. falſely charges B. with felony for ſtealing his horſe, and 


piocùres a warrant from a juſtice of peace to a conſtable, whereby 


he is taken, and being in cuſtody, upon A. 's promife to diſcharge 
him, ſeals a bond for 10/7. to A., and is thereupon immediately 
diſcharged; this bond may be avoided by dureſs; and ſo ruled, it 
appearing that the horſe was B.'s own horſe, and that theſe pro- 
ceedings were only to cover the deceit. 1 

Alſo in equity, if a man by compulſion enters into a bond, 
though the terror and force are not ſufficient to make it dureſs at 
common law, yet it may be relieved againſt. | : 

But in this every caſe muſt depend on its own circumſtances z 
for where A. being taken by the huſband going to bed to his wife, 
gave ſecurities for payment of 5007. and a bill was brought to be 
relieved againſt the ſecurities, ſuggeſting a plot to catch him; and 
that the defendant with an axe threatened to cut him in pieces; 
there being no proof of a plot, and it appearing that the ſecurities 
were entered into at three ſeveral times, and when the plaintiff 
was in cool blood, and that he joined in concealing the conſider- 
ation thereof, the court refuſed to relieve. 85 

Alſo, by a rule of the court of Common Pleas, 14 & 15 Car. 2. 
1662. all warrants for confeſſing judgments, taken by any ſheriff 
or bailiff from any perſon in his or their (e) cuſtody by arreſt, if 
not executed in the (4) preſence of ſome ſworn attorney of (e) 
either court, and his name ſet or ſubſcribed thereto as a witneſs, 
ſaall not be (J) good, or of any force; and upon oath made that 
tuis was not done, the ſame ſhall be ſet aſide, and the ſheriff or 
officer may be puniſhed for ſo doing; and if judgment be entered 
ticreon, the ſame on motion will be vacated and ſet aſide; and if 

D d 2 the 


Allen, 92. 
Ruled by 
Roll accord - 
ingly upon 
the trial of 
an iſſue on 


the dureſs. 


2 Vern. 497. 
per Cur. 


Preced. 
Chan. 266. 
Woodman 
and Skutes 


[The ſame 
rule obtains 


— 
— 


See tit. At- 
torney, vol. 
1. 298. 
(c) S2, if 2 
man undet 
arreſt be 
ſeemingly 
diſcharged 
by the bai- 
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404 Durels. 


2 Brownl. 


liffs vich a the execution thereon be executed, the party will have refit 


deſign that awarded him. 


he ſhould 

give a warrant of attorney to confeſs a judgment, but if he did not, to be ks; this is within the 
rule. 6 Mod. 8 5. So, if he be really diſcharged ; yet if he has probable reaſon to believe himſelf not 
to be diſcharged, and under ſuch apprehenſions, he gives a warrant for confeſſing of judgment, it wil 
be ſet aſide. 6 Mod. $5. agreed per cur. (4) Though an attorney be preſent, yet if there be practice 
in obtaining it, it will be ſet aſide. 6 Mod. 85. So, where an adminiftratrix owed money to A., in 


right of her inteſtate only, and was arreſted by A. without naming her adminiſtratrix, and gave a war. 


rant of attorney to confeſs judgment, whiiſt under an arreſt; though judgment was entered, and hey 
goods taken in execution, and although an attorney was pteſent, yet the court ſet aſide the ;odgwent 
for irregularity, and awarded reſtitution. 6 Mod. 163. (e) If one under an arreſt confeſſes judgment 
in B.R. in the preſence of a ſworn attorney of C. B. it is well. Wilmot v. Barry, Barnes, 44+ 
Str. 530. and ſo vice verſa. 6 Mod. 85, 1 Salk. 402. Comb. 224. If one under an arreſt by pro- 
ceſs of an inferior court gives warrant for confeſſing a judgment in that court, it will not be ſet afide in 
B. R. though no attorney be preſent. 6 Mod 8 5. — But if being in cuſtody by proceſs of an inferior 
court he gives a warrant of attorney to confeſs judgment i in B. R. if an attorney be not preſent, it wil 
be ſet aſide, 6 Mod. 85. (F) But if the defendant is arreſted, and in execution, and one becomes 
bound for him to the plaintiff, and the defendant gives him Judgment for his counter-ſecurity, it is 
good, though no attorney were preſent. 5 Mod. 144. One in execution may confeſs a new judg. 
ment, without the preſence of an attorney. 2 Stra. 1245. [But even in that caſe, if the party had 
been prevailed upon to confeſs a judgment for more than was really due, the court would relieve, 
Cowp. 281. ] 


(B) On whom and by whom the Dureſs muſt be 


committed, 


Roll. Abr. T HE dureſs that will avoid a deed muſt be done to the party 


voy: Men- himſeif ; therefore if A. and B. enter into an obligation, by 


= wx reaſon of dureſs done to 4. B. (a) ſhall not avoid this obligation, 


ton, Brownl. though A. may, bocaule he ſhall not avoid it by dureſs (6) to 
ee. ranger, 


adjudged. 
[Wayne v. Sands, Freem. 357. acc.] (a) Cro. Jac. 187. S. P. EY and that the bond may 


ftand good as to one, and be avoided as to the other“. (5) Dureſs by a ſtranger, by procurement of the | 


party that ſhall have the benefit, is a good cauſe to avoid, &c. 43 E. 3. 6. Roll. Abr. 688. 8. C. 
—But dureſs by a ſtranger, without making the obligee party thereto, is no cauſe to avoid, ät. 
Keilw. 154. a. * But ſuppoſe ſuch bond joint, and not ſeveral, will not the duteſs of one oblign 
avoid _ as to the other? 


(c) Roll. But (c) a ſon ſhall avoid his deed by dureſs to his father; fo (d) 


+ phat ſhall the father his deed, by reaſon of dureſs to his ſon. 


276. [But per Twiſden, J. a man ſhall in no caſe avoid his deed * a dureſs to another, let him bv 
related how he will. Freem. 351.1 


Roll. abr. Alfo the huſband ſhall avoid a deed made by dureſs to bu 
42 wife. 


267. S. P. For the huſband and wife are but one perſon. Sid. 123. cited ts be adjudget—fe 
dureſs of ——— of the plaintiff's commoign. Keilw. 154. 


Roll. Abr. But a ſervant ſhall not was a deed made by dureſs to bis 


687. 
Son, Mater, nor vice ud. 
276. 


7 


D a. 


Durels. 8 405 


(C) What Contracts or Securities may be thus 
| _ avoided. FED 


T* a man makes a (a) leaſe by dureſs, and the leſſee enters, the Bro. tit. 

1 jeſſor ſhall have an aſliſe againſt him as a diſſeiſor; for the free 3 
conſent of parties being eſſential to all contracts, where either of (a) ee 
the parties is under force and violence, his free aſſent cannot be dureſs 
ſuppoſed, and therefore ſuch contract is void, and the perſon who 3 = 
enters by virtue of it is a wrong-doer. 2 


to give livery, he ſhall have an aſſiſe. Bro. tit. Diſſeiſin, 63. 


But if a man by dureſs make a feoffment and livery in perſon, Bro. tit. 
he ſhall have no ache againſt the feoffee, becauſe ſuch dureſs ſhall 1 
not be preſumed, for then the power of the pats, preſent at the 


. 2483. where 
ſolemnity, would have been ſuppoſed to have come in to his it is (aid 
reſcue. | that a feof. 


ment made by dureſs is not void, but voidable only. 


So, if a man acknowledges and enrolls a deed, he cannot after- Moor, 42 
wards plead dureſs. Con 


And the court inclined accordingly. Roll. Abr. $62. 8. P. And that no averment ſhall be taken, 
that a deed enrolled was made by dureſs, pF . 


But a ſtatute merchant may be avoided by audita querela, be- — a 
* . ; 7. Owen 
cauſe it was made by dureſs of impriſonment. 43. C, Fig Vidian Bow ba 

In debt, for the arrears of an account, the defendant may ſhew Leon. 13. 
that the plaintiff of his own wrong impriſoned the defendant, and The Earl of 

. g X p . . | Northum- 

aſſigned auditors to him, being in prifon, and that ſo the account berland's 

was by dureſs. | Caſe adjudgea by all the judges. 
A will ſhall be (3) avoided by dureſs or menace of impriſon- Dyer, 143. b. 
ment. 5 | | (5) So, if a 


man makes 
a will in his ficknefs by the over importunity of his wife, to the end he may be quiet, this ſhall be ſaid 
to be a will made by reſtraint, and ſhall not be good. Styl. 427. 


If a man takes A. S. to wife by dureſs, though the marriage Keilw. 52. 
be ſolemnized in facie ecclefie, yet it is merely void, and they are b. 2 N. 


not huſband and wife, for without a free conſent (e) there can be D: 13. 


. in margin. 
no marriage. Sid. 65. 
le) Though de jure it cannot, yet de facto it may, and ſo within the ſtatute 3 H. 7. 6. 2+ Cro. Car. 488. 


(D) The Manner of avoiding them. 


5 1 , Cur. 
pleading judgment | acttio. | 22 4 
. Vide Keb. $16. That in pleading, the ſpecial manner of the dureſs, wiz. whether it was pur 
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[ 496 ] 


Ejectment. 


(A) Of the Nature of the Action, and Antient 
Manner of Proceeding in Ejectment. 


(B) Of the Modern Manner of Commencing and 
Proceeding in Ejectment: And herein, 


1. Of ſerving the Declaration, Notice to the Tenant in 


Poſſeſſion, and entering into the common Rule. 
2. Of adding proper Parties. 
3. Of the Coſts. 


(C) In what Caſe the Antient Form is ſtill to be ad. 
hered to, 


(D) Of the Declaration in Ejectment: And herein, 


1. Of what Things an Ejectment will lie. 
2. What ſhall be a ſufficient Neſcription thereof. 


3. Of the Deviſe and Right of Entry in the Leffor of the 
Plaintiff, and of the Ouſter, 


(E) Of the Plea and General Iflue in Ejectment. 


(F) Of the Verdict and Judgment in Ejectment. 


(G) Of the Writ of Execution: And herein, 


1. Of the Time when the Writ is to be ſued. 
2. How the Writ is to be executed. 


3. How the Plaintiff is to be quieted, and what Relief hs 
has where his Poſſeſſion is diſturbed. 


(H) Of the Meſne Profits, and how to be recovered, 
(J) Of bringing a new or ſecond Ejectment. 


— 2 ww — a 


ent 


and 


Ejcitment, 


(A) Of the Nature of the Action, and Antient 
Manner of Proceeding in Ejectment. 


AS ejectment is a mixed (a) action, in which a leſſee for 


years, when ouſted, ſhall recover his term, as alſo his? 


damages. | | 
ſpe& of the lands, and perſenal in reſpect of the damages and coſts. 


[Tt is alſo a pyſzſſery action, grounded on a right to the poſſeſſion 
of the premiſes in queſtion between the parties. It 1s always ne- 
ceſlary therefore for the plaintiff to ſhew that his leſſor had a 
right to enter, by proving a poſſeſhon within twenty years, or ac- 


counting for the want of it under ſome of the exceptions allowed 


by the ſtatute. ] - 


1 


This remedy was contrived to ſupply ſeveral defects which at- 


tended the bringing of real actions; for in theſe the party could 


not recover any damages, neither could he regularly bring a ſecond 
action if he was barred in the firſt. 


But the concluding the demandant by one action being often- 


times found to have been very prejudicial to his right; to ſupply 
this and ſeveral other inconveniencies which attended the bringing 
of real actions, the manner of forming a term for years, and the 
leſlec's bringing an ejectment to recover the term, thereby to aſſert 
the title of the leſſor of the plaintiff, was found out, and was (6) 
firſt introduced in the 14 H. 7. (c), before which time it ſeems that 
leaſes for years were but of very ſhort duration, and were generally 
deteated or determined before any intricate title could be decided 
and were ſuch precarious poſſeſſions with reſpect to the power 
which the owner of the freehold and inheritance had over them, 
that every ſuch leſſee was looked upon only as his bailiff; and if 
ouſted, could only have. recovered damages for the loſs of his poſ- 


ſeſhon 3 and if ouſted by his leſſor, he could only ſeek a remedy 
from his covenants. 


It ſeems alſo, that ſome time before the above-mentioned pe- 
riod, long terms had their beginning, which to ſecure to them- 
lelves, the leſſees uſed, when moleſted, to go into equity againſt 
the leſlors for a ſpecifick performance, and againſt ſtrangers, to 
have perpetual injunctions to quiet their poſſeſſions, This draw- 
ing the buſineſs into the courts of equity, was probably one reaſon 
which obliged the courts of law to come to a reſolution, that they 
lhould recover the land itſelf in an habere facias poſſeſſionem. Hence 


this action became, and till continues, the common method of 


controyerting the title to lands and tenements. 
As this reſolution brought on a new method of trial unknown 
fore to the common law, it became uſual for a man that had a 
right of entry into any lands to ſeal leaſes of ejeAment on the 
Unds, and then any perſon that next entered on the freehold was 
al ejector (d). But as this was a means of turning any man out 
Eo. Dd 4 of 
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5 Co. 105. 
Co. 77. 
(a) For it is 
real in re- 
Comb. 250. 


10 Mod. 
177. 

1 Burr. 119. 
21 Ja. 1. 

c. 16. 


6 Co. To 
Ferrar's 
caſe, 


(b) F. N. B. 
220. 

[(c) This 
method ap- 
pears to have 
been ſettled 
as early as 
the reign of 
Edw. 4 In 
7 E. 4+ 6. 
per Fairfax, 


1 /i home pert 


ejeftione - 


firme, le 
Plaintiff re- 


covera fon 
terme qui i 
arrere ſi bien 
come en 
quare cecit 


| njra terminum et, ſi nul ſoit arrere, donques tout in damages. Bro Abr. 1. Quare ejecit infra torminum, p. 6.] 


[{d) The + 
practice of 
ſetting up a 
caſual eject - 
or is ſaid by 
Keeling to 
have been 
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introduced 
about the 


time of the 
troubles, 


1 Keb. 705. 


but in truth 


it is of much 


earlier date. 
3 Burr. 
1299.] 


F. N. B. 
489. 


Style, 468. 
Ts Raym. 
93 Keb. 


705. 740. 


-2,% 


Loe) Which 


is the firſt 
proceſs. 


poſſeſſion a declaration, and makin 


Ejetment,: 


of poſſeſſion, becauſe the leſſee would recover his term without 
any notice to the tenant in poſſeſſion, the courts of juſtice would 
not ſuffer that men ſhould loſe their pofleſhons without any oppor- 
tunity to defend them ; they therefore made it a ſtanding rule, 
that no plaintiff ſhould proceed in ejectment to recover his lands 
againſt ſuch a feigned ejector, without delivering the tenant in 
g him an ejector and proper 

defendant if he pleaſed. | 
This was a proper rule; for otherwiſe the court would be made 
inſtrumental in doing an injury to a third perſon, becauſe a de. 


_ claration might be delivered to a ſtranger, a feint defence be 


made, and a verdict, judgment, and execution obtained without 
the tenant's having any notice of it. For, though it is not to 
be doubted, but that ſuch actions were brought at firſt againſt 
the real ejectors that reſided in the poſſeſſions ; yet becauſe any 
perſon that came into the land animo poſſidendi, was equally an 
ejector with him that reſided, and the action in ſtrictneſs of law 


might be brought againſt him, which might turn to the injury 


of the reſiding poſſeſſor; therefore the courts, declared that they 
would not give judgment unleſs the tenant in poſſeſſion had 
notice of it, and an affidavit was made that he was ſerved with a 


copy of the declaration. 


Upon ſuch notice to the tenant in poſſeſſion, and affidavit as 
aforeſaid, the tenant in poſſeſſion uſed to move the court, that as 
the title of the land belonged to him, he might defend in the caſual 
ejector's name, which motion the court, upon an affidavit of that 
matter, would grant, and direct that the ſuit ſhould be carried on 
in the caſual ejector's name, the tenant in poſſeſſion ſaving him 
harmleſs. But the caſual ejector was not permitted to releaſe 
errors in prejudice of the tenant in poſſeſſion, though the ſuit 
was carried on in his name by rule of court, and the procels 
for coſts was taken out againſt him; and he was obliged to 
put the bond of the tenant in poſſeſſion in ſuit, who undertook 
to ſave him harmleſs. | 

Alſo, by the ancient practice, ſuch leaſes were actually to be 
ſealed and delivered, becauſe otherwiſe the plaintiff could maintain 
no title to the term: they were to be ſealed too on the land itſelf, 
becauſe it was maintenance to convey out of poſſeſſion. 


(B) Of the Modern Manner of Commencing and 
Proceeding in Ejectment: And herein, 


1. Of ſerving the Declaration, Notice to the Tenant in Poſſeſſion, 
and entering into the common Rule. 


A cording to the modern practice there is regularly no neceſ- 
fity of ſealing and delivering leaſes on the lands; but the 


Roe v. Doe, Party who claims a title feigns a leaſe, and in the name of 


Parnes, 
173-1 


feigned leſſee delivers a (a) declaration to the tenant in pole 


4 
17 


Wut 
ould 
por- 
rule, 
ands 
nt in 


oper 


made 
a de- 
de be 
thout 
lot to 
gainſt 
e any 
Ily an 
F law 
injury 
t they 
n had 
with a 


lavit 23 
that as 
» caſual 
of that 
ried on 
ng him 

releaſe 
the ſuit 
procels 
liged to 
dertooł 


— 


zn the name of the caſual ejector, who is alſo now ſome feigned 


perſon; on which declaration there is (a) notice to the tenant in 
ſſeſſion in the caſual ejector's name. | 


ry 


(2) Which 


notice is, 


that as the 


/ caſual 


eieftor does not claim title, unleſs the tenant appears and defends his title, the caſual ejeRor will ſuffer 


judgment to paſs by default, whereby the tenagt- will be turned out of poſſeſſion. [It muſt be figned 


by the caſual ejector. Barnard. K. B. 43. or by the nominal plaintiff, 3 Term Rep. 351. 


It hath been holden, that the ſervice of the declaration ought 
to be on the. tenant himſelf, or his wife, and that the ſervice on 
any of his children or (6) ſervants is not good; and now by 
the 4 Geo. 2. c. 28. it is enacted, © That in all caſes between 
« landlord and tenant, as often as it ſhall happen that one half 
« year's rent ſhall be in arrear, and the landlord or leffor, to 
« whom the ſame is due, hath right by law to enter for the non- 
« payment thereof, ſuch landlord or leflor ſhall and may, with- 


| « out any formal demand or re-entry, ſerve a declaration in 
| « ejectment for the recovery of the demiſed premiſes; or in 


« caſe the ſame cannot be legally ſerved, or no tenant be in actual 
« poſſeſſion of the premiſes, then to affix the ſame upon the door 
« of any demiſed meſſuage; or in caſe ſuch ejectment ſhall not 
« he for the recovery of any meſſuage, then upon ſome notori- 
« ous place of the lands, tenements, or hereditaments compriſed 
& in ſuch declaration in ejectment; and ſuch affixing ſhall be 
« deemed legal ſervice thereof; which ſervice or affixing ſuch 


4 declaration in ejectment ſhall ſtand in the place or ſtead of a 


« demand and re-entry,” &c. 


the child or 


ſervant of 
the tenant is 


deemed good 


ſervice, pro- 
vided it be 
made on the 
premiſes, 
and be after 


wards ac- 


knowledged 
by the te- 
nant or his 
wife. 
Barnes, 175. 
176. 180. 
188. 190. 
192. 

2 Wilſ. 263. 
and that, 


though it ſhould not clrealy appear that the declaration came to the hands of the tenant before the 
elloign day of the term. 1 H. Bl. 644. Barnes, 183. The ſervice, if made perſonally on the te- 
van: himſelf, need not be on the premiſes. 2 Str. 1064. But if the tenant abſcond, or keep out of 


TI I ET Te NY — * 


2 


the way, to avoid being ſerved, it is ufual to ſerve a declaration on ſome perſon refiding at his houſe, 
or if that cannot be done, to affix the ſame upon the door; and then, on an affidavit of the circum- 
ſtances, to move the court for a rule upon the tenant, to ſhew cauſe why ſuch ſervice ſhould not be + 


| Ceemed ſufficient ; the court will preſcribe the mode of ſerving the rule, which is generally made abſo- 


lute on an affidavit of its ſervice. Sprightly v. Dunch, 2 Burr. 1116. Goodright v. Noright, 1 Bl 


| Rep, 290. Fenn v. Denn, 2 Burr, 1181, Gulliver v. Wagſtaff, 1 Bl. Rep. 317.] 


After the declaration delivered, the plaintiff's attorney (except 
a5 is above excepted by the ſtatute) is obliged to make oath that he 
delivered to J. D. tenant in poſſeſſion of the premiſes in queſtion, 
a true copy of the annexed declaration, with the before-men= 
tioned ſubſcription, which ſubſcription the deponent did then 
B " the ſaid J. D. and acquaint him with the contents 
thereof. | | 
This affidavit is to be poſitive, that J. D. was tenant in poſ- Bamard. * 
ſeſſion, or that the defendant acknowledged himſelf to be ſo, bes K. B. 330. 
cauſe no man ſhould be turned out of poſſeſſion without a poſitive Tant 
| alldavit, on which he may charge the defendant with perjury. 1 — 


"Wk or C. his wife; or the wives of A. and B. who or one of them are tenants : neither ſufficient. 

« . 173, 174. — he affidavit required, where the declaration is ſerved in purſuance of 4 Geo. 2. 
. 15, in ſubſtance, as follows: „ That the declaration was fixed on ſuch a place, being the moſt 

„ orious part of the premiſes in queſtion (there being no perſon in poſſeſſion, on whom the de- 
: Fm could be legally ſerved) : that half a year's rent was then due from the tenant : that no 
5 W _ Ciftreſs was to be found on the premiſes to anſwer the arrears then due: that the late tenant 
: apr uch premiſes by virtue of a leaſe from the leſſor of the plaintiff; and that therein is contained 

| | chuſe of re-entry for non-payment of that rent." Caf, Pr. C. P. 68. 


Upon 


1 T? 


* 410 Ejetment. 
94 (a) Salk. Upon this affidavit the plaintiff moves for judgment againſt tle b. 
* 259. Pl. 14. caſual ejector, which is always granted, unleſs the defendant in Fx 
* due time enters into the common rule of confeſſing leaſe, entr, 0 
* and ouſter, This rule being made by aſſent of parties, an attach. ba 
. ment lies for non- performance of it, as for all other rules 6 ds 
"Þ court that are diſobeyed; and this is all (a) the remedy which the B: 
"Þ parties on both ſides have for their coſts. | 5 
bh If there be ſeveral perſons that claim title, the rule may he 16 
9 drawn generally or particularly: generally, as that J. H. wio n 
1M claims title to the premiſes in queſtion in his poſſeſſion ſhould be of 
16408 admitted defendant for ſuch meſſuages; and this puts a neceſſity | fu 
5 on the plaintiff at the aſſiſes to diſtinguiſh by proof what tene w. 
© ments are in each defendant's poſſeſſion, becauſe by the rule he is m 
1 | | to confeſs leaſe, entry, and ouſter, only for the lands in his poſ- en 
| 3 feſſion; and if the plaintiff cannot diſtinguiſh by proof what te- th 
1 nements are in each defendant's poſſeſſion, he can have no verdict lei 
Wo againſt him, and conſequently no judgment. | on 
9 Or the rule may be drawn ſpecially, that F. H. who claims ru! 
x title to ſuch lands, expreſſing them particularly, ſhould be admit- of 
i ted defendant, and that ſuperſedes the neceſlity of proof, that the ter 
oY lands are in his poſſeſſion; and if the defendant's attorney wil | dr: 
4g not give a note of the particulars of the land for which he waz me 
. admitted defendant, the plaintiff may ſummon him before a judge, 0 
* who will order the rule thus ſpecially to be drawn up, in caſe the ent 
13 | party in poſſeſſion will admit himſelf to be defendant. tor 
* Running- [In the King's Bench, if the premiſes are fituate in London or hin 
8 ton's Eject. Middleſex, and the notice requires the tenant to appear on the pot 
"3% * firit day, or within the firſt four days of the next term, the ge 
"I ] plaintiff thould regularly move for judgment againſt the caſual ouſt 
1 ejector, in the beginning of the term; and then the tenant mull * 
1 appear within four days incluſive after the motion, or the plain of 
* tiff will be entitled to judgment. If, however, the motion be may 
Bo deferred till the latter end of the term, the court will order the _ 
th Y tenant to appear in two or three days, and ſometimes immedi biin 
+. ately, that the plaintiff may proceed to trial at the ſittings after lefſs 
BY term; though if the motion be not made before the laſt four days 10 
5 of the term, the tenant need not appear until two days before the the 
1 eſſoign day of the ſubſequent term. And ſhould the notice in "ny 
* ſuch cafe require the tenant to appear in the next term general, 1 


„ 


| the tenant has the whole of that term to appear in. 

Reg. Tr. In the Common Pleas, if the premiſes are ſituate in Londm or [ 

2 Car. 2. Niddleſex, and the tenant has notice to appear in the beginning dies 

LE of the term, the plaintiff cannot take any thing by his motion per 

for judgment againſt the caſual ejector, for default of appearance, pert 

unleſs ſuch motion be made within one week next after the firl and 

day of every Michaetmas and Eaſter terms, and within four das lefic 

Barnes, 172. next after the firſt of every Hilary and Trinity terms. But it ha proc 

been holden, that this rule does not extend to the caſe of a vacant þ 
poſſeſſion under 4 Geo. 2. c. 28. ; 

In country cauſes, though the declaration be delivered before 

__ the eſſoign day of Zofter or Michaelmas term, yet the tenant, m 


both 
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iſt the boch courts, is allowed till four days after the next iſſuable (that 
ant in is, Hilary or Trinity ) term to appear, and if the cauſe ariſe in 
entry, | Cumberland, or in any ocher county where the aſliſes are holden 
attach- only once a year, the tenant is not compellable to appear till four 
tles of days after the term preceding the aſſiſes. But in the King's x Salk, 257. 
ch the Bench, the plaintiff muſt move for judgment the ſame term | 
in which the tenant has notice to appear; though the practice is 
nay be different in the Common Pleas, for there he may move for judg- 
7. who | ment at any time during the next iſſuable term. By a late rule M. 31 Gee. 
ould be of the court of King's Bench, the clerk of the rules is, for the 1 
eceſſiy future, to keep a book, in which are to be entered all the rules 
t tens which ſhall be delivered out in ejectments, inſtead of that for- 
le he is merly kept, which contained a lift of the ejectments moved. The 
his pol. entry is to ſpecify the number of the entry; the county in which 
phat te- the premiſes lie; the name of the nominal plaintiff; the ft 
verdict leflor of the plaintiff, with the words “ and others,” if more than 
one; and alſo the name of the caſual ejector. And unleſs the 
> claim rule for judgment be drawn up, and taken away from the office 
> admit- of the clerk of the rules within two days after the end of the 
that the term in which the ejectment ſhall be moved, no rule is to be 
ney wil drawn up, or entered, nor any proceeding had in ſuch eject- 
he waz ment.] - 
a judge, If on the trial the defendant will not appear and confeſs leaſe, (a) But the 
caſe the entry, and ouſter, the courſe is to call the defendant and his at- Ro Zu 
torney, if he be within the rule, and then to call the plaintiff u Get 
,ondon ot himſelf and nonſuit him, and then, upon the (a) return of the or cannot 
r on the þ;/tea, (b) judgment will be given againſt the caſual ejector. 8 
Im, the poſtea be returned, on which is indorſed, that the nonſuit was for want of confeſſing leaſe, entry, and 
ve caſual ouſter, 3 for it does not appear that the defendant has not complied with the rule till after the aſſiſes at 
ant muſt which the cauſe was to have been tried, and therefore the judgment cannot be entered till the next term 
| * after ſuch aſſiſes. [And ſuch is the practice of the court of King's Bench. Doc. on the dem. 
he P Alli» of Lord Palmerſton v. Copeland, 2 Term Rep. 779. But in the court of Common Pleas, the plaintiff 
notion be may, in this caſe, enter up judgment againſt the caſual ejector, and take out execution, immediately 
order the ater trial. Throgmorton on the dem. of Fairfax v. Bentley, C. P. Hil. 27 Geo. 3. Jhbid.] (6) Of 
, a which judgment the defendant cannot bring a writ of error, for he was no party thereto; and if he 
iImmedi- dings ſuch writ in the name of the caſual ejector, the caſual ejector being a friend to the plaintiff's 
ings aſter flor, may either releaſe the errors, vr upon a motion for a non pros. the court will order it to be en- 
four days tered. —— But if an infant be tenant in poſſeſſion, and the plaintiff obtain judgment againſt the 
# caſual ejector for want of confeſſion of leaſe, entry, and ouſter, and the infant bring a writ of error in 
before Ul the caſual ejector's name; and the defendant in error ſet up a releaſe from a caſual ejector; upon 
notice i making this out to be the caſe of the infant, on motion on the writ of error, the court will not ſuffer 


ems rally lach a releaſe to be pleaded in bar to ſuch writ of error, becauſe no laches can be imputed to the in- 
8 fant for want of confeſſion of leaſe, entry, and ouſter. See infra n. 


Lond ot If the plaintiff in ejectment, who is but a nominal perſon, 3 Keb. 
beginning dies, yet the action ſhall not abate ;z for if there be any other Rep. 37. 
us motion perſon of the ſame name, the court will intend him to be the 

1 perſon mentioned in the declaration, becauſe he is only nominal, 

1 my and therefore while there is any. perſon of the name living, the 

four a. leſſor of the plaintiff, who is only concerned in the intereſt, may 

But it , proceed in the ſuit. | | | 

of 8 07 Alſo if plaintiff, who is only a truſtee for the leſſor, releaſes Salk. 260. 
red before the action, he may be committed for the contempt “. 3 5 


tant mod ; F * 
* ; i. he W to declare in a fictitious name, ſuch as Job Does &c, for the leſſor of the plaintiff 


b The 


412 Ejeltment. 

Carth. 239, . The rule in the Common Pleas is, that the tenant in poſſeſſion 
ſhall forthwith appear and receive a declaration; and this ſuper. 
ſedes the neceſſity of an original writ, becauſe the tenant is 0 
appear and receive. a declaration, and therefore cannot take any 
advantage for want of an original, unleſs a writ of error; bit 
when a writ of error is brought, they muſt file an original, 
unleſs it be after a verdict, when it is helped by the Rtatute 
18 Ehz. c. 14. | | : Pond 

2 Show. Alſo in the King's Bench, where a perſon may proceed a 

Rep. 249+ well by original as by bill, there is no need of an original nor of 
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ö | Je Os a /atitat, or bill of ejectment; but beſore there be any proceed: 
and Friend. ings, common bail muſt be filed for the caſual peg But in 
5 5 Mod. 333. caſe of a writ of error, the pony muſt file a bill of ejectment, 
. beſides the plea-roll, before the errors are aſſigned. 
3Y Sid. 24. pl. The court hath charged the plaintiff in ejectment after the de 
4. © 4 In claration delivered, and hath (a) enlarged the term where the 
i Comb. 13. cauſe hath been long in agitation, and judgment entered again 
„ 50. itis the plaintiff after he is dead. | pr 
. , that | | 
19 f the court will enlarge the term; but in Carth. 401, 402. 6 Mod. 130. Comb. 110, Salk. 257. fl. l. an 
| 1 9 It is ſaid, that it cannot be done without conſent of parties, although the plaintiff is hung up by an in- ot] 
- HY junction in Chancery, or delayed by a writ of error brought in the Exchequer-chamber, for that thi ad 
p * would be altering records; and it was the party's fault in not delivering a declaration of a term long | 
wr enough to get judgment. [However, in a ſubſequent caſe, the term was enlarged without conſent en! 
9 from fave to ten years. Oates v. Shepherd, 2 Str. 1272. And as the demiſe is now confidered tobe the 
"7 mere matter of form, the courts feel no difficulty in altering it, where the Juſtice of the caſe require the 
ö i 4 it. Doe v. Pilkington, 4 Burr. 2447. Small v. Cole, 2 Burr. 1159. Goodiight v. Strother, 2 N th 
70 Rep. 706, Roe v. Ellis, Id. 940. Vicars v. Haydon, Cowp. "os | 115 
F : 3 | R del 
by 2. Of adding proper Parties. for 


By Holt, No perſon is admitted to defend in ejectment unleſs he be t. if bas 
35 oo, nant, and is or hath been in poſſeſſion, or (5) receives the ren that 
(3) To ®9* becauſe it is an act of champerty for any perſon to interpoſe w Un 
make the cover the poſſeſſion with his title. To make any perſon defend- 
1 ant with another, who was not concerned in the poſſeſſion of a 
in eject. the tenements, was a miſchief at common law, becauſe if the Wh «cli 
ment, is plaintiff recovered againſt one of the defendants, the ſtrange, i che 


of rieit; who was acquitted, had no remedy for his coſts. But that 


4 

* 
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„„ 
$618 
( . L 
WS. q 
bh 
9 4 
> 
3 of 
1 
* 


1 S 


— — 


. 


for other - g R 

wiſe he remedied by 8 & 9g V. 3. c. 11. whereby coſts are given to the tion 
' fag might be perſons © fo acquitted,” unleſs the judge certifies immediate) med 
„ E. nas on the trial, that the plaintiff had a probable cauſe for making * 
bY Heritance, him a defendant. | then 
Wy: by combination between the plaintiff and tenant in poſſeſſion. Salk. 2 57. pl. 10. So the landlath his « 
bY though a peer. Comb. 339. or a member of parliament, muſt be joined, if he applies for it; in U 
1 every perſon, who has any privilege, has it by law, which the courts cannot compel him to Wal 150 
5 1 | Salk. 256. pl. 6. Such, it ſeems, was the right of the landlord at common law: Jet, * por 
AY Kat. 11 Geo. 2. c. 19. F 13. it is enacted, © that the landlord may, by leave of the court, Chan 
TY c -hiraſelf defendant with the tenant in poffeſſion, in cafe he appear; and in cafe fuch tenant ſhall 
44 6 fuſe or neglect to appear, judgment ſhall be figned againſt the caſual ejector. But if the | 1 

% ſhall defire to appear by himſelf, and conſent to enter into the like rule as the tenant, in 21 

& had appeared, ought to have done, the court ſhall permit him“ (as the court often did permit : 

fore the paſſing of this ſtatute, ſee the authorities collected in 3 Burr. 1290.) “ ſo to do, r. Ty 

« ſtay of execution upon ſuch judgment until further orders.” And by the ſame ſtatute, 9 18. anke pow 

« tenant being ſerved with a declaration in ejectment muſt give notice thereof to the | Ve 

te the penalty of three years improved rent.” This penalty, however, does not attach on the ten Whic 


of a mortgagor who omits to give notice of an ejectment brought by the mortgages ip order w eaſt 


Aeſſion 

ſuper- 
t is to 
Ake any 
Ir 3 but 
Tiginal, 
ſtatute 


ceed as 
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in attornment. Buckley v. Buckley, 1 Term Rep. 647. A lord, claiming by eſcheat, or it ſeems, a 


| mortgagee, who is out of poſſeſſion, (though as to the latter it hath been holden otherwiſe formerly, 


ones v. Williams, Barnes, 194+) may be admitted to defend. Fairclaim v. Shamtitle, 3 Burr. 1299. 
jt the immediate heir of the perſon laſt ſeiſed, or remainder-man claiming under the ſame title with 
the original landlord. Heblethwaite v. Roe, 3 Term Rep. 7$3. n. ; or, a deviſee in truſt, Lovelock v. 
Doncafter, 4 Term Rep. 122. ; though they have never been in But if the perſon who 


wiſhes to defend, be neither tenant, nor actual landlord, but have ſome intereſt to ſuſtain, he muſt 
| move the court, on an affidavit of the fact, to be made defendant inſtead of, or with the caſual 


ejector, which may now be done without the conſent of the tenant. Sty. 368. 3 Burr. 1290. And 
ſuch new defendant may give a rule to reply, and non pros. the plaintiff, but cannot have cofls. Ward 
v. Badtitle, 2 Rep. 760, And in no event will it be permitted to a leſſee to defend alone againſt his 
landlord, or thoſe who claim under him on a ſuppoſed defect of title. Driver v. Lawrence, 2 Bl. 
Rep. 1259. ]———But a landlord may refuſe to be made defendant. Salk. 256. pl. 6.-—— Where it 
was moved, that the wife of the leſſor of the plaintiff might be made defendant, the plaintiff's title 
being by a pretended marriage, which was controverted, and the court inclined accordingly; but per- 
ceiving it to be a trick to gain time, and ſo to put off the trial, it was refuſed. Salk. 2 57.—One 
who is only a truſtee need not be joined. Comb. 432. If a material witneſs is alſo made a de- 
fendant, the right way is for him to let judgment go by default; but if he pleads, and by that means 
aimits himfelf renant in poſſeſſion, the court will not afterwards upon motion ſtrike out his names 
Dormer v. Forteſcue, Mich. 9 Geo. 2. | f 


In ejectment, where there are two defendants for the ſame Vent. 255. 
premiſes, and one appears and confeſſes leaſe, entry, and ouſter, Vent. 195. 
and the other does not, the plaintiff cannot proceed againſt the Lic, 
other, but he muſt be nonſuited, becauſe both the defendants not this caſe is 
admitting the demiſe, and the plaintiff not proving an actual 22% fn prog 
entry and demiſe, he cannot maintain his declaration (a). But if neo 
there appeared any covin between ſuch perſon not appearing, arid does appear, 


the leſſor of the plaintiff, the court will ſtop the judgment againſt LEE 


| the —_ ejector, for the part of him who appeared, and oblige 


I againſt the 
him Who did not, to releaſe the coſts, becauſe a declaration was other, in- 


delivered to each of them for their reſpective parts; and there- the ph I 
fore, where one does not pay obedience to the rule, the plaintiff the ht” of 


has judgment againſt the ejector for his part only. ſuch verdiQ, 


| which as to 
that defendant entitles the plaintiff to judgment againſt the caſual ejector. Claxmore v. Searl, 1 Ld, 


Raym. 729. Thruſtout v. Foot, Barnes, 149. Ellis v. Knowles, Id. 174. 

And where there are ſeveral defendants, to whom the plaintiff 2 Keb. 366 
delivers declarations, that are ſeverally concerned in intereſt, and | 
the plaintiff moves to join them all in one declaration, yet the 
court will not do it; but the plaintiff muſt deliver ſeveral declara- 
tions to each of them; becauſe each defendant muſt have a re- 
medy for his coſts, which he could not have if they were joined 
in a declaration, and the plaintiff prevailed only againſt one f 
them, And by this means the plaintiff might have a tenant of 

is own, defendant with others, in order to ſave the coſts. _ 

But where ſeveral ejectments are brought for the /ame premiſes, Grimftons 

won the ſame demiſe, the court on motion, or a judge at his 5 nn 


chambers, will order them to be conſolidated.] nen £76; 


3. Of che Coſts. 


The parties by entering into the common rule are under the Sek. 261. 
power of the court, by virtue whereof the court awards coſts, Pl 14. 


which being taxed by che maſter, if demanded of the party, "mo Lie be give 
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411 Ejetment, 2 | 
forthe de- he refuſes to pay them, the court on affidavit thereof will gray 


fendant, or an attachment. 

the plaintiff | | 

be nonſuited for any other cauſe than the want of confeſſion of leaſe, &c. the defendant muſt tax ki 
coſts on the poſteay as in other actions; and ſue out a capias ad ſatis faciendum for the ſame againk the 
plaintiff, which he muit ſhew, under ſeal, to the plaintiff's leſſor, and at the ſame time ſerve lin 
with a copy of the conſent- rule; and if the leſſor, being required, refuſe to pay the cots, che coun, 
on motion, will grant an attachment againſt him. Tilly v. Baily, M. 6 G. 2.—If the leſſor of the 
plaintiff die before the commiſſton - day of the aſſiſes, and the plaintiff be afterwards nonſuited, becaus 
the defendant did not confeſs leaſe, &c. the executor of the leffor of the plaintiff is not entitled © 
coſts. Thruſtout v. Badwe.l, 2 Wilſ. 7. But if he die after the trial of the cauſe, the executor ſul 
have the cofts, which had been taxed on the conſent-rule, Goodright v. Holton, Barnes, 1 19.—lf the 
tenant appear, confeſs leaſe, &c. and a verdict be given againſt him on the trial, the judgment tben- 
upon is entered againſt the tenant, on which the plaintiff may take out execution, as in ordinary eie; 
for this is not a caſe provided for by the rule. Runningt. 415. ] 


2 Lev. 66. And although the plaintiff in ejectment be but a nominal yer 
6 Mod. 309. ſon, yet if he be not to be found, or if he be not able to pay the 


— colts, the attorney or ſolicitor is liable; or may be comwitted until 
Str. 402. he pay the coſts, or produce a plaintiff that is able to pay them. 
So, if a ſtranger carries on a ſuit in another's name, who ha 
| a title, and yet is ſo poor that he cannot pay coſts z in caſe he 
fails, upon affidavit of this matter, the court will order ſuch per- 
| fon, who carries on the ſuit, to pay coſts to the defendant. 
Stta. 694. If an infant delivers a declaration to the defendant, ſome friend 


2 Str. 932. | 


or guardian muſt be ſet up as plaintiff to anſwer the defendant! 


11 coſts; but if ſuch perſon dies inſolvent, ſo that the defendant ha 
2 Kel. 55. no remedy, by this rule the infant himſelf muſt anſwer the coſts, 
1 mo. becauſe the rule was entered into for the infant's benefit; and 
3 . even infants muſt not diſburb the poſſeſſion of others by unlawful 
1Wilf. 130. entries, without being puniſhed with coſts. 

Previouſly, | 


pelled to give the defendant a fimilar ſecurity. 


however, to any motion in court, inquiry ſhould be made, whether there be a real and ſubſtantia 
plaintiff or not? for on inquiry, the guardian may undertake to pay the coſts, in which caſe the court 
would probably decline to interpoſe. Cowp. 123.—lt hath likewiſe been holden, that upon the death 
of the plaintiff 's leſſor, proceedings may be ſtayed, till the plaintiff ſhall have given the defendant fe- 
curity for his coſts. Eaſt v. Nonelly, Barnes, 147. Thruſtout v. Grey, 2 Str. 1046. So, where 
ejectment was brought on the demiſe of a perſon reſiding at Antigua, Cuſack v. Jones, H. 33 C.. 
B. R.; and in another cafe, where the leſſor of the plaintiff reſided in Ireland, the plaintiff was com- 
Denn v. Fulford, 2 Burr. 1177. In the latter cal 
the ejectment was brought under the direction of the court of Chancery, where the bill was retane 
till after trial of the ejectment, and fecurity had been there given to the amount of 40 J. But except 
ing ſuch inſtances, and that of a former ejectment, the court will not compel the leſſor of the plan- 
tiff to give ſecurity for the colts. Doe v. Alſton, x Term Rep. qg1.] 


i Keb. Rep, 


: If there be baron and feme leſſors in ejectment, and one dis 
27. pl. 1. 


after entering into the rule, the ſurviving perſon is liable to pi 
coſts. | | 
If ejectment be brought to be tried at bar to bring a matter 
queſtion, as the validity of a will, and a parcel of land be inſerted 
in the declaration, which is not concerned in the queſtion, but t0 
which the plaintiff hath undoubted right, and the defendant co 
feſs leaſe, entry, and ouſter of the whole, not obſerving 
part, the plaintiff ſhall not on this account be excuſed from the 
colts; but the court will give the defendant leave to retract h 


(% Mich. confeſſion as to this parcel. The like was done in (a) 3 cale 
B 3 where a parcel of copyhold land was inferted in the declaration, 


tween Odd)e Which was not touched by the will, no ſurrender being made 8 


and Preſton. the uſe of the will. 


fendanti 
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unlawful 
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(C) In what Caſe the Ancient Form is Mill to be 
adhered to. 


HERE the houſes or things for which the ejectment is 
prought are (a) empty, in ſuch caſe no declaration can be 
delivered, nor affidavit made thereof, by reaſon of which the court 
cannot proceed to give judgment againſt the caſual ejector; and 
therefore it is neceſſary to proceed the old way, by ſealing a leaſe 
on the land, and giving rules to plead, and when theſe rules for 
pleading are out, aſhdavit muſt be made of the whole matter; 
upon which the court grants judgment. But (5) there can be no 
judgment againſt the caſual ejector without moving the court for 
that purpoſe, though the rules for pleading are out, becauſe the 
court will not grant any judgment againſt the caſual ejector, who 
is only nominal, without ſuch proper affidavit, leſt otherwiſe a 
third perſon ſhould be tricked out of his poſſeſſion, 
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(a) But by 
4 Geo. 2. 

c. 28. in all 
caſes be- 
tween land. 
lord and te- 
nant, in caſe 
there be no 
perſon reſid- 
ing in the 
houſe, or in 
caſe the de- 
claration 
cannot le- 
gally be 
ſerved, it is 
fufticient co 
affi x it to the 


door of the houfe or on ſome notorious place on the lands, in caſe the ejectment be for lands. { But 
a very little matter is ſufficient to retain the poſſeſſion ; and there ore where the tenant had left ſome 
beer in the cellar, and the landlord proceeded as on a vacant poſſeſſion, the judgment was ſet aſide. 


Savage v. Dent, 2 Str. 1064.] (6) Salk. 255. pl. 3. N 


- 


So, if the tenant in poſſeſſion kept his door ſhut, it was thought 


| the beſt way to ſeal a leaſe on the land, and proceed in the old 


way: but in this caſe it ſeems, that if the practice and fraud of 
the tenant be made appear to the court by affidavit, the court wilt 
grant judgment againſt the caſual ejector ,,. 

It has been held, that where a corporation is leſſee of the plain- 
tif, they muſt give a letter of attorney to ſome perſon to enter and 
ſeal a leaſe upon the land, for a corporation cannot make an at- 
torney or bailiff but by deed, nor can they appear but by making 
a proper perſon their attorney by deed. They cannot therefore 
enter and demiſe upon the land in pexſon as natural perſons can 
nor can they ſubſtitute an attorney to enter into a rule for their 


| colts; nor will an attachment go againſt them for diſobedience to 


that rule, and, by conſequence, they are put to make an (5) actual 
leaſe upon the land, which leaſe muſt try their title, and then the 


torney may proceed in the common method, which is not altered 
dy the ſaid ſtatute. 


LOR the ſeal of the corporation; on a writ of error, it was held well enough; a 


(5) But in 
Carth. 
Pn 
Balls, in 
ejectment, 
where the * 
plaintiff de- 
clared upon 
a demiſe 
made to him 
by the alder- 
men and 
burgeſſes — 
without ſet- 
ting forth 
that it was 
by deed, 


nd that this 


— — — 
* he * * I ” 

— ———CH__@w—_—_——{C— Q SET 

as a P . \ 


ing a fititious action to try the title, the demiſe need not now be ſet cut to have been by deed.” 


Id. Raym. 136. [And the law is the ſame before verdict; for in Farley on the demiſe of the Mayor, 
&. of Canterbury v. Wood, Kent Summ. Aſſ. 1794., where the declaration ſtated the leaſe to have 
been made to the plaintiff under the common ſeal of the corporation; it was objected that the leaſe 
Weht to be proved; but Lord Kenyon ſaid, that by the common rule and appearance the leaſe was ad- 
mitted as ſtated. Runningt. 150. If a corporation be aggregate of many, they may ſet forth the 
demiſe in the declaration without mentioning the chriſtian names of thoſe who conſtitute the corpora- 
uon; but if the corporation be ſole, the name of baptiſm muſt be inſerted ; becauſe in the former caſe, 
the rame wholly confiſts in its character; in the latter, in the individual perſon ; therefore, there can - 
dot be a ſufficient ſpecification of that perſon without mentioning his name. Dy. 86.1 


Another inſtance, where the old method is {till to be obſerved, 
n, where the ſeveral intereſts of the leſſors of the plaintiff are not 
19 " known: 
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[ie But 
there ſeems 
to be no ne- 


ceſſity for ſo 


Ejeltment, 


known: and there it is a good way to ſeal a leafe upon the pre. 
mites, leſt they ſhould fail in ſetting out in their declarations the 
ſeveral intereſts which each man paſſes (a). | 


doing, even in this caſe; inaſmuch as by the common rule, according to the modern practice, the kat: 
would, of courſe, be admitted: and though there be ſeveral defendants, yet each appears and deſenit 


2 Keb. 119. 
® Sed. qu. 
as to a pro- 
cedendo, if 
the inferior 
court has not 
an excluſive 
Juriſdiction? 


V2 Keb. 69. 


only for ſuch part of the premiſes as is in his poſſeſſion. Runningt. 151.] 


So, where the proceedings are in an inferior court, there, 

muſt proceed by actually ſealing a leaſe, becauſe they cannot make 
rules to confeſs leaſe, &*c. in as much as ſuch courts have not an 
authority to impriſon for diſobedience to their rules. And the res. 
fon is, the inferior courts having but a limited authority cannot 
make any new rules to bind perſons that do not come in by pro. 
per proceſs of ſuch court; but the courts above, having an unl. 
mited authority in every thing within their juriſdiction, ſhall bind 
ay perſon that conſents to their rules: and therefore in ſuch 
inferior courts, the leaſe is ſealed on the land, and the defendant 


tries the title in the name of the caſual ejector, to ſave expence. 


If an ejectment be brought in an inferior court, and a hah 
corpus be brought to remove it, and the plaintiff in ejectment de- 
clare againſt the caſual ejector, there may be a rule to confeſs 
leaſe, Sc. as if he had originally declared in the court above, and 


the court will not grant a procedendo. 


If a habeas corpus be brought to remove a cauſe in ejectment out 
of an inferior court, and the lands lie within their juriſdiction, and 
the leflor of the plaintiff ſeal a leaſe on the premiſes, the courts 
above will grant a procedends, becauſe the title of the land is: 
local matter, properly within the juriſdiction of the court beloy, 
where, if they proceed regularly, they ſhall not be prohibited; 
but if the leſſor has not ſealed a leaſe on the premiſes, they wil 
not“. 

But if the lands lie partly within the Cinque Ports and parti 
without, the defendant cannot plead above the juriſdiction of the 
Cinque Ports; for though the land be local matter, yet the demil 


is tranſitory and triable any where; therefore, though the plaintif 


Moor, $6. 
Keb. 785» 


may lay his action for that which lies within an inferior juriſdic 
tion in the court below, if he takes proper meaſures for that pur- 
poſe ; yet if he will lay it above, ſince the demiſe is tranſitory, the 
defendant cannot ſtop his proceeding, becauſe the courts above fit 
ſuch tranſitory matters have a proper juriſdiction. 

If the defendant in an inferior court enter into a rule to conſel 
leaſe, &c. and the cauſe be removed by habeas corpus, and the 
judge of the inferior court grant an attachment againſt the de. 
fendant for diſobedience to the rule, the ſuperior court will grant 
an attachment againſt ſuch judge for compelling obedience to 
their rules, and thereby obſtructing the buſineſs of the ſuper 
courts, ſince the defendant is not bound by the rule he entered 
into in the inferior court, ſuch rule being only the practice of 
ſuperior courts. | | 
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* pre⸗ | NN | 
ons the (D) Of the Declaration in Ejectment: And herein, 
den 1. Of what Things an Ejectment will lie. 


N ejectment does not lie for a rent or common appendant, or Cro. Car. 


other things that lie merely in grant, becauſe theſe, being (a) _ by 4g 


e, they 


ot make incorporeal things, are in their nature inviſible, gue nequo tangi nec ſa) Co. Lit. 
not an videri poſſunt ; and therefore not capable of being delivered in 9. a. 
the rea. execution (6), 12 for 
cannot appenzant or appurtenant ejectment will lie, becauſe the ſheriff may give poſſeſſion of ſuch common, 
by pro- by giving poſſeſſion of the land to which it belongs. Newman v. Holdmyfaſt, Str. 54. Andr. 107. 
an unli- So, it will lie for ſo many acres of land with common of paſture, cum pertinentiiss Baker v. Roe, Ca. 
all bind temp. Haidw, 127+] 
all bi 
in ſuch So, an ejectment does not lie de quodam rivulo, Sc. aquæ curſu, Velv. 143. 
efendant called /ocar in L., for rivulus frve aquæ curſus lies not in demand; ——_— 
xpence. for non moratur, but is always flowing; nor (e) can execution by adjudged. 
a Haben e barre facios ſciſinam be made thereof, and therefore the action Bret. 
nent de- ought to be of ſo many acres of land agua coopert : but if the — 
> confeſs land under the river does not belong to the plaintiff, but the river S. C. cited, 
ove, and only, then upon a diſturbance the remedy is by action upon the S wide 
ſe ] ; Godb. 157. 
caſe only. ; . 
| which ſeems 
ment out contrary. (e) For this reafon an ejectment does not lie de piſcariã in ſuch a river more than of a com- 
tion, and mon apprendre or rent: adjudged upon a writ of error upon a judgment out of Ireland, and the judg» 
he courts 1 tor this reaſon reverſed. Cro. Car. 492. 8 Mod. 277. But Jones ſaid, perhaps an aſſiſe would 
l die tor it, becauſe it is proficrrum in certs loco capiend. & wide Cro Jac. 146. [And in the caſe of the 
land 184 King v. Old Alresford, 1 Term Rep. 354. Aſhhurſt, J. is reported to have ſaid, „ there is no doubt 
rt below, 60 but that a fiſhery is a tenement. Treſpaſs will lie for an injury to it, and it may be recovered in 
ohibited; « getment.”] An ejectment lies Fro ſtagns, becauſe in law the word Pagnum cmprehends both land 
f and water. Yelv. 143. Co. Lit. 5. Regiſt. 227. So, de gurgite is good for the lame reaſon. 
they wil Co. Lit. 3. . 
nd partly So, an ejectment does not lie de pannagio, becauſe this is only Lev. 212. 
on of ts the maſts that fall from the trees which the {wine feed on, and not 8 = 
*4 # . ; 40 
a part of the foil itſelf, as the herbage is. judged. Sid. 416. S. C. adjucged. 
e plaintif e ut an ejectment lies of a boilary of ſalt; that is, where a man Cro. Jac. 
r juriſdic hath no inheritance in the ſoil in which there is a well of ſalt- I _ to 
K * ve ; 
that put- water, but only a leaſe or grant of ſo many buckets of the water aden 
fitory, the as will ariſe, (which are called the boilaries), and theſe are with- Sid. 161. 
above fot beld from him, he may bring his ejectment for ſo many boilaries, 1 
as his grant was. | pela 
; to confel So, an ejectment lies for a coal-mine, becauſe it is not to be Cro. Jac. 
5, and tht conſidered as a bare profit apprender ; but a coal-mine compre- 130. 2 
nſt the de hends the ground or ſoil itſelf, which may be delivered on the Kinds, 4 
will grant execution; and though a man may have a right to the mine with- judged. 
edience 00 out any title to the ſoil, yet the mine itſelf being fixed in a certain mis = 
he ſupen Wh Pace, the ſheriff has a thing certain before him, to deliver in Key. 445. 
he entered Wi <x<cution, | | S. C. cited. 
ice of Hard. 57. 


S. C. cited to be adjudged, Carch. 277. 4 Mod. 143. Comb, 201, Show. Rep. 364. Salk. 255. 


. 2. 1 Burr, 627. 
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Cro. Cat. An ejectment lies pro primd tonſurd, that is, if a man hath the 
mT grant of the firſt graſs that grows on the land every year, he may 
recover it in ejectment of him that with-holds it from him; for 
the firſt graſs, or prim4 tonſurd, is the beſt profit and grant of the 
property ; and therefore he that hath it ſhall be eſteemed the pro- 
prietor of the land itſelf till the contrary be proved; for the after. 
graſs or feeding is in the nature of commonage. As therefore he, 
that hath the firſt graſs or 2% ura, has the moſt ſignal profit of 
the land, and may keep it longer or ſhorter on the land, according 
to the ſeaſonableneſs of the year, it is but reaſonable to give him 
this remedy againſt the perſon that ouſts him of it, eſpecially, 
when it is a fixed determinate thing, which the ſheriff may put 
him in poſſeſſion of; which diſtinguiſhes it from a right of com- 
mon or other profit epprender: for the commoner cannot aſſign 
any one acre which he hath a right to ſeparate from the reſt of the 
commoners z whereas the grantee of the firſt grafs has in reality 
a right to the land itſelf till the crop be taken off; for no man 
can enter on the land till that be off, without being a treſpaſſer. 
Hard. 303. S0, an ejectment lies pro herbagio, becaufe the herbage is the 


4 moſt ſignal profit of the foil, and the grantee hath at all times a 
right to enter and take it. 

Dal. 9 f. So, an ejectment lies (a) pro paſturd ceimum ovium, that is for 

99 P * ſo much land as will feed one hundred ſheep. 


is Cited to have been adjudged, that eject ment lay not de Paſturã; [| but ſee Rex v. Piddlerenthide, 3 Term 
Rep. 772. Rex v. Tolpuddle, 4 Term Rep. 67x. Bunt v. Moore, 3 Term Rep. 329. ] 


Cro, Car. Although tithes are eſtcemed part of the incorporeal inheritance, 
301. Jen. and by the common law were only of eccleſiaſtical conufance; yet 


* being in the hands of lay proprietors they are now conſidered as 


3 Wil. 30. a temporal eſtate: for by the 32 H. 8. c. 7. it is provided, that 
C) This every (6) lay perſon having any eſtate of inheritance, freehold, 


* de right, term, or intereft in tithes, and being thereof diſſeiſed, ouſted, 


to lay-im- wronged, or otherwite kept from the ſame, ſhall have his remedy 
Propriators, in the courts of law for them in like manner as for lands; and 
and there- 8 o * Y . {, * 

fore the act hence it is that an ejectment lies for tithes. 

of parliament leaves ſpiritual per ſons to purſue their od remedy in the ſpiritual court. Co. Lit. 159. 
Dyer, 116. pl. 71. T het an ejcctment hes only tor tithes in kind, but does not lie where the tithivg 
conſiſts in modo decimandi ; but tor this, and of the manner of ſuing for and recovering üthes, vid! 


Head of Tithes. 


Latch. 62. An ejectment lies pro reorid, becauſe a rectory conſiſts of 3 
church, glebe-lands and tithes, 
11 Co. 25. It was formerly held, that an ejectment did not lie pro capelid, 


Style, 10. becauſe it was res /acra, which was not demiſable; but now lince 
Doct. Pl'it. 


191. it is become a lay inheritance, it is recoverable in ejectment, 25 
Salk. 256. other lay eſtates; but it muſt be demanded by the name ot 3 
pl. 7+ lu: it i = 

„ meſſuage, or it is not formal 


ment for a chapel and lands in Hampſtead, the court refuſed to make the chaplain a defendant, qcad |] 


His right of entry iato the chapel to perform divine ſervice, Martin v. Davis, 2 Str. 914. 2 Bernal. 
K. B. 27.— ln the caſe of the King v. Bifbep of London, it was ſaid (in argumes:), that an eject · 
ment would lie for a prebendal ſtall, after collation or admittance; for then it becomes a 

1 Will. 144} | 
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2. What ſhall be a ſufficient Deſcription of thoſe Things for 
which an Ejectment will lie. 


In this action the law requires, that the thing demanded be fo 
particularly ſpecified, that the ſheriff may certainly know what to 
ive the poſſeſſion of, if the plaintiff ſhould. recover (a); for the 
judgment 1s in order to execution, and the: judgment would be 
vain, if execution could not be had of the thing ipecifically de- 
manded. But the judges did not confine themſelves to thoſe 
rules which govern the præcipe, but allowed ſome things to be re- 
covered in this action, which could not be demanded in a precipe; 
becauſe ſince the eſtabliſhment of that real action (6), many things 
have been added and improved by art, and acquired new appella- 
tions that are perfectly underitood now by the law, which are not 
found in the ancient law-books; and as men begun to contract 
by new names which were not known in the old law, fo it 
was reaſonable to ſuffer the remedy to follow the nature of ſuch 
contracts. 
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L(a) At this 


day, how- 
ever, the 
practice is 
otherwiſe. 
The ſheriff, 
nodo, deli 
vers poſſeſ- 
ſion accord - 
ing to the 
direction of 
the plaintiff, 
who therein 
acts at his 
peril. The 
plaintiff 
himſelt 
muſt n:7v 
esu the 
ſheriff that 


which under the writ he is to deliver poſſeſſion of; and is to take poſſeſſion, at his peril, only of what he 
hs title to; for if he takes more than he has recovered, and proved title to, the court ui, in a ſum- 


mary way, ſet it right. 1 Burr. 629. 
arrverd?, that an ejectment will lie of a hop-yard. 
n Norfolk for land covered with alders. Barnes 'v. Peterſon, 2 Str. 1063. 
vincial term in Suffolk, importing land and common for one beaſt. 
Andr. 106. S. C. 


dletcalf v. Roe, Ca. temp. Hardw, 106, 1 Term Rep. 137. ] 


Dut the judges did not extend this action as far as they went in 
an (c) af/;/e, becauſe the recognitors having the view of the thin 
demanded in the aſſiſe, muſt have more certain knowledge of the 
thing demanded than could be given in ejectment. 


5 Burr. 2C73.] (6) Hence it is ſaid in Palm. 337. by Noy, 
[So, it will lie for alder car; a well-known in 
So, for a beaſt-gate, a pro- 
Bennington v. Goodtitle, id. 1083. 
So, for a catt/e-gate, a Yorkſhire term, ſaid to be ſynonymous with beaſt-gate, 


Dyer, $4, 
pl. 85. 

c) And 
therefore it 
hath been 
held, that 


an djectment will not lie de crefto, though an affiſe will. Style, 30. [But in Sty. 194. Roll, C. J. 
ld, that an ejectment would he in this caſe: and according to pofitive law (4 & 5 Ann. c. 16. & 3: 
3 Geo, 2. c. 25. 114+) and modern practice a view may (on motion in the uſual manner) be had of the 


(eas in gue in ejetment, as well as in the ancient aſſiſe, or any other action.] 


But if an eject- 


ment be brought for a cet and an acre of meadow, and the plaintiff have a verdict, he may have a ſpe- 


ciel judgment for his acre of meadow, releaſing the damages for the reſt, Lev. 58. 
ment will lie de uno crete vecat. B. Lev. 58. per Twiſden. : 


An ejectment hes of an orchard, becauſe it is a word of a cer- 
tan ſigniſication, though in a præcipe it muſt be demanded by the 
name of a garden; and it being well enough underſtood, the 
ſheriff may with certainty deliver it upon an execution. 


ad)udged, becauſe but a perſonal action, wherein damages are the principal. Roll. Rep. 55. 


Alſo, an ejec- 


Noy, 37. 
Wright and 
Wheatley, 
adjudged. 
Cro. Eliz. 
$54. ©. 
S. C. Cro. 


Jac. 654. Palm. 337. S. P. adjudged. Hard. 5 5. S. P. by Baldwin, ar guendo. Lev. 58. S. P. per Twiſden. 


So, an ejectment lies of (d) a ſtable, becauſe it is a word of a 


determinate ſignification, and may be delivered by the writ of 
execution, IX 


upon view of ſeveral precedents of recoveries de ſtabulo. | (d) So, an ejectment lies of a co 


Eliz, $18, Cro, Car, 555» Hardr. 57. 


An ejectment of an houſe is good, though in a precipe it ought 
to de demanded by the name of a meſſuage; becauſe the ejectment 
Ee 2 is 


Lev. 58. 
Lady Da- 
cres's ca'?, 
adjudzed 
tage. Crv- 


Cro. Jae. 
654. 
Royſton 2 
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420 Ejetment. 


Eccleſton, is an action of treſpaſs in its nature; and as a treſpaſs, wherefore he 


adjudged, broke into the houſe has been allowed; ſo it has been allowed to 
Palm. 337. 


S. C. ad. be good in ejectment: and the import and certain ſignification of 
Judged, the word domus or houſe is well enough underſtood in the law; 


& vide . . : . : 
5. for in waſte the thing itſelf is recovered, beſides damages, and yet 


Hard. 76. the action of waſte is given de domibus. 


g Leon.210. So, an ejectment of a chamber in the ſecond ſtory of ſuch a 


=; = 4 houſe was held good, there being certainty enough to direct the 
S. p. ſheriff in the execution. 

[ So, an ejectment for part of an houſe in A. hath been adjudged to be well enough, Sullivaine v. Sea- 
grave, 2 Str. 795. Rawſon v. Maynard, Cro. Eliz. 286. ] 


Noy, 109. But an ejectment de coquind, Anglic? a kitchen, is naught ; for 
=—_ and though the word is well enough underſtood, yet becauſe any 
erk, ad- * 5 . . . 
judged. chamber in the houſe is applicable to that uſe, the ſheriff hath 
not certainty enough to direct him in the execution, in regard 
the kitchen may be changed between the judgment and exe- 
cution. 


Godb. 53. An ejectment lies not of (a) a cloſe, becauſe it is of an uncer- 


11 Co, 85. tain extent; nor will it mend the declaration, though the cloſe 
Roll.Rep 55 


Bridg. 56. be called by a particular name, becauſe that alſo leaves the extent 
adjudged, of it uncertain, ſo that the ſheriff cannot tell what quantity of 


„ eee land to deliver in execution; and though the number of acres 


extent, and contained in the cloſe ſhould be mentioned in the declaration, and 
that the be ſet forth to belong to a meſſuage for which the ejectment was 


be 00 alſo brought; yet even that hath been (5) held too general, be- 


not help it; cauſe the nature and quality of the land is thereby left uncertain, 
4. moe ſo that the ſheriff is {till at a loſs what to deliver the poſſeſſion of, 
. 1 oy . 

% Do as whether meadow, paſture, Tc. 

5 . 3 . 
Cre. Jae. 654. which ſeems contrary. (a) An cjeQment of apiece of land called P., without ſhewing th 
contents, Palmer's caſe, Owen, 18 : the court was divided, but after adjudged that it was well enough, 
becauſe it was but an action of tieſpaſs, and damages were the principal, though it would be otherwiſe in 
a præcipe; but upon a writ of error in tic Exchequer-chamber, this judgment was reverſed. Hetl. 176, 
Moor, 422. pl. 587. (6) So, adjudged in Savil's caſe, 11 Co. $5. and the S. P. held and admitted to 
be law, in Style, 164. Lev. 212. Bridg. 56. Hard, 133. Palm. 102. 3 Lev. 97. Saik. 254+ fl. 1. 
where Savil's caſe is affirmed to be law by Holt, Ch. Tut, | 


Cro. Jac. But an ejectment for a cloſe called D., containing three acres 
| of land, is good, becauſe the quality of the land is mentioned, the 
4 Mod. 98. Word terra ſignifying in law arable land. 

| Cowp. 349.] | 

Cro. Car, An ejectment does not lie for a mefſuage and forty acres 0 


1 land, meadow and paſture thereto belonging, (c) without di. 
1 - * c \ 
Nicholi, tinguiſhing how much of one ſort, and how much of the other. 


adjudged, Cro. Car 471. S. P. adjudged, Hard. 59. S. C. cited. (c) So, where an ejedtment i 
brought for five cloſes called Furlong, containing ten acres of arable and paſture z it was held naught, be 
cauſe not jpecified how many acres of each there were, ſo that the ſheriff had no rule to govern himicd 
by in the execution. Knight and Syms, adjudged, Salk. 254. pl. 1» Holt, 263. pl. 2. Sbow. 33% 
Ca th. 204. 4 Mod. 97. Comb. 198. S. C. — But an ejectment of twenty acres jamnorum S beo. 
is well enough, becauſe intended of lands of the ſame nature, viz. heath, on which gorſe and furze gion 
Cro. Car. 179. Mod. 90. [So, in modern times, it hath been holden, that it will lie for fifty a6 
of furze and heath, and fifty acres of moor and marſh. Connor v. Weſt, 5 Burr, 2672+] - 


Cro, Ele. An ejectment de uno meſſuagio five tenemento is naught for the 
_ 286, Wood (4) uncertainty of the word tenement ; for being of a more extenſit 
Aad Pain, N ; : 


; | ſignificatioa 
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what is demanded by the ejectment. 


; Tort of land. 


Ejettment. „ 11 


ſignification than the word meſſuage ; conſequently, it is uncertain adjndged. 
| | 3 Leon. 228. 
S. C. 
Poph, 197, 203. Noy, 86. Cro. Jac. 125. Style, 364. S. P. Sid. 295. S. P. adjudged. [ Barnes, 
173. 2 Str. $34. 7 Will. 23.] (4) For this vide Cro. Eliz. 116. March, 6. 2 Roll. Abr. 80. 
[ atter verdict an ejectment for a meſſuage and tenement hath been holden good. Doe v. Denton, 1 Term 


Rep. 11. 


But an ejectment for a meſſuage or tenement called the Black Sid. 295, 
$2 is good, becaule the addition reduceth it to a certainty of 3 Mod. 238. 
| 4 Mod. 136. 
2 dwelling-houſe. | a 


So, an ejectment for a meſTaage or burgage in H. is good, be- Harl. 173. 


cauſe both ſignify the ſame thing in a borough. & wide 


| Popn. 203. 
An ejectment does not lie de repgſitorio, becauſe it ſignifies a Cro. os 
rider or cupboard, as well as a warehouſe, and therefore uncertain 555: 2 
what is demanded z but if it had been with an Anglicè, a ware- 2 
houſe; this had confined it to that particular thing. 
An ejectment for one hundred acres of waſte, or pro centum Hard. 57. 
acris (a) montis, was held naught for the uncertainty, becauſe both Hancock 


: and Price 
walte and mountain comprehend ſeveral ſorts of lands; but for 1 


one hundred acres of (6) bog is good in Ireland, becauſe the word becauſe it 
bog there hath but one fignification, and comprehends but one 74 contain 
£ | and of apy 
FORE. quality, 

(a) Palm. ico. Stafford and Macdonnough, adjudged upon a wiit of error out of Ireland, and the firſt 
J.cgment reverſed accordingly. Roll. Rey 165. S. C. But both are denied to be law in 9 Vin. 
Abr. 336 pl. 19. and Stra. 71. (6) Cro. Car. 512, Muicarry and Eyres, adjudged, Palm. 100. 
d. P. oak. 254. pl. I. Show. 338. S. C. cited, and admitted to be law. | So, it will lie for moun- 
te in Ireland, becaule there, the word ““ mountain” is rather deſcriptive of the quality, than of the 
firuation of the land, Lord Kildare v. Fiſher, 1 Str. 71. So, for a quarter” of land in Ireland; for 
1: may be a term as well known there as mountain is; and that the courts will intend. 1 Burr. 623. 
b27. 623, 630. Cowp. 348. So, „20 wiliis et terris” in Ireland. 2 Keb. 745. 1 Burr. 627. 
In the caſe ot Cottingham v. King, 1 Burr. 623. the following deſcription was holden to be ſufficient 
07 cor error, after judgment in the Common Pleas, affirmed by the King's Bench in Ireland; viz. 
$020 meiiuages, 5000 Cottages, 10,000 acres of land, &c. in all thoſe the lordſhips, manors, and late 
4iyived abbey or monaltery of Boyle and Inſemacranaw, and quarter of land of i allagh, with the 
* town and tenement of Boyle, and fairs and markets thereunto belonging, in the county of Roſcome 
* mon : and al} thoſe the lands and hereditame:.s called Grangemore, and-part of Sumternat, &c. a 
© large deer park, &c. and the parſonage of Longford, &c. in the county of Roſcommon ; and a fmall 
* park or field in the pofſeſſion of, &c. This cate was after verdict; and after verdict, an ejectment 
may be preiumed to have been brought for ſuch things on!y of wnich it will lie, 1 Str, 54. 


6 


The plaintiff in ejectment declared upon the leaſe of a houſe, Yelv. 166. 
ten acres of land and twenty acres of meadow, by the name of 4 ed. 143. 
2 houſe and ten acres of meadow, be the ſame more or leſs, and ee 
hach a verdict, but the judgment was arreſted; for the declaration 
was ſo repugnant and uncertain, that even the verdict could not 
help it, in regard the land mentioned in the declaration is of a 
different nature from that mentioned in the pernomen ; beſides the 
number of acres is ſo different, that the words more or Jeſs can- 
not reduce it to any certainty, for it were unreaſonable to ex- 
tend them to twenty acres more than was mentioned in the per- 
emen. 

An ejectment for a manor ſeems ill, without deſcribing the Hetl. 246. 
quautity and ſpecies of the land contained therein. Lit. Rep. 
Latch. 61. 


4 301. 
* : See Runningt. 129. An ejectment lies for a garden, by the name of three roods of land, 
it may be 


lom=times uſed as a garden, and at other times ploughed. Godb. 6. adjudged, though it 


$2: [218 it might more properly have been demanded by the name of a garden, An ejectment pro qua- 
tuer 
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422 | Cjettment. 


fuor molendinis is good, without ſaying wind-mills or water-mills, becauſe both are comprehended under 
that name in the regi/icr. Mod. Rep. 10. pl. 55.—An ejectment de decem acris piſarum was held good; 
for the court held ten acres of peas, and ten acres ſowed with peas to be all one, and therefore certain 
enough. 1 Brownl. 150. | 
2 Roll, An ejectment was brought for ten acres of (a) wood, and ten 
„ ee 4 acres of underwood ; it was inſiſted (in error) that this was a 
Wakely, bis petitum; but the objection was diſallowed, becauſe plainly they 
[ In the caſe are of different natures; and thoſe who argued for the error 
of Savile v. ſeemed by their argument to have admitted it themſelves, becauſe 
Borlace, , . g 

Dom. Proc, they inſiſted that no ejectment lay of underwood, which ſhews 
1735, it was it muſt be of a different nature from the wood: but that objec- 
— tion was alſo diſallowed, becauſe the nature of underwood is ſo 
was no ob- well underſtood in the law, ſo that the ſheriff will have certainty 


jection in enough to direct him in the execution, | 
ejetment. 


1 Burr. 626. 630. See too Hatebotle v. Placock, Cro. Jac. 21.]J (a) Where the declaration among 
other things was of fo many acres ligni inftead of bci, it was moved to amend it before the trial 
came on at bar; but it was denied, 2nd the juiy directed to find ſeparate damages as to that particular, 
Carth. 402, cited to have been fo ruled in the caie of Thompſon and Leech. 


Coodtitle [An ejeQtment will lie for part of a highway; for though the 
x: «agg a publick have a right to paſs over it, yet the frechold and all the 
profits belong to the owner of the ſoil, ſubject to the publick ſer- 
vitude or eaſement attached to it. But it muſt be deſcribed as 
land; and though it be built on, ſuch a deſeription will be 
ſufficient.] 
Yelv, 118, An ejeQment was brought «de caſiro, vill & terris, without ex- 
—_— preſſing the number and certainty of acres ; and it was held ill on 
oPerror out à verdict, and a writ of error brought thereon, becauſe it was too 
of heland. generally demanded, and it was impollible for the ſheriff to kiow 
what quantity of land he muſt deliver upon the habere facias pi 


ſeffronem. 


11 Co. 25. An ejectment de omnibus & emmimodis decimis in decem Acris li 
Herpin's . . ; : 5 
. D., without ſaying garbarum Jen, lane agnellorum, or ſome other 


Moor, $37, certainty of the nature or quality of the tithes, is ill, as it would 
pl. 1130- be for one hundred acres of land, without expreſſing the ſeveral 
. natures and qualities of the land; for in this action the plaintiff 
Palm. 101. Mult be as particular and certain in his demand, as he would 
8. C. cited. be of land. 

x1,Co 25. But in this action the plaintiff is not obliged to ſet forth the 
ö quantity of every ſort of tithe, as he muſt do of every fort of 
land, becauſe it is in its nature uncertain, the quantity depending 
entirely on the goodneſs and fruitſulneſs of the land and ſeaſons; 
and, therefore, an ejectment pro quadam portione granorum & 
Jeni was held good, becauſe impoilible to ſay how much the qua 

tity would be. 


3 Lev. c6, An ejectment for a certain place called the Ye/ry in D. is wel 
Puctinion enough, becauſe that place belonging to a church, and being 
21 4 Pujler, D . | ” d 

udged. called a very, is perfectly known, and therefore the thing de- 


manded is ſuihciently deſcribed to have execution thereof. 
In ejectment in the county palatine of Durham, the plat! 
declared upon a demiſe de mineriis carbonum in parochia de D. & 
| nerallf, 


Carth. 277. 
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1 nerally, not ſaying how many mines, and had a verdict, and = cM 
d; judgment upon a writ of error brought in B. R.: the error aſ- 88 
an | figned was in the declaration, becauſe of the uncertainty thereof; Show. 364. 


for not ſetting forth the number of coal-mines, ſo as the ſheriff Salk. 255, 
might know of how many to give. poſſeſſion; and for this reaſon Pl. 2. S. C. 


of the right, and not to give the plaintiff a right of action which may main- 
he had not at law; therefore it mult appear by the declaration, n 


” the court inclined, that the judgment was erroneous ; but then 
% the plaintiff producing ſeveral precedents in Durham, and alleging 5 
Rs that all the entries there in ejectments for coal-mines were the "Tl 
of fame as in this caſe, the judgment was affirmed. 103 
3 | . ; 1 
ec- 3. Of the Demiſe and Right of Entry in the Leſſor of the Plains» 1 
ſo tiff, and of the Outer. | | 15 
10 Although by the modern practice the plaintiff is not obliged to - 1 
prove the leaſe mentioned in the declaration, for that is confeſſed 1 
on by the rule of leaſe, entry, and ouſter, which he is obliged to U Roll. * 
2 enter into; yet that being only deſigned for expedition in the trial » 3 1 pl 
hed 


8 ejectment A "8 
the that the plaintiff had actually the poſſeſſion, and was ouſted there- I che per- 1 
the of by the defendant. Hence it is, that (a) if A. a leſſee for years, 3 11 
ſer- makes a leaſe to B. at will, and B. is ejected, A. cannot have this 2 - 1188 
d 23 action upon that ouſter, becauſe though the poſſeſſion of B. WAS deliver up 80 
| be in law the poſſeſſion of A., yet the treſpaſs vs & armis, which is 22 1 
complained of in this action, malt be againſt the actual poſſeſſion, 3 a if 
ex · and that was in B. * a note. 
l on So, if A. be leſſee for years, the remainder to B. for years, 
too aud 4, be ejected, and then his term expire, B. ſhall not have an 
530W ejectment on the ouſter of A., becauſe the poſſeſſion was not ac- 
#4: tually in him, and therefore he cannot complain of a treſpaſs done 
to another. | | 
it in Alſo, the leſſor of the plaintiff muſt have a right of entry 
other when this action is brought; for if his entry were taken away 
7ould he is a diſſeiſor, and cannot enter to make a leaſe to try the 
eral title; and therefore where tenant in tail makes a diſcontinu- 
intiff ance, the iſſue in tail is put to his foremedon, and cannot have ide dt. 
rould lis cjectment, becaufe his entry by the diſcontinuance is taken Diſcontinu- 
away. . | | a "OY 
h the Allo, by the ſtatute of limitations 21 ac. 1. c. 16, none ſhall (5) Where 
rt of make an entry into lands, but (5) within twenty years after their hs POE 
nding right or title, which ſhall firſt deſcend or accrue to them; but this ſuited, be- 
ons; act hath the uſual ſavings for infants, feme coverts, Sc. which <_—_ not 
m C vide under title Limitations. | 2 . N 
qua- been in poſſeſſion for twenty years. Keb. 681. Hard. 461. [Twenty years adverſe poſſeſſion is not 
enly a negative bar to the action or remedy of the plaintiff, but takes away his right of paſſeſſion, and 
8 well 8'vc3 a poſitive title to the defendant : for the plaintiff muſt ſhew a right of Pell ſſion as well as of pro- 
. perty; and therefore, the defendant need not plead the ſtatute of limitations, as in other caſes. 
being I Burr. 119. And by Holt, C. J. * a poſleſſion tor twenty years is like a deſcent which tolls entry, 
18 de- « and gives a right of poſſeſſion which is ſufficient to maintain an ejed ment : as where A. had the 
heſſeſſion of lands for twenty years without interruption; B. then acquired the poſſeſſion, on which A. 
ze was put to his ejectment: here, though A. was plaintiff, yet his poſteſſion for twenty years was deemed 
Jaint! 2 290d title, and he recovered accordingly. Stokes v. Berry, 2 Salk. 421. For, if no other title ap- 
D. ge- kes, à clear undiſturbed poſleſſion for twenty years, is evidence of a fee, Cowp, 397. ] This ſtatute 


E e 4 


424 . Ejettment. 
ſhall not affect the king or his tenant. Hard. 176. 2 Leon. 206, Cro. Eliz. 331. — Nor a com. 
mon perſon whoſe tenant has been in poſſeſſion, and has paid the rent, for the poſſeſſion of the tenant is 
the poſſeMon' of the landlord. 2 Keb. 127. So, the poſſeſſion of one joint-tenant is the poſſeſſion 
of tte other, ſo as to prevent the ſtatute from being a bar in the ejectment; ſo of coparcenen, 
Salk. 285. pl. 19. ide tit. Joint-tenants, &c. vol. 3. 688-9, ' 


Oro. Jac, If a rent be granted in fee, or otherwiſe, to B., with a clauſe 
. 5 or proviſo, in caſe it be in arrear, to enter and hold the land till 
Sid. 23. the arrears be ſatisfied out of the profits thereof; if the rent be 
262. 344. in arrear A. may recover the poſſeſſion in an ejectment; for this 
wn "aj | proviſo creates an intereſt in the land to anſwer the rent. And 
(a) For it regularly, whoever hath an intereſt may demiſe the ſame to an- 


ſeems now other, and, conſequently, the perſon claiming under ſuch demiſe 


+ xc FM may maintain an ejectment. And this is now a ſettled point 
the con- Whether the rent be created by grant at common law, or by 
ſeſſion of way of uſe. But in this caſe there muſt be an (a) actual entry 
1 made, becauſe the title of the land accrues by the grantee's en- 


is not a tering (6). | | 
.confeſhion of any entry ſufficiert to make out the plaintiff?s title, where an entry is neceſſary 
the:er”, but the party muſt actually enter, as appears by Saund. 319. Sid. 233. Mod. 10. Vent. 
42. 332. 3 Keb 218. Salk. 245. pl. 2. Skin. 224 But by the fat. 4 Geo. 2. c 28. in al 
Cates between landlord and tenant, the langlord for non-payment of rent may deliver a declaration in 
ejeQtm-nt, or ſe ve the ſame, as by the ſtatute is preſcribed, and ſuch ſerving ſhall be ſufficient without 
a demand -r ie-entry. [ (5) Under a prov ſo of this kind, the grantee muſt make bis entry during the 
term, tr the pi viſo ope ates no longer (han the term continues. Johns v. Whitley, 3 Wilf. 127. To 
avoid a fine, levied with pro lumatiens, (though it is otherwiſe in the caſe of a fine at common law, Jenkins 
v. Prichard, 2 Wil 45.) there muſt be an actual entry, and the action muſt be commenced within a 
year aftrrevards, and the demiſe muſt be laid ſubſequent to the entry. Oates v. Brydon, 3 Burr. 1897, 
Berr:ngton v. Parkhurſt, 2 Str. 1086. 4 Pr. P. C 353. In all other caſes, Lord Mansfie d ſaid, the 
confeſſion of /leaſ-, entry, and ouſter is ſufficient, 3 Burr. 1897. And in the caſe of Goodright . 
Cator, Dougl. 48. it was ruled not to be neceſſary to take ad van age, by ejectment, of the uſual claule 
In a leaſe, to re-enter for non-payment of rent. However, the reporter of this laft caſe, hints a doubt, 
whether e&ual entry be not alſo neceſſary to prevent the operation of the ftatute of limitations, 21 |. 1. 
c. I6.; and after citing Bull. N. P. 102. favs, „ ſo held on atrial at bar in Ford v. Grey, unleſs there be 
< ſome ſ ecial reaſon to the contrary.” II. 2 Ann. B. R. 1 Salk. 285. Actual entry is alſo necefiay 
(as the ſame reporter ſtates) to enable a perſen who has recovered in ejectment, to maintain treſpaſs for 
the :neſce p ofits, againſt one who was occupier when the title accrued, but not at the time of the ejeR- 
ment. Bull. Ni. Pri. 87.] And, note, that if a man enters and delivers a declaration in behalf of the leſſot 
of the plaintiff; this is no entry to avoid a fine, unleſs an expreſs authority was given for that purpoſe, 
becauſe the entry muſt be purfuant to the intention, and that was to deliver a declaration in order t 
try the plaint ff's title, and not to make any title to the leſſor of the plaintiff. Mod. 10. Saund. 415. 
Vent. 42. [But if a man enter on the premiſes, on behalf of the leſſor of the plaintiff, though without 
any previous authority for that purpoſe, and the leſſor af:exwards aſſent to the entry, before the day of tie 
demiſe laid in the declaration, ch t will be equal to an actual entry, and need not be either by der 
or in wil:ing. Fitchet v. Adams, 2 Str. 1:28. ] 


Oro. Elis. A. covenanted to ſtand ſeiſed of land to the value of 100 J. fer 
5 1 ann. to the uſe of himfelf for life, and after to the uſe of his 
Note: Tpar daughters, who ſhould be unmarried at the time of his death, til 
In thee they ſeverally ſhould receive and levy 5001. a- piece, the remainder 
caſes te to his ſon; A. died the 30 Elia. and the eldeſt fon entered 42 la; 
uſual me- 0d 
thod now the eldeſt daughter (there being four of them) brought her ejec- 


is, to apply ment, but did not recover the lands, becauſe her entry was taben 
fonts away, ſhe having paſſed the time allowed her to enter and receite 
of equity. A f 
the profits; otherwiſe the might keep the other daughters out o 
the perception of the profits: for if the eldeſt daughter lets the ſon 
enjoy during the time the profits may be levied, ſhe lapſes ber 
time, and muſt therefore have remedy againſt the ſon who _ 
ed the profits in her prejudice, and cannot charge the land rs 
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Ejectment. 


her portion which is then onerated with portions to be raiſed for 


the younger ſiſters. | ; 

The plaintiff muſt lay the commencement of his ſuppoſed leaſe 
in his declaration to have been preceding the ouſter and eject- 
ment by the defendant , for though ſuch ouſter be a wrong, yet it 


can be no wrong to the plaintiff if it was done before his title 


commenced z (a) as where the plaintiff declared on a leaſe made 
the 27th of April anno primo regis, and laid the ouſter by the de- 
fendant to be the 26th of April anno primo prædlict., this was held 
bad, becauſe it was plain the plaintiff had no title till the 27th, 
and therefore that ouſter the 26th was no treſpaſs or injury to 
him. | 

So, if the leaſe had been made 27 April, habend. a dict. 27 April. 
virtute cujus the plaintiff entered and was poſſeſſed till the defend- 
ant poſtea eodem 27 die Aprilis did eject him; this is bad; becauſe 
the ejectment was before the plaintiff's title commenced, for the 
leaſe did not commence till 28 April. 


But if the leaſe be made the 27th, habend. from thenceforth, 
there, the ejectment may be laid the 27th, becauſe the leaſe com- 
mences the 27th, and an ejectment may be the ſame day the 
plaintiff's title commences. . | 

confidered as a fiction, theſe cafes cannot have much (if any) weigh 


But the law doth not neceſſarily oblige the plaintiff expreſsly to 
mention the day of the outter, ſo it appears to be after the term 
commenced, and before the action brought; for where the de- 
claration was on a demiſe the 25th of March primo regis, for three 
years, by virtue whereof the plaintiff entered and was poſſeſſed, 
until the defendant poſtea, viz. anno ſupradict. entered and ejected 
lum, without ſpecifying the day of the ejectment; this was held 
good in error; for the action being commenced ſecundo regis, and 
the ejectment laid to be primo, it was plain from the declaration, 
that the ouſter and ejectment were after the plaintiff's title com- 
menced, and before the action brought. 

Neither is the plaintiff, as it ſeems, neceſſarily obliged to allege 
the particular day of his entry in the declaration; and therefore 
where the plaintiff declared on a leaſe to commence at a future 
day, virtute cujus he entered, and was poſſeſſed till ejected by the 
defendant; this was held good on a writ of error, becauſe it is 
{aid he entered by virtue of the leaſe, which could not be before 
it commenced, for he could not enter by virtue of the leaſe till 
the leaſe commenced: aliter, if the declaration had been pretextu 
h he entered, for the plaintiff might enter unlawfully, or be- 
iore his time, under a pretence of the leaſe, 

The plaintiff declares in ejectment in the Common Pleas, and 
aſter-an imparlance (as the courſe of the court is) makes a ſecond 
declaration; if in ſuch caſe the plaintiff by the firſt declaration 
thould lay the ejectment and ouſter before the commencement of 
his term, or omit any matter of ſubſtance in the firit declaration 
though the ſecond were right, and the ouſter were laid after his 
term commenced, yet the plaintiff ſhall not recover, becauſe the 

| declaration 


1 Sid. &. 

3 Mod. 198. 
Cro. Jac. 
135. 258. 
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2 Vent. 174. 
Sid. 432. 


Ejeſtment. 


declaration on the imparlance-roll is the material one on which 
the action is grounded, and muſt be ſupported by it, and the 
plea-roll is but a recital of the other, and therefore ought to begin 
with an alias prout patet, &c. 

And though the declaration in law relates to the firſt day of 


the term, becauſe the term is in law conſidered as one day, yet 


the plaintiff may declare on a leaſe made ſome time after the firſt 
day of the term, and ſhall recover thereon. But then it muſt 
appear to the court that the declaration was filed after the day of 
the commencement of the ſuppoſed leafe, for otherwiſe the plain- 


tiff complains of an ejectment before he had title; and if the time 


| LawEjectm. 


79, Jo. but 
vide Carth. 


401, 402. 


Cro. Jac. 
662. Rutter 
and Miles. 


Law Ejectm. 
81. 


Law Ejectm. 
81. 


of filing a bill were not examinable, the act of law, which makes 
the relation of bills to the firſt day of the term, would be an act 
of injury to the plaintiff, and delay his right; for then a man 
ejected out of a leaſe made in term- time could not complain till 
term was over. 

The plaintiff declares on a leaſe made the 6th of May anno) 
of the king, &c. ſetting forth, that the plaintiff was poſſeſſed 
quouſque pofiea the defendant the 18th day quem menſ/rs anno ſext) 


ſupradif. ejected him: it was objected in arreſt of judgment, that 


the ejectment was laid to be anno ſcxto, which was the year before 
the commencement of the leaſe, that being laid to begin the 6th 
of May anno ſeptims : but the declaration was allowed to be good 
by the court, becauſe the ejectment was laid to be the 18 dem 
menſis, which could not be if it were done in the 6th year, and 
therefore they rejected the word /e as inconſiſtent and void. 
So, where the declaration was of a leaſe 22 May, habendum 4 


primo die Maii for three years, viriute cujus the plaintiff entered 


and was poſſeſſed guouſgue poſtea, viz ecdem die & anno, the de- 
fendant ejected him; this on a writ of error was allowed a good 
declaration, though it was inſiſted, that eden die & anno mull 
refer to the firſt day of May, which was the lait antecedent, and 
then the ejectment was laid to be twenty-one days before the leaſe 
was made, | 

The plaintiff in-cjeQtment declared, that whereas J. S., by in- 
denture the gth day of June (without ſaying when it was made 
or delivered), did demiſe, Sc. habend. a die dat. figillationis & dlli- 
berationis indenture prædict., virtute cujus the plaintiff entered and 
was poſſeſſed till the defendant the ſame day ouſted him, It was 
moved in arreſt of judgment, that it was uncertain by the declara- 
tion when the term began, neither the day of the date, nor of 
the ſealing. and delivering, being mentioned in the declaration: 
yet judgment was piven for the plaintiff, becauſe after a verdict 
the leaſe ſhall be intended not only to bear date, but allo to be 
ſealed and delivered the day mentioned in the declaration, which 
was the 9th, for all deeds are preſumed to be delivered the day 
that they bear date, till the contrary appear. : 

But where the limitation of the leaſe is altogether uncertain 
the plaintiff cannot recover, becauſe where the commencement 0 
the leaſe is uncertain, the leaſe is void in itſelf, and then the 


plaintiff cannot have a title: beſides, the court cannot pee 
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Ejetment, 
perceive whether the ejectment was before or after the plaintiff's 
title accrued, if ſuch uncertain leaſe could give him one. Other- 
wiſe it is, where the limitation or commencement is impoſlible z 
for in ſuch caſe the leaſe commences from the delivery, as if it 
had no date, and then the court may judge whether the eject- 
ment is laid to be before or after the commencement : But there 
is this further reaſon for the difference, for the impoſſible limita- 
tion is rejected, becauſe it could not be part of the agreement or 
contract; but an uncertain limitation is part of the contract, and 


vitiates the whole agreement, becauſe the court cannot reduce it 
to any certainty. 


427 


Thus, where the plaintiff declared on a leaſe, habend. a die daths Hetl, 63, 


Brady v. 
Johnſon. 


But if the plaintiff had declared on a demiſe to him per guoddam Vent. 137. 
ſcriptum obligat. habend. a die datiis indent. prædict. this had been 2 Keb. 796. 


indenture prædict. without mentioning an indenture before; this 
was held bad, for the uncertainty when the leaſe commenced, 


good, becauſe the ſcriptum obligatorium ſhall be intended an inden- 
ture. 


The plaintiff declared on a leaſe of the fourth part of a houſe, LawEjetm, 


in ſour parts to be divided, by force of which he entered in tene- 5» 83. 


ment. predict. and was poſſeſſed till the defendant ejected him de 
tenementis prædictis. It was objected in error, that the plaintiff 
laid the ouſter to be of more than by his leaſe he had a title to, 
for the ouſter was de tenementis prædict. which at leaſt muſt be 
underſtood of the whole houſe, and the leaſe was only of the 
fourth part: but the objection was over-ruled, becauſe de tenemen- 
i; prædlict. ſhall be intended only of the fourth part of which the 
leaſe was made. Beſides, it was but juſt he ſhould recover as 
much as he had title to, though he laid his ejectment for more. 
The plaintiff declared on a demiſe the ſixteenth day of January, 
by an indenture dated the ſecond day of January, without ſaying 
primo deliberat. the ſixteenth ; yet the declaration was held good; 
tor though all indentures ſhall be preſumed to be delivered the 
day they bear date, unleſs the contrary be ſhewn, and that there- 
tore this leaſe mult commence the ſecond day of January, which, 
if true, would be a different leaſe from what the plaintiff declared 


upon; yet in regard he declared on a demiſe the ſixteenth, it muſt 


neceſſarily be intended that it was delivered on the ſixteenth, be- 
cauſe it cannot poſſibly be a demiſe before a delivery, and there- 
tore the delivery muſt neceſſarily be intended the day the demiſe 
is ſaid to have been made, and not the day of the date of the 
indenture. 

But where the plaintiff does not make mention of any particular 
day when the demiſe was made, but only in general ſays, that 
J. S., by his indenture bearing date 1 January, did demiſe to him, 
lo that it doth not appear by the plaintiff's own ſhewing, when the 
leaſe commenced, the law in ſuch caſes conſtrues the delivery to 
have been the day it bears date; and fo the declaration was held 
to be good, and not void for the uncertainty of the commence- 
ment of the leaſe, as was objected. | 
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428 Ejettment, 


LawEjetm. Though by the modern practice the plaintiff is not obliged to 
34. prove the leaſe mentioned in the declaration, for that is confeſſed 
by the rule, and by that means the miſchief of any variance be- 
tween the leaſe declared on and the leaſe produced and proved on 
the trial is avoided, which was a danger the plaiatiff was expoſed 
to, and often miſcarried in by the old method of proceeding z yet 
in the modern practice the plaintiff mult take care to declare on 
fa) ro. Tuch a leaſe as ſuits with his leflee's title. And therefore (a) if 
Jac: 613- there be ſeveral leſſors, and you lay the declaration quod demiſerunt, 
37 you mult ſhew in them ſuch a title that they might demile the 
whole, for the word demiſerunt muſt be taken in pleading, accord- 
ing to zhe legal ſenſe it bears; fo that, if any of the leſſors have not 
a legal intereſt in the whole premiſes, he cannot in law be ſaid to 
demile them, for it is only his confirmation where he is not con- 
cerned in intereſt ; and therefore the confeſſion of this joint leaſe 
doth not help, becauſe you do not confeſs the title by the rule. 


6 Co. 14. b. So, where the plaintiff declared on a leaſe made by A. and B., 
1 Fa and it appeared. on the trial that A. was tenant for life, remainder 
Opn. * 


Co. Lit. 42. to B. in fee; this on a ſpecial verdict was adjudged againſt the 
Jones, 305. plaintiff, becauſe it could not be the leaſe both of A. and B., to 
Roll. Rep. paſs the land in preſenti to the plaintiff, for during the life of A. it 
155 142. could not be his leaſe only, becauſe he was the tenant in poſſeſſion, 
2 Jon. 137. and B.'s joining in the leaſe amounted only to a confirmation, but 

could paſs no intereſt during the life of A.; and therefore the 


allegation of the plaintiff, that A. and B. did demiſe, was not 


proved. on | | 
Show. Rep. If the plaintiff declares on a leaſe made by A. and B., and on 
+ 5 the trial it appears that they are (5) tenants in common, the plain- 


L124. © E EW 
8 5 tiff cannot recover; but if A. and B. had been joint-tenants, a 


Cath. 224. joint leaſe to the plaintiff had been good, and might have declared 
1 quod demiſerunt; and the reaſon of the difference is, that tenants in 
3 705 5 common are in of ſeveral titles, and therefore the freehold is 
acc.] ſeveral; and if they be diſſeiſed they ſhall be put to their ſeyeral 
„ ee actions: as therefore the lands of tenants in common are to be 
* conſidered as different eſtates depending upon different titles, the 
by one te- plaintiff ſhall not recover, becauſe they were to allow the plaintiff 
a. HY to try two ſcveral and different titles in one iſſue at the ſame time; 
another, ſo that the plaintiff to make out his title muſt ſhew and prove that 
there muſt each demiſed the whole to him, elſe he doth not prove the declara- 
_— tion, whereas the diſcovery of the tenancy in common proves the 
one by the Contrary z for as they have different titles to a moiety only, ſo they 
other, elſe. could not each of them demiſe the whole (5). But joint-tenants 
* N are ſeiſed per moy & per tout, and they derive by one and the fame 
to contels title, and therefore each may be ſaid to demiſe the whole; and 28 
leale, entry, they muſt join in an action for any violation of their poſſeſſion, ſo 
75 8 for the ſame reaſon too their leſſee on their joint demiſe. And 
J. coparceners ſeem to ſtand on the ſame foundation and reaſon, 
7 Mod, 39. becauſe both coming in as one heir, the poſſeſſion mult be joint as 
1 that of joint-tenants (c). 


declared that two coparceners demiſcrunt. Heietofote, to avoid difficulty in ſuch cafes, che WaJ * 


of Milner v. Robinſon, Moor, 682. it was allowed a good exception to the declaration, that the plainti® \ 
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far coparceners, joint-tenants, andt enants in common to join in a leaſe to a third perſon, 
leilee to make a leaſe, after the ancient courſe, to try the title.] 


In ejectment the plaiatiff declared upon two demiſes of ſeveral 
lands by ſeveral parties, but laid only one habendum, viz. habendum 
trnementa predifta lo demiſed by the aforeſaid ſeveral parties for 
ſeven years, and lays in his declaration, that the defendant entered 
into all the aforefaid tenements, & ipſum (the plaintiff) a firm /ud 
pradictd (in the ſingular number) ejecit, expulit & amovit ; and it 
was alhzned for error, that the declaration was ill for want of 
another habendum, for that the verdict is general, and it is uncer- 
tain to which demiſe this ſingle habendum relates: but the court 
held, that reddendo fingula ſiugulis it was well enough. 


If the heir brings an ejectment, and pending the ſuit his an- 


ceſtor dies, yet he ſhall not recover, becauſe every man muſt re- 


cover according to the right he had at the time of the action 
brought; for during the lifetime of the anceſtor the ejectment 
was done to him only, and therefore to be puniſhed by the an- 
ceſtor; for one man cannot complain in a court of juſtice of an 
injury done to another, | 

A plaintiff cannot recover again his own covenant ; and a 
licence to inhabit amounts to a leaſe.) 


A leaſe made by a guardian to try the title of an infant ſeems 
good ; for though ſuch leaſe may be voidable as to the infant, yet 
2 ſtranger cannot defeat it: and if the leflee ſhould not be allowed 
to maintain his ejectment on ſuch leaſe, the infancy would deprive 
the minor of that remedy of puniſhing the treſpaſſor, which per- 
ſons of full age are entitled to; which were to deny the minor the 


common right and privilege of other ſubjects. 
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and for that 


Carth. 224. 


Furden and 
Moor, ad- 
judged in 

B. R. upon 
a writ of 
error. 
Comb. 190. 
8. Co . 
judged. 

2 Vent. 21 
8. Co Veg 


' judged in 


C. Bo 
Raym. 46 Js 


Right v. 
Proctor, 4 
Burr. 2208, 
Hard. 330. 
But a leaſe 
made by the 
teſta mentary 
guardian of 
an iafant 

is void. 
Parry v. 
Hodg ſon, 

2 Wilſ. 129. 


35. And if the leſſor of the plaintifF claim title as guardian in ſecage, ne may be called upon to prove 
that the infant is not fourteen years of age. 1 Bl. Com. 461. 5 Term Rep. 471.— It has been long 
fettlcd, that an infant himſelf may make a leaſe without rent to try his title, 3 Burr. 1806. 2 Term 


Rep, 161, 5 Br. P. C. 570.] 


A man, may bring an ejectment on a joint leaſe made by baron 
and feme, of the lands of the wife, if the leaſe were made by her- 
elf in perſon, whether it be by parol or indenture ; for the con- 
tracts of the wife relating to her own eſtate are but voidable during 
the coverture, that ſhe may have the benefit of them after the 
death of her huſband, if they ſhall be for her intereſt to confirm 
them: but the huſband ought to join in the leaſe, becauſe they 
are conſidered in the law but as one perſon, and he having, during 
the coverture, an intereſt in the property of his wife, the whole 
proprietor would not join in the leaſe, without the huſband : and 


as on ſuch joint leaſe each may be ſaid to demiſe the whole, the 


leſſce might according to the ancient practice, maintain his eject- 
ment on fuch demiſe. [But it was not neceſlary, that the huſband 
and wife ſhould join in a leaſe to try the title to her eſtate ; he 
alone might make a leaſe for that purpoſe ;] becauſe during the 
eoverture he hath the power of her property; and therefore mo 

. | us 


2 Co. 61. 
Cro. Jac. 
3 32+ 

417. 617. 
Cro. Eliz. 
470. 488. 


See Cowp. 
201. 
Dougl. 53. 


Cro. Tac, 
322. 
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his contracts relating to it are good during his life, becauſe his 


pleaſure muſt determine her who hath reſigned her will to him; 
though after his death ſhe may avoid the leaſe. 


ro. Jac. But if the plaintiff declares on a joint leaſe by baron and feme, 
2 * and the leaſe appears on the evidence to have been executed by a 


Norman, third perſon, by virtue of a letter of attorney from the huſband 
and wife, ſuch evidence will not maintain the declaration, becauſe 
ſhe cannot delegate a power to a third perſon to act for her, hay. 
ing already devolved all power and authority on her huſband, But 
the letter of attorney, though void as to the wife, remains as to the 
huſband z and hence it hath been held, that the leſſee might, in 
this caſe, declare on that leaſe as the leaſe of the huſband only, 

Cro. Eliz. [A copyholder may declare on a leafe for any number of years 
469. 535- without forfeiture : and the leſſee of a copyholder for a year, 
Owen, 18. may ſuſtain an ejectment; for his eſtate is warranted by law, and 


Latch. 199. p. N 
Hardr. 0-64 it is the moſt eaſy way for him to recover the poſſeſſion. 


1Lutw. 803. Co. Lit. 398. a. 4 Co. 26. a. 


Doe v. In ejectment, the plaintiff muſt recover on a legal title. There. 
_ fore (a), the truſtee of a term for the benefit of creditors, not hay- 
Rep. 684. ing notice of an agreement for a leaſe made previous to the grant 
(a) Good. of a term, has been permitted to maintain an ejectment againſt 
EO the tenant in poſſeſſion under the agreement: for the title of the 
Rep. 735. tenant, being only a doubtful equity, cannot be ſet up againſt the 
legal title of the truſtee. 
Roe v. 90, it ſeems to have been determined, that if an equitable tenant 
Bl 4e. N. in tail grant a leaſe for a long term, under ſuſpicious circumſtances 
; of fraud or impoſition, it will not prevent truſtees, in whom the 
legal eſtate is veſted, from recovering in ejectment againſt the 


| England v. leſſee. And in conformity with the principle laid down, the 


Slade, tenant, againſt whom his landlord had brought an ejectment, was | 
Aer. 682. deemed ſhew that the title of the latter had expired; tall 
Rep. 682, deemed competent to ſhew that the title of the latter had expired; 1 
conſequently, that he had no legal right to turn him out of pol- Tab, 
ſeſſion.] B 


(E) Of the Plea and General Iſſue in Ejectment. "IM 


tle] 

IL Ejectm. THE general rule in the iſſue of this action is, that whatſoeve! * 
89. bars the right of entry is a bar to the plaintiff's title: there- ro 
fore the plaintiff muſt prove ſeiſin within twenty years in himſel EN 

or his anceſtors, or muſt prove a ſeiſin in the perſon that has 3 han 

particular eſtate in the land, and that he claimed within twenty Rs 

years after the reverſion accrued, or that he was an infant, 1 os 

compos, imprifoned, beyond the fea, or, if a woman, under co. _ 

verture, at the time when the title accrued, {and that he claimed held 

| within twenty years after he came of age, &c., for every plain. a. 
1 Burr. 219. tiff in ejectment muſt ſhew a right of paſſeſſion, as well as of If 
property ; and therefore the defendant need not plead the ſta · quod 


tute of limitations, as in other actions.“ 
Firs 20 tb 


Ejetment, _ 432 


Fine and nonclaim, or a deſcent caſt, which takes away the 7ide tie. 


entry, are good pleas in this action in bar of the plaintiff's right Fines and 


Recoveries, 
of entry. and Deſcent, 


Accord is a good plea in ejectment, as is alfo ancient (a) de- 9 Co. 77. 
meine. | r 
this cannot be pleaded without leave of the court and affidavit. 3 Wilſ. 51. 2 Burr. 10461] 


(F) Of the Verdict and Judgment in Ejectment. 


A? the verdict is the ground of the judgment, it ought not to 
be entered for more land or different parcels than the de- 
ſendant was found guilty of: but a variance between the verdict 
and judgment, occaſioned by the miſpriſion or default of the clerk 
in entering the judgment, is not fatal, but hath been amended by 
the court after a writ of error brought. As, where the plaintiff 
had judgment quod recuperet terminui of a meſſuage and ten acres 
of land, and the verdict acquitted the defendant guoad the land; 
here, though the judgment was larger than the verdict; yet 
becauſe it appeared to be the miſpriſion of the clerk, who had not 
purſucd the verdict, whieh ought to have been his guide in mak- 
ing up the judgment, and no miſtake in point of law in giving the 
judgment, therefore the party ought not to ſuffer for ſuch miſpri- 
ſion, ſince the ſtatute of 8 H. 6. c. 12. gives the judges, in affirm- 
ance of their judgment, power to amend and reform what in their 
diſcretion ſeems to be the miſpriſion of clerks. 

If the plaintiff hath a verdict for all, the entry of the judgment F. N. B. 
13, that the plaintiff recuperet terminum verſus def. de & in tenemen- 2 wk 
| . ; z. 144 
tis prædict. & (b) quod def. capiatur. | (5) But it 
ſeems, that ſince the ſtatute 5 & 6 W. & M. c. 12. which takes away the capizs pro fine, no judgment 
of capiatur ſliall be entered againſt the defendant, nor any thing in liev thereof, but the clauſe ſhall be 
totally left out of the judgment: but then the plaintiff is to pay the officer, in lieu of the fine, fix ſhil- 
ings and eight pence, which iz to be allowed the plaintiff in his coſts. Carth. 390. Linley and Sir 
Talbot Clerk. 5 Mod. 235. S. C. 

But if the judgment in ejectment be entered quod recuperet poſ- LawEjeQm. 
f{[ſrenem termini predif., this is as well as if it had been recuperet 
terminum pred., becauſe both ſignify the ſame thing, the poſſeſſion 
itſelf being to be recovered on the habere facias poſſeſſionem. 

And hence it is, that if the term expires pending the ſuit, the Sar, 28. 
plaintiff cannot recover the poſſeſſion, becauſe the court cannot 
give the plaintiff judgment for the land, when it appears upon the 
tace of the record, that his title to it is determined; yet he (c) (e) co. Lit. 
ſhall have his judgment for damages, becaufe the treſpaſs ſtill 285. 
remained. : : 

In ejectment againſt baron and feme, the huſband was acquitted Cro. Car. 
and the wife found uilty the judgment was quod capiantur; and. — 8 
held good, becauſe that is only for the fine, which the huſband Coghül. 
muſt pay, for the wife cannot. 5 

If the defendant be acquitted of part, and judgment be entered Ore. Elis, 
quod def. fit quietus quoad that part whereof he is acquitted ;, this $73: 
is error, becauſe the judgment in this action is not final, as 
in the writs of right, and the judgment in this action doth not 
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432 Eoieitnient. : 
protect the defendant from any further ſuit, but only acquits kim 
againſt the title ſet up by the plaintiff in the action. But ſince it 
appears that the plaintiff's demand was groundleſs as to that part 
whereof the defendant was acquitted, the judgment as to that 
part muſt be ſet down to be quod def. eat inde fine die; the plain- 
tiff as to that having no farther cauſe to detain him longer in 
court. | - 
ta) How far If one of the defendants (a) die after a verdict, the plaintiff 
ee ſhall have judgment againſt the ſurvivors, on his ſuggeſting the 
plaintiffs or death of one on the roll, but then the judgment muſt be entered 


eee as to the perſon deceaſed quod quer. nil capiat, Qc. (b) 

makes an 

abatement, wide tit. Abatement, and Moor, 469. Cro. Car. 5 3-14. Jon. 401. Law Ejectm. 
97 —8. The death of one plaintiff or defendant, where there is another ſurviving, not to abate the ſuit, 
8&9 W. 3. c. 11. & 7.—And the death of a party between verdi& and judgment, not to be error, 
provided judgment be entered within two terms. * 17 Car. 2. c. 8. [ (6b) This latter part of the judg- 
ment hath been holden o be unneceſſary; becauſe on ſuggeſting the death, it is awarded by the court, 
6 that further proceedings ſhall (tay againſt the perſon deceaſed.” 1 Burr. 364. ] 


Roll. Rep, If an ejectment be brought againſt baron and feme, and the 

34- 0:9 plaintiff have a verdict againſt both, and before judgment the huf- 

F band die, the plaintiff may on the ſuggeſtion have judgment againſt 
the wife, not only becauſe this is a treſpaſs committed by the wife, 
and that therefore ſhe is puniſhable for her own act, which is in- 
jurious to another; but becauſe where the wife is found guilty 
of the ejectment, ſhe muſt have obtained that unlawful poſſeſſion, 
either jointly with her huſband, and then it ſurvives, or, ſhe had 
the whole poſſeſſion in her own right; and in either caſe the plain- 
tiff may puniſh her, and recover the poſſeſſion, which is wholly in 
her on the death of her huſband, R 


(G) Of the Writ of Execution: And herein, 
1. Of the Time when the Writ is to be ſued. 


Fide tit. ALTHOUGH after judgment the plaintiff is entitled to, and 


Sci. eg may ſue out the writ of habere facias poſſeſſionem'; yet if he 
C U 1 i 2 g 5 
© defend. neglect to ſue out execution within a year after the judgment, 


ant in eject- he muſt bring (c) a /cire facias (d), as on all other judgments, 
ment dviog, otherwiſe the court will award a writ of reſtitution quia erromc 


a ſcire facias . 
_— 8 emanavit. 


againſt the terre-tenants of the lands, the writ was demurred unto; for that the heir was not named, 
nor was it alleged that any ſtrangers had intruded ; but the court ruled it well, for the heir may come i 
as a ter-tenant. Sid, 317. 2 Keb. 143. But for this vide Cro. Car. 295. 312. Eyres and Taunton. 
Cro. Jac. sc. 2 Brownl. 145. Where in ejedment there was judgment againſt the teſtator, 
and a ſcire facias againſt the executor, without naming him terre-tenant ; it was objected, that in eject· 
ment the defendant is ſuppoſed to be a diſſeiſor. and that the lands deſcend to his heir at law, the 
plaintiff took out a new ſcire facias and amended the fault, Carth. 2. Where judgment 1n eject· 
ment was for two meſſuages, and after a year a ſcire facias upon it recited a judgment of one meſſuag 
only, to which nul tiel record being pleaded, it was moved to amend it, but denied, for there may be 
ſuch a judgment; and this does not appear to be erroneous on the face of it. 6 Mod. 310. 40 It 
ſeems to have been doubted, whether a ſcire facias lay to revive a judgment in ejectment after the 34 
becauſe by the common law it lay only in real actions; and at the time of Weſtm. 2. c. 45+ We 
extends it to perſonal actions, the term or poſſeſſion was not recovered in this action; but it ſeems nos 
agreed, that a ſcire facias lies to revive the judgment in this action after the year, as well a5 in 25 
other. Sid. 351. Okey and Viccars, Salk. 258. pl. 11. (But 
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[But if execution be taken out within, and continued beyond, 
the year, there is no neceſſity for a ſcire facias. No preſumption 
can then ariſe, that the plaintiff hath releaſed the execution; be- 
cauſe, having been duly taken out, it may be owing to the neglect 
of the ſheriff that 1t was not executed. 

If the plaintifF die within the. year and a day, his executors can- 
not take out execution without a ſcire facras ; for they are not par- 
ties to the judgment : though if execution has been regularly ſued 
out in the lifetime of the teſtator, the ſheriff may execute it after 
his death; becauſe the authority is from the court, and not from 
the party. The writ of poſſeſhon has relation to its zeffe ; there- 
fore, though it be not actually ſued out till after the death of 
the leſſor of the plaintiff, yet if it be ed before his death, it is 
regular, ] 

But if the plaintiff hath a judgment, with ſtay of execution for 
a year, he may, after the year, take out his execution without the 
{cire facias, becauſe the delay is by conſent of parties, and in favour 
of the defendant ; and the indulgence of the plaintiff ſhall not 
turn to his prejudice, nor ought the defendant to be allowed any 
advantage of it, when it appears to be done for his advantage and 
at his inſtance, | | 


But it ſeems this delay of execution, being only the compro- 


| miſe or agreement of the parties, is never entered on the roll; 


and therefore after the year the plaintiff ought to move the court 
tor the ſcire facias, leſt the execution ſhould be ſuſpended quia er- 
r-m1ce emanavit after the year without the /cire fuciar. 

So, if the defendant brings a (a) writ of error, and thereby 
hinders the plaintiff from taking his execution within the year 
and the plaintifF in error is nonſuit, or the judgment affirmed, the 
defendant in error may proceed to execution aſter the year with- 
out a ſcire factas, becauſe the writ of error was a ſuper/edeas to the 
execution, and the plaintiff muſt acquieſce till he hears the judg- 
ment above. Beſides, while the cauſe is depending on the writ of 


error, it is ſtill /ub judice, whether the plaintiff ſhall recover the 
land or not. 
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2 Init. 471. 
2 Leon. 77. 
| Runningt, 
Eject. 429. 


Runningt. 
ibid. | 
I4 H. 7.1 6. 


Doe v. Roe 
4 Burr. 
1970. 


6 Mod. 298. 
Roll Reps. 
104. 


Keo. 785. 

6 Mod. 288, 
and the 
above aus 
tho:ities, 


5 Co. 88. a, 
Cro. Eliz. 
416. 

2 Inſt. 471. 
6 Mod. :88, 
(a) But if 
the party 

be tied up 
by an in- 
junction out 
of Chancery 
tor a year, 


he cannot take out execution after the year without a ſcire facias, becauſe the courts of law do not take 
notice of Chancery injunctions as they do of writs of error: beſides it might be no breach of the injunc- 
tion to take out execution within the year, and continue it down by vic. non miſit breve, [ which, it ſeems, 
cannot be done in the caſe of a writ of error, becauſe that removes the record out of the court where 
Judgment is given; and therefore there can be no proceedings below, till it be affirmed and returned to 
the inferior court. ] Salk. 322. pl. 9. 6 Mod. 388. S. C. Stra. 301. * But now, according 
to the caſe of Michel v. Cue, et Ux. in B. R. 32 Geo. 2. 2 Burr. 650. if a delay of execution for 
a year hath ariſen from the defendants, by bills for injunctions, and by obtaining time for payments exe - 
<ution may be ſued out without a ſcire facias : and if a rule to ſhew cauſe why it ſhould not be ſet aſide is 
0oainee, the court will diſcharge it with coſts. And this ſeems founded on reaſon z and gu. if this 
©oQrine will not extend to caſes in ejetment ?—— A ſcire facias lies upon a judgment in ejectment 
nere a ſtranger enters after judgment. R. Lut. 1268. 3 Lev. ico. Clift, 676, 677. 


Tenant for years had judgment in ejectment: the term incurred: Sedgwick 
then he brou ght a ſcire facias quare executionem habere non debet of the x. 
and, and his damages and coſts, The defendant demurred. It : 
Was holden by the court, that though the defendant might have a 
lire facias for the damages and coſts, yet this being for the term 
ikewiſe, which was incurred, it was ill; and a new ſcire facias 
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434 Ejedtment. 


ought to iſſue. It was afterwards argued by Holt, that the fan 
Facias was good for the damages; but the court thought otherwiſe, 
and a new /c:re facias was granted. 


2, How the Writ is to be executed. 


1 Burr. 366 · [As execution ſhould be iſſued according to the right and juſtice 
1 of what has been really recovered, the plaintiff muſt be careful 
Jeck. 452. not to take out execution for more than he had right t 
ght to recover. 
And that the ſheriff may not labour under any difficulty in exe- 
x Burr. 629. cuting the writ. of poſſeſſion, the practice now is, (different indeed 
from what it was formerly,) for the plaintiff himſelf not only to 
point out to the ſheriff that which, in execution of the writ, he is 
s Burr. to deliver him poſſeſſion of; but to take poſſeſſion, at his peril, of 
2673- only that which he has title to: for ſhould he take poſſeſſion of 
3 Wil-49- more than he has recovered and proved title to, the court will, in 
a ſummary way, interpoſe and ſet it right.] | 
5 Co. 91. b. The words of the writ are quod habere facias p2ſſtJionem, ſo that 
there mult be a full and actual poſſeſſion given by the ſheriff, and 
conſequently, all power neceſſary for this end mult be given him, 
If, therefore, the recovery be of a houſe, the ſheriff may juſtify 
breaking open the door, if he be denied entrance by the tenant, 
| becauſe the writ could not be otherwiſe executed. 
[1 Roll. If the plaintiff recover ſeveral meſſuages in the poſſeſſion of 
Abr. 336.] different perſons, the ſheriff muſt go to each houſe and deliver the 
poſſeſſion thereof; and this is done by turning the tenants out of 
each of the houſes : for the delivery of the poſſeſſion of one mel- 
ſuage, in the name of all, is not a good execution of the writ, be- 
cauſe the poſſeſſion of one tenant 1s not the poſſeſſion of the other, 
but each hath his ſeveral poſſeſſion. 
Roll. Abr. But it ſcems by Roll. that if all the meſſuages had been in pol- 
| wh ſeſſion of one tenant, it had been ſufficient to give poſſeſſion of one 
in the name of all; but without doubt the ſureſt and beſt way 1s, 
for the ſheriff to remove all the tenants entirely out of each 
houſe, and when the poſſeiſion is quitted, to deliver it to the 
plaintiff. | 
Leon. 145. If the ſheriff turns out all perſons he can find in the houſe, 
Vpton and and gives the plaintiff, as he thinks, quiet poſſeſſion, and afte 
4. Whe. the ſheriff is gone there appear ſome perſons to be lurking in 
ther the the houſe; this is no good execution, and therefore the plainti 
courts would ſhall have a new habere facias poſſeſierem, becauſe he never ha 


not now hold 6 
it to be a execution. 


full execution of the writ. ] 6 
Where the recovery was of land, and there was more demanded 
than recovered, as ſuppoſe the demand for 500 acres, and a vet 
dict and judgment only for 100 acres, it ſeemed doubtful former 
(a) Roll. ly how the ſheriff was to give execution. (a) Roll. ſays, it is ſub 
Adr. 886. ficient to give the plaintiff poſſeſſion of two or three acres in the 
name of the whole. And this indeed ſeems the ſafeſt way for the 
ſheriff, when he executed the writ at his peril ; for if he gave pol. 


ſeſſion of any land not recovered, and not in the habere facias fi- 
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/effonzm, he was a treſpaſſer, and puniſhable in an action of treſ- 


paſs. But becauſe the habere facias is to give the plaintiff the be- 
nefit of his judgment, and that cannot be done without an actual 
poſſeſſion be given of the whole quantity, it hath been held by 
(a) others, that the ſheriff does not diſcharge his duty by giving one (a) Palm. 
acre in the name of all; but he ought in ſuch cate to ſet forth all 219 
the acres particularly, otherwiſe it would leave the execution un- 
certain, and conſequently, not give the plaintiff the full benefit 
and advantage of his judgment. But mote, (&) at this day the [(5) x Burr, 
practice is for the plaintiff to give the ſheriff ſecurity to indemnify phe” 
him from the defendant, and then the ſheriff to give execution of 2673. 
what the plaintiff demands. 35 . | 

If the execution be for twenty acres, it ſeems the ſheriff muſt Roll. Rep. 
give twenty acres, according to the common eſtimation of the . 
county where the lands lie. 


3. How the Plaintiff is to be quieted, and what Relief he has 
when his Poſſeſſion is diſturbed. 


And here it is further obſervable, that this writ of execution is Roll. Abr. | 
only returnable at the election of the plaintiff; and the court, at 1 992 
the inſtance of the defendant, will no: direct the writ to be re- Rall. "ogy 1 
turned. This ſeems to be left to the choice of the plaintiff, that 353. N 
he may take what is moſt for his advantage, in order to have the 1 * jp 
full benefit of his judgment: the beſt way to effect that is, to 2. © f 

Fu J e 
ſutfer him to renew the execution at his plerſure till full execu- 6 Mod. 27. 
tion be had. For the plaintiff cannot renew execution after one 
habere facias is returned and filed, becauſe it then appears on 
record, that the plaintiff hath had the benefit of his ſuit; and 
then the new execution is but a&um agere, and, conſequently, ſu- 
perfluous; and therefore the court will not oblige the ſheriff to 
make any return, but at the deſire of the plaintiff. | 
If the writ be returned by the ſheriff, though not filed, it ſeems 2 Browal, 
no new habere facias ſhall iſſue, becauſe when the return is made, 216. 
it becomes a record, which the court is entitled to. | 

But where the writ is neither returned nor filed, there is then Palm. 289. 
no act of record, by which it appears to the court that the plain- 
tiff hath had any benefit by his judgment; and there upon a ſug- 
geſtion, vic. non miſit breve, the plaintiff is entitled to a new writ, 
becauſe the omiſſion of the officer ſhall not turn to the plaintiff's 
delay or prejudice, But the new writ cannot iflue till the return 
of the firit writ be out; becauſe till the return be paſt, non conſiat 
to the court, but the ſheriff may do his duty, and the plaintiff 
thereby have the full benefit of his judgment; in which caſe there 
can be no occaſion for a new habere facias. 

If the officer be diſturbed in the execution of the writ, on an 6 Mod. 27. 
affidavit the court will grant an attachment againſt the partg, whe- | 
ther he be the defendant or a ſtranger : for the writ is the proceſs of #00 
the court, and any diſturbance given to the execution of it is a L 
contempt of the authority of the court from whence it ifſues, and aa 
a5 luch will be puniſhed, The proceſs is not underſtood to be 9 
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executed, nor the execution complete, till the ſheriff and his oſſi- 

cers be gone, and the plaintiff left in quiet poſſeſſion. 

Keb. 499. But after the poſſeſſion given, either on the habere facias paſſeſ- 
N and ſionem, or agreement of the parties, the law ſeems to make a dif. 
| ? ference where the plaintiff is turned out of poſſeſſion by the de. 
fendant, and where by a ſtranger. When it is done by the de. 

fendant himſelf, the plaintiff may have either a new habere facias 

or an attachment, becauſe the defendant himſelf ſhall never by 

his own aCt keep the poſſeſſion which the plaintiff has recovered 

from him by due courſe of law. But where a ſtranger turns the 

plaintiff out of poſſeſſion after execution fully executed, the plain- 

tiff is put to another action, or to an. indictment for the forcible 

entry. For the title was never tried between the plaintiff and a 

ſtranger; and he may claim the land by title paramount to the 

plaintiff, or he may come in under bim; and then the recovery 

and execution in the former action ought not to hinder the ſtran- 


the law were otherwiſe, the plaintiff might by virtue of a new 
| habere facias turn out even his own tenants, who came in after 
bw the execution executed; whereas the pofſeſſion was given him 
w only againſt the detendant in the action, and not againſt others 
" not parties to the ſuit. ; | 
* (a) Style, Thus in the cafe of (a) Fortune and Johnſon, the court was 
4 3188. moved for an attachment againſt John, for ejecting one who 
had been put into poſſeſſion by an havere facias : but becauſe it 
appeared that Fohnſ5n claimed under an elder judgment, the 
court would not make any rule in it, becauſe it was title againſt 
title, and therefore left them to take their courſe at law. 
Dl. Rep. [But in the caſe of a tenant, (who cannot be conſidered as 2 
5%. mere ſtranger, ) it is otherwiſe. As in Davis v. Doe, an attach- 
ment was granted, and that abſolute, in the firſt inſtance, againſt 
the tenant in poſſeſhon, on an affidavit that he had been ſerved 
with a rule of court, (which had been made abſolute,) for deliver- 
by” | ing up the poſſeſſion, and had refuſed ſo to do.] 
6 Style, 408. The plaintiff had judgment in ejectment, and by agreement 
' b EAN afterwards, the defendant was to hold the land for the reſidue of 
1 [(a) This his term, and held it accordingly for ſome time, when the plain- 
deciſion is tiff took out an habere faciar and executed it, The defendant 
4; gg moved the court for reſtitution on ground of the agreement} 
* if to ny but the court would not grant it, but left the defendant to his 
„ attention. action on the caſe on the agreement, for the judgment was en- 
"oY dated, tered abſolutely (a). But if the judgment had been entered with 
nothing can A cet executio for ſuch a time, and the plaintiff had taken out 
be more execution within the time, the defendant might have had reſtitu- 
e ye tion, becauſe the judgment was entered with this limitation, that 
ecution was the plaintiff ſhould not have the fruit of it till fuch a time. But 
iſſued con- oyere, how could that appear to the court? fince it ſeems the ch. 
traty to gocd EET. | * to ſeems t0 
faith; and Jef executio is not entered on the roll. The difference ice 
whenever have been between a judgment by confeſſion, and a judgment en 
4 2: 56S verdict. Where the former is given with a ceſſet executio; if the 
* in te con. execution be afterwards taken contrary to the agreement, the 
Ei | 5 court 


ger from keeping that poſſeſſion which he may have a right to. If 


Ejetment, 


437 


court will ſet it aſide, and lay the attorney by the heels: but Ccientious 


where judgment is given on verdict, there, the verdict is the foot *x*rcile of 
: its ſummary 


Juriſdiction, 


and ground of the judgment, and the court will not take notice 


of the ſubſequent agreement of the parties, but leave them to 
their remedy (a), 85 


Runningt. Eject. 437. (a) Yet according to the modern practice, if the truth be mani 


c:uit by affidavit, the party may obtain relief from its ſummary juriſdiction.] 


(J) Of the Meſne Profits, and how to be recovered. 


A though in ejectment the plaintiff, if he prevails, is to recover 

damages, yet the damages which he hath ſuſtained by being 
kept out of the meſne profits are not (b) recoverable in this action; 
beeauſe it is never laid with a (e) continuands, and therefore com- 


prehends only the damages ſuſtained in the particular act of ouſter 


complained of. Indeed, the action of ejectment, as now conducted, 
is altogether a mere fiction, brought by a nominal plaintiff againſt 
a nominal defendant, for a /uppsſed ouſter, and of courſe for mere 
uminal damages. The object at this day propoſed to be reco- 
vered by it is quite changed from what it was in its original ſtate 
lor, as formerly, damages only were recoverable by it, and not the 
term; fo now the term only is ſought for by it, and not damages. 
For a ſatisfaction in damages, therefore, a ſubſequent action is to 


de brought, which ſubſequent action is in form, an action of treſ- 


paſs, vi et armis, but in ect to recover the rents and profits of the 
eſtate, It is in form an action of treſpaſs, becauſe it is conſequent 
and as it were, ſupplemental to the action of ejectment, and there- 
fore muſt neceſſarily be of the ſame ſpecies with it. It may be 
brought by the leſſor of the plaintiff in his own name, or in the 
name of the nominal leſſee; but in either ſhape it is equally his 
action; for it is not in any manner affected by the fiction 1n the 
ejcctment. And it may be brought in the name of the nominal 
leſlee as well where the judgment is by default, as where it is 
upon a verdict ; for there is no diſtinction between judgment by a 
default, and upon verdict ; in the one, the right of the plaintiff is 


tried and determined againſt the defendant; in the other, it is 
confeſſed. | 


firſt judgment. Perhaps it may be anſwered, that the court will take notice that the p 


will inter- 
poſe and cor- 
rect it. 


feſted ta the 


Pract. Reg. 
C. P. 62. 


— 


Will. 
eb. 


2 Burr. 688. 
3 Term 


Rep. 17. 


547. (3) It 
ſeems cer- 
tain, that 
the plaintifF 
may recover 
the whole 
meſne pro- 
fits in the 
ejectment; 
and that is 
apparent 
from 16 & 
17 Car. 2. 
which en- 
acts, that in 
caſe the 
judgment 

be affirmed 
on the writ 
of error, the 
court may 
award a writ 
of inquiry as 
well of the 
meſne pro- 
fits, as of 
the damages 
by any waſte 
committed 
after the 


roceedings in 


eject ment are merely fictitious, and only to enable the plaintiff to get poſſeſſion, and that it is never 
uſual to recover more than ſmall damages for the ouſter, without any confideration had of the meſne 
profits, And it is certain the courts do frequently take that into conſideration; otherwiſe the leſſor 
would not be entitled to recover at all for the time laid in the declaration, ſince, by his own ſhewing, 
his leſſee, and not himſelf, was entitled to the action. But if the plaintiff were, upon the judgment 
in the ejectment being affirmed in error, to have a writ of inquiry, it would probably, if rightly 
pleaded, prevent him from recovering any thing in a ſubſequent action of treſpaſs; and therefore, if the 


gemiſe were laid any time back, it would be adviſeable for the plaintiff in ejectment to take (as he may) 


J1gment for his coits on the writ of error, without having any writ of inquiry. Bull. Ni. Pri. 83. 
in Traherne v. Greſſingham, Barnes, 87. it is ſaid by the court, that the actions for meſne profits 
(waich are grown very faſhionable) tend to create double expence : that the plaintiff ſhould be ready at 
the trial of the ejectment to prove his damages, which may be recovered in that action, without bring- 


ing a ſecond for meſne profits. 


(c) But it was formerly thought, that antecedent profits were not reco- 


verable at law; and therefore it was uſual eee to go into equity for an account of the melng 


bivits. 1 Vern, 105+ 4 Will. 118. 2 Burr. 3 Term Rep. 17. 547-3 
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Runningt. 
Ezect. 439. 
Skin. 247. 
Salk. 260. 


Lill. Pr. 


Reg. 499. 
2 Str. 960. 


Dacoſta v. 
Atkins, 
Hil. 4 G. 2 
Bull. Ni. 
Pri. 87. 

2 Burr. 
688. 


Barnes, 472 


Boll. Ni. 
Pri. 87. 


Runningt. 
Eject. 442+ 


Bull. Ni. 
Pri. 87. 


Stanynough 
v. Couſins, 


Barnes, 456. 


1 Roll. Abr. 


tit. Treſpaſs 


per Relation. 


Ejetment, 

If the action be in the name of the nominal plaintiff, the court, 
upon application, will ſtay the ſuit, till ſecurity be given for an- 
ſwering the coſts: and if ſuch a plaintiff releaſe the action, his 
releaſe will be ſet aſide, as a contempt of court. 

It was formerly holden, that if the action for meſne profits 
were brought in the name of the leſſor of the plaintiff, or after a 
judgment by default, the defendant in ſuch action was at liberty 
to controvert the plaintiff's title, the leſſor of the plaintiff in the 
one caſe, and the tenant, who had never appeared, in the other 
caſe, being no parties to the record, and therefore no eſtoppel 
ariſing either againſt, or in favour of either of them. But it is 
now ſettled, that after a recovery in ejectment, the tenant is 
eſtopped from controverting the title in a ſubſequent action for 
meſne profits; provided the plaintiff proceed only for thoſe pro- 
fits from the time of the ouſter complained of in the ejectment: 
but if he proceed for antecedent profits, he muſt prove his title 
to the premiſes whence they aroſe, to ſhew his right to receive 
them. | 

Hence it ſhould ſeem, that in order to prove the plaintiff's title 
in an action for the meſne profits, it is only neceſſary to produce 
the judgment in ejectment; and ſo is the practice, where the 
judgment is after verdict: but after judgment by default, the 
practice is different: then, it is uſual not only to produce the 
judgment, but alſo to prove a writ of poſſeſſion executed. This 
latter proof, however, does not ſeem to be neceſlary ; for if the 
tenant be concluded by the judgment in ejectment from contro- 
verting the plaintiff's title, he is, conſequently, concluded from 
controverting his poſſeſſion, becauſe poſſeſſion is part of his title, 

But it this action be brought againſt a precedent occupier, the 
judgment in ejectment is no evidence againſt him; and therefore in 
ſuch caſe, it is neceſſary for the plaintiff to prove his title, and 
alſo an actual entry; for treſpaſs being a poſſeſſory action cannot 
be maintained without it. But it may admit of doubt what proof 
of an actual entry will be ſufficient. It has been ſaid, that the 
plaintiff will be entitled to recover the meſne profits only from the 
time he can-prdve himſelf to have been in actual poſſeſſion ; and 
therefore, if a man make his will and die, the deviſee will not be 
entitled to the profits till he has made an actual entry. Others 
have holden, that when once he has made an actual entry, that 
will have relation to the time his title accrued, ſo as to entitle him 
to recover the meſne profits from that time, and they rely on the 
caſe in 1 Sid. 239. which was treſpaſs brought for the meſne 
profits devant le leaſe, and nothing ſaid in the caſe about proving 
an actual entry antecedent to it. They ſay too, that if the law 
were not ſo, the courts would never have ſuffered plaintiffs in 
ejectments to lay their demiſes back in the manner they now do, 
and by that means entitle themſelves to profits they would nat 
otherwiſe be entitled to. However, ſuppoſing a ſubſequent ent! 
has relation to the time the plaintiff's title accrued, yet certain 
the defendant may plead the ſtatute of limitations, and by that 
means protect himſelf from all but the laſt fix vears, = s 
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In this aCtion the plaintiff muſt prove the value of the meſne 
profits; for the judgment in ejectment does not prove any thing 
as to that. In eſtimating it, however, the jury are not contined to 
the mere rent of the premiſes; they may give ?xtra damages, and 
aſter judgment by default, the coſts in ejectment are recoverable, 
and are therefore uſually declared for as damages, in the action 
for meſne profits. 

Bankruptcy is no plea in bar to this action. 


A plaintiff may, if he pleaſes, wave the treſpaſs, and recover 
the meſne profits in an action for uſe and occupation. But in 
the action for uſe and occupation he cannot recover the profits 
any farther than to the time bf the demiſe in the ejectment; for 
this action does not ſpring out of the ejectment as the action of 
treſpaſs does, but, when applied to the ſame thing, is totally in- 
conſiſtent with it, this being founded on a contract, that on a tort ; 
in the one, the plaintiff ſays the defendant is his tenant, and 
therefore muſt pay him rent; in the other, he ſays he is no longer 
his tenant, and therefore mult deliver him up the poſſeſſion,} 


(I) Of bringing a new or ſecond Ejectment. 


O of the advantages attending this action is, that a man 
may have a remedy toties quoties, he being allowed to bring as 


many ejeckments as he pleaſes (a). But this has ſometimes proved 


a very great miſchief, and yet it ſeems to be without remedy : for 
though it has been attempted in Chancery, after three or four 
cjectments, by a bill of peace, to eſtabliſh the prevailing party's 
title; yet it hath been always denied to alter the courſe of the law, 
for that every termor may have an ejectment, and every new 
ejectment ſuppoſes a new demiſe ;z and the. coſts in ejectment are 
a recompence for the trouble and charge to which the poſſeſſor is 
put. But where the ſuit begins in Chancery for relief touching 
pretended incumbrances on the title of lands, and that court has 
ordered the defendant to purſue an ejectment at law, there, after 
on2 or two ejectments tried, and the right ſettled to the ſatiſ- 
faction of the court, it hath ordered a perpetual injunction 
againſt the defendant ; becauſe there the ſuit was firſt attached in 


439 


3 Wil. 121. 


2 Term 


Rep. 547. 


Coodtitle 
v. North, 
Dougl. 584. 
Birch v. 
Wright, 

1 Term 


Rep. 336, 


(a) 10 Mod, 
1. 


that court, and never began at law; and ſuch precedent incum- 


brances appearing to be fraudulent and inequitable againſt the 
rig it is within the compaſs of the court to relieve againſt 
mem. 

It a man has (5) a verdict in ejectment, and coſts are taxed, 
and an attachment iſſues for non-payment of them, the defend- 
ant ſhall not have an ejectment againſt the plaintiff in the ſame 
court till he hath paid thoſe coſts; but he may proceed in eject- 
ment in another court without coſts paid: the reaſon is, becauſe 
the ſame court will ſee an obedience paid to their rules before 
they will ſuffer the diſobedient perſon to proceed in a cauſe of the 
lame kind; but one court cannot take cognizance of the rules of 

e another 


Sid. 279. 
(5) 8s 
the plaintiff 
is nonſuit, 
he cannot 
bring a ſe- 
cond eject 
ment, with- 
out paying 
the colts of 
the tuſt, 


n ts. oct KS 


= SS - 


—— 
1 * 
- 


2 [ 
[ - 
k = 
N = 
4 
* 
5 
y 1 
4 1343 $8 
= 
, 
\k F 
5 4,284 
# 
7» 
1 1 
71 
Y 1 
1 
18 
if” Ss 
12 1 
1 
9 
7 11 
0 I's. 
: % 
SEES 
the £ 
7 
V4 BT 
Fam 
5 ; 
1 1 
[ 


r — 72 
— Lance; 4 as 
= IA ws * " Find * - Ot _— 
ph es n n 
1 -4 


* 2 6E 9 7 

— —— — 5 ur 0 ns: | ISS Ad ae & _ r e 1 - 
EE ˙ R ct) Sod '- io A IRIS — : — ep 
og ns bo rn © % * — — 


— 
pea cat 
Pate.” jo 


i, 


Rnd (mot 
3 


* 
8 


* — 2 
reer 
* 


n 2 — — 


= i FB .%- = . 
pA ery nes RET og <4 


= 1 
Ld 
IN 


— — 
2 _ OPER 1 N 2 — — * aan Cor AI IE. 2." — * 
r 9 K = ; r » 
e . Sas T . 
r 1 — 2 B Oe OE IT 2 . 
NS 2-4 SSD, r > * N 2 
— — — >, = ONS" — nn * rr —— 


* 4 
_ 

n 

TILE 


of 
* 


i 
E 3 "II We > 
Yr 23 HR RI = 
24-20 > ARS IRE OS 
1 


"£2; 


* 
. 
= od nate ras 


440 Ejetment, 

Salk. 255. another court. [But this diſtin tion now no longer prevails; and 
K the courts of Weſtminſter Hall conſider a former ejectment in ay. 
Comb. 119. , . 2 . 

Fi Salk, other court in the ſame light, as a former ejement in the ſame court, 
255. Barnes, and will in either caſe equally ſtay the proceedings in a new 
153.1 ejectment, till the coſts of a former be paid. | 


Doe v. Law, A former ejectment had been brought in the King's Bench, where 


A the defendant, in Hilary term 13 Geo. 3., obtained a rule for coſts 
for not proceeding to trial, which were taxed at 85 J. 8 d. after which 
the cauſe was tried in the ſame term by a ſpecial jury, and a verdict 

mk. for the defendant ;z and his coſts were taxed on the potea on the 11th 


June 1777, at 273 L log.; total 358 J. 10s. 8d.; no part of which 
was paid, It was moved in C. H. to ſtay the proceedings in this 
cauſe till the coſts of the former were paid. For the plaintiff it 
was urged, that the application came too late. The declaration 
was delivered before the eſſoign-day of Eaſter term 1777. Notice 
of trial was given for the ſittings after Trinity term, viz. the 19th 
of June 1777. Ihe plaintiff had been at the expence of prepar- 
ing for trial, and bringing his witneſſes to town; and the motion 
was not made till Friday the 13th of June. In ſupport of the 
motion it was alleged, that the cauſe was ſo clear at the laſt trial, 
and the parties had reſted ſo long, that the defendant did not 
think them in earneſt till notice of trial was given. He then 
proceeded to tax his cofts in order to ground this application, 
which otherwiſe he would not have done, the leſſor of the plain- 
tiff being inſolvent. The court, on conſidering all the circum- 
ſtances, made the rule abſolute. 
Poe v. Law, An ejectment brought by the fraudulent aſſignee of an inſolvent 
fn Rep. was ſtayed, till the coſts of former ejectments, which had been 
a brought by the debtor himſelf, were paid. 
smith v. Where there is manifeſt vexation and oppreſſion, the court will 


ng. ſtay the proceedings in a ſecond ejectment, even though the leflor 
Rep. 904. of the plaintiff did not enter into a conſent-rule in the former 
raue. | 
Bin v. But where the leſſor of the plaintiff was in cuſtody, under an 
enn, 


attachment for non-payment of coſts in a former ejectment, and 
brought a new ejectment upon the ſame demiſe, the court refuſed 
to ſtay the proceedings therein, till the coſts of the former ſhould 
be paid. 

Roberts v Though the principle of this rule be founded in a ſuppoſed 
A F vexation of the party, yet, where a defendant againſt whom there 
Bur . had been a verdict in a f jectment, afterwards brought an 
But gu. verdict in a former ejectment, afterwards broug 
whether the ejectment againſt the former plaintiff, the court would not ſtay 
dente would the proceedings in the latter till after the coſts of the former eject- 
terpoſe, and Ment were paid, ] 


conliſtently with the principle ſtay the proceedings; for though both actions he not commenced by the 
ſame perſon, yet, in truth, it is equally vexatious to pioceed in the latter, till the coſts of the former 
action be diſcharged ? Runningt. Eject. 420. | 1 


Barnes, 180. 


Salk. 25% But no new ejectment ſhall be brought by the defendant after 
Fol, C.J. recovery againſt him, till he has quitted the poſſeſſion, or the te- 
: nants have attorned to the plaintiff; ſo that he be in poſſeſſion, 


and the defendant out. 
[Where 


EjeUment, 441 
[Where a defendant in ejectment, pending a writ of error, Salk. 259. 
brings a new aCtion, the court will ſtay the proceedings on the 


ſecond ejectment, till the error is determined. So they will, Andr. 298. 
pending a ſpecial verdict. ] Bp 


Election. 


(A) In what Caſes an Election is given. 


(B) To what Perſon: And herein of him that is to 
do the firſt Act. 


(C) Where it ſhall be ſaid to continue, or be 
determined. : 


(D) What ſhall be ſaid a ſufficient Election. 


(A) In what Caſes an Election is given. 


5 a man grants twenty acres, parcel of his manor, without any Keile. 84. 
other deſcription of them; yet the grant is not void, for an 8 
acre 15 a thing (a) certain, and the ſituation may be reduced to a man ſells 


ccrtainty by the election of the grantee, | 201. worth 

| of his land, 
parcel of a manor ; this is void, it being neither certain in itſelf, nor reducible to a certainty, for no man 
i made judge of the value. 2 Co. 36. Keilw. 84. | 


So, if one being ſeiſed of a great waſte (5) grants the moiety of Leon. 30. 
a yard-land lying in the waſte, without aſcertaining what part, or "_ 7 
the ſpecial name of the land, or how bounded ; this may be re- (b) Bot if 
duced to a certainty by the election of the grantee : but it is A. ſeiſedin 
otherwiſe in the caſe of the king's grant, for there can be no elec- — 
tron 1n his caſe, and therefore the grant is void for incertainty. feoffment 


of eighteen, without deſcription of their fituation, &c. it is void, and no election can reduce it to a 
cetainty, becauſe a feoffment with livery cannot operate in futuro. Roll. Abr. 725. N. Bendl. 148. 
and. 11. Hob. 174. Moor, 181. S. C. & wide tit. Feoffment. 


50, if a man levies a fine come ceo que il ad de ſon done of an Roll. Abr. 
houſe and an hundred acres of land in D. where he hath there 4 Moor 
an houfe and 118 acres, (c) the conuſee may ele& which 100 84. 102. 
acres he will have, (4) for the election is given to him (e) by the S. P. N. 


line, yer, 280. 

3 Margin. S P. 

i, That ceftui que nf ſhall have it. Moor, 102. pl. 247. $92, pl. 832. adjudged.— Where _ 
| deviſee 
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deviſee of two acres not aſcertained ſhall have the election. N. Dyer, 280. margin. Upon à co. | 
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covenant, in conſideration of marriage, to ſtand ſeiſed of fo much land as ſhall be of the yearly value 
of forty marks; it hath been a queſtion, whether they, to whom the aſſurance was made, might enter 
into any part of the land of the value of forty marks, at their election, and hold the ſame in ſeveraliy; 
or if they ſhould be only tenants in common with the other; and whether they may chuſe one acre in 
one place, and one acre in another; and fo through the whole land where they pleaſe? 3 Leon. 27, 
vide Keilw. 84. Dyer, 280. Roll. Rep. 187. Lit. Rep. 218. (e) But if the conuſee renders 
it back to the conuſor for a certain number of years, the conuſor hath the election given him, which 
hundred acres he will have, and he may elect. Roll. Abr. 725. 


5 Co. 24. If a man grants 600 cords of wood out of a large wood, the 


Palmer's . . 
„ e grantee hath election to take them, when and in what part of the 


Eliz. 819. wood he pleaſes, without any appointment of the grantor, and, 
Way, 32. conſequently, may aſſign his intereſt in them to a third perfon, 


* 691. and he ſhall have the like election. ä 
Jon. 276. S. C. cited. Hob. 174. like point. | 


5 Co. 24 But if one grants to me 1000 cords of wood, to be taken at 
in Palmer's my eleCtion, and the grantor or a ſtranger cuts down part of the 
* wood, I can take no part of that which is cut down, but muſt ſup- 
ply myſelf out of the reſidue ſtill remaining. | 

Vent. 271. But if A. covenants with B. that he ſhall have twenty of the 
Motteram beſt trees in the wood of A. to be taken at the election of B. with. 
and Jolly. . : 3 s 

2 Lev. 142. in ſuch a time; it is a breach of the covenant in A. to cut down 
S. C. by the any trees within that time, becauſe the latitude of election which 


report of, HB. had is thereb idged. 
. ee is thereby abridged 
granted twenty of his beſt trees, & c. and adjudged the grantor ſhould not take any in the mean time, 
at leaſt without requeſt to the grantee to make his election; and ſo it was not like Palmer's caſe, for 


that being only of ſo many loads of wood, it was ſufficient if ſo many were left for the grantee, 


2 Roll, If rent be reſerved payable at the church of S. or D. upon con- 


Abr. 428. dition, c. the leſſee hath his election to pay it at either place; 
but for this 


wide head of and therefore to take advantage of the condition, the leſſor mult 


Rent. demand it in ſuch places, where by his own agreement he has 
permitted the tenant to pay it. | 

Benſon v. [Where money is agreed by articles to be laid out in land, the 

Benſon, party, who would have the ſole intereſt in the land, when bought, 

1 P. Wms. 5 F 8 

149. may elect to have the money paid to him, and that it ſhall not be 
laid out in land. 

Shorty. © So, if the party being adult, could by fine levied acquire the 

Wood, entire intereſt in the lands when ſettled (as tenant in tail with the 


> i 3 immediate remainder to himſelf in fee): but otherwiſe, if a reco- 


wards v. very would be neceſſary, as in caſe of a tenant in tail with re— 


Countels of malnder over. 
Warwick, 


2 P. Wms. 173. Oldham v. Hughes, 2 Atk. 453. Trafford v. Boehm, 3 Atk. 447. Cunningham 


v. Moody, I Vez. 176. Counteſs of Holderneſle v. Marquis of Caermarthon, 1 Br. Ch. Rep. 377. 


Contra, Eyre's caſe, 3 P. Wms. 13. and Mr. Onſlow's caſe mentioned in the note to Eyre's caſe. 


Eatlom v. But this rule will not apply where an infant becomes ſo entitled; 


Saunders 3 2 1. . 
„ N for an infant is incapable of making an election to vary the nature 


Carr v. of his eſtate.] 
Ehiſon, 2 Br. Ch. Rep. 56. 


itled; 
natule 


Elettion. 


(3) To what Perſon: And herein of him that is to 
do the firſt Act. 


1 is laid down as a general rule, that in caſe an election is given co. Lit. 145. 


of two ſeveral things, he who is the firſt agent, and ought to 
do the firſt act, ſhall have the election. | 


As, if a man grants a rent of 20 5. or a robe to one and his 
heirs, the grantor ſhall have the election, for he is the firſt agent 
by payment of one or delivery of the other. 


So, if a man makes a leaſe, rendering a rent or robe, the leſſee 


ſhall have the election. | 

But if I contract with you to pay you a robe, or twenty ſhillings, 
at Eaſter, you may, after the feaſt, bring debt for the one or the 
other. | 

So, if a man leaſes lands for years, reſerving weekly nine quar- 
ters of wheat, or the value thereof, as it ſhall then be ſold in the 
market of W., if the leflee pays neither of theſe at the time ap- 
pointed, the leſſor may have his action, at his election, for the 
wheat only; for though the leſſee might have paid any of them, 
at his eleCtion, at the day, yet after the day, the law gives the 
election to the leflor. | | 

If A. gives one of his horſes in his ſtable to B., B. hath the 
election which horſe to take, for he is the firſt agent by taking the 
horſe. - 

If one grants to another twenty loads of maple to be taken in 
his wood of D., there, the grantee ſhall have the eleCtion, for he 
ought to do the firſt act, viz. fell and take the ſame. 

If one ſeiſed in fee of a manor aliens the manor, except one 
cloſe called N. part of the manor, and there are two cloſes called 
N. which are part of the manor, and one contains nine acres, 
and the other but three acres, the alience ſhall not chuſe which 
of the ſaid cloſes he will have; but the alienor ſhall have the elec- 
tion, which of the ſaid cloſes ſhall paſs. | 

If I have three daughters, and I covenant that 7. S. ſhall diſpoſe 
of one of them in marriage, it is at my election of which, and 
aſter requeſt, I am bound to deliver her to him. | 


If an obligation be conditioned to pay B. or his heirs annually 
12/. at Midſummer and Chriſtmas, or to pay him or his heirs, at 
any of the ſaid feaſts, 180 J., the obligor hath election to pay the 
12/. or the 150/., but he ought to continue the payment of the 
12/, annually, until he pays the 150 1. Though he may at any 
ume determine the payment of the 12 J. by payment of the 150 /. 

If A. covenants with B., that A. or his ſon C., or either of 
them, ſhall work with B. at the grinding and poliſhing of glaſs, 
B. paying to each of them ſo much, &'*c. and B. requeſts C. to 
work with him, e. if he doth not, the covenant is broken, 


for B. had the election to require both or any of them to work 


vith him, | 


2 Co. 37. A. 


ſame rule. 


Doug. 14, 15.] 


Co. Lit. 
145. as 


Co. Lit. 
145. a. 

Co. Lit. 
145 as 


Roll. Abr. 
725. Denny 
and Parnell. 


Co. Lit. 14 ;. 
Moor, 82. : 
Dyer, 91. 


Co. Lit. 
145. a. 


Leon. 268. 
Sir Thomas 
Lee's caſe. 


Moor, 72. 
pl. 197. 
Dal. 73. 

S. C. 

Cro. Jac. 
594. Abbot 
and Rock- 
wood, ad- 
judged. 


2 Sid. 104. 
Sir Paul 
Neele and 
Reeve, ade 
judged, 
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444 | Eleftion. 

Lev. 54,55. In debt on an obligation, that if a ſhip put to ſea, and either 

eee the goods or the obligor come ſafe, he ſhould pay ſuch a ſun 

judged, over and above the uſe allowed by the ſtatute; the defendant 
pleaded, that the obligor died before he returned, and inſiſted, that 
he, as his executor, had an election to pay at which of the contin- 
gencies he pleaſed, and that therefore, the teſtator never return. 
ing, no action accrued ; but it was reſolved, that the payment 
ihould ariſe on either of the contingencies ; and that this being 
agreeable to the intention of the parties, the law ſupplies the 
words, ohich ſhould fir} happen, 


(C) Where the Election ſhall be ſaid to continue, 


or be determined. 


Co. Lit. V THERE the things granted are annual, and to have con- 


2 r tinuance, the election (where the law gives it him) remains 


2 Co. 37. 4 . 

Moor, 8 5. to the grantor, as well after the day as before; otherwiſe, when to 
Kellw. ;8. be performed wunicd vice. | 

Co. Lit. As :f I grant to another for life an annuity or robe at Eaſſer, 
145 A. | 


ew: ov 4 both are behind, the grantee ought to bring his writ of annuiy 
ſeems that in the disjunctive; for if he ſhould bring it for the one only, and 
if a leſſor recover, this judgment would (a) determine the election for ever; 
1 for he ſhould never have a writ of annuity afterwards, but a ſc? 
yearly a : £ 2 885 8 8 4 
rent, r Jucias upon the judgment; which reaſon Fitzherbert (b) in lis 
þ pair Natura Brevium not obſerving, held an opinion to the contrary. 
PUTS, anc 

the leſlee fail of payment at the day, the leſſor may diftrain for either of them; for in this caſe tit 
leſſer loſes his election only pro bac vice. Roll. Abr. 725. Co. Lit, 90. b. (6) Fol. 152. 


Co. Lit. When nothing paſſes to the feoffee or grantee (c) before election 


_———. to have the one thing or the other; there, the election ought to be 
Same fue. made in the lifetime of the parties; and the (d) heir or executo! 
(c) When cannot make the election, 

election cte- N 5 
ates the intereſt nothing paſſes till election. Hob. 174. — As if a man grants one of his horſes in! 
Hable; the election muſt be made in the time of the parties. Co. Lit. 145.— But if a man gives 0te 
of his horſes to A. and B., and after A. dies, yet B. may elect, becauſe this was a thing in intereſt in 
them, and no expreſs election limited. Roll. Abr. 725. — But if a man gives one of his horles to de 
elected by A. and B., if A. dies before election, B. cannot eleQ. Roll. Abr. 725—6. (d) For if be 
ſhould, he ſhould take as a purchaſer, where named only by way of limitation. Leon. 254. 


Co. Lit. 145. But where an eſtate or intereſt paſſes immediately to the feoffee, 

2 Co. 36. a. donee, or grantee; there, the election may be made by them, 0 

3 rule. their heirs or executors, 

Lutw. 803. | 

Co. Lit. When one and the ſame thing paſſeth to the donee or grant; 

145. % and the donee or grantee hath election in what manner or degre 
he will take this; there, the intereſt paſſeth immediately, and the 
party, his heirs or executors, may make election when they wil 

2 Co. 35. It A. being ſeiſed in fee of a manor, part in demeſne, and p** 

Sir Rowland in a leaſe for years reudering rent, and part in copyhold, in col, 
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Eleftion. 


to take by demiſe at common law, then B. would loſe the rents re- 
ſerved upon the leaſes for years for want of an attornment. It 
was alſo holden, that this election remained notwithſtanding the 
alteration of the eſtate by the ſecond indenture, and the death of 
the leſſor. 


tor this vide 3 Leon. 16. 2 And. 161. 


If a man levies a fine come ceo, Ec, of an houſe and 100 acres 


| 5f land in D. (where he hath there 118 acres), and the conuſee 


renders to the conuſor for 100 years, and after the conuſor dies, 
his executor may elect which of the 109 acres he will have, be- 
cauſe this was a thing in intereſt in the teſtator. 

A. died indebted by one bond to B., and by another bond to 
C., and left B. and J. S. executors. B. intermeddled with the 
goods, and died before probate, and before any election made to 
retain. It was inſiſted, but the point was afterwards waved, that 
as B, might have retained the goods in his hands, his executors 
had now the ſame power. However, in a preceding caſe, where 
A, lent money on bond to B. who dying inteſtate, C. took out 
adminiſtration to him, after which C. dying, A. took out admi- 
niſtration de honig non, &c., to B. it was determined (inter al.) that 
4. might, out of the aſſets of B., retain for ſuch bond- debt contract- 
ed before he took out adminiſtration; and though A. happened 
to die before he had made any election in what particular effects 
he would have the property altered; yet the court ſaid, it muſt be 
preſumed he would elect to have his own debt paid firſt, and this 
being preſumed, there would be no difficulty as to altering the 
property; for as the executors of A. were to account for the 


443 


ſells it to B. to hold for ſeventeen years from the death of A., and 2 And. 202. 
aſter 4. covenants to ſtand ſeiſed thereof to the uſe of himſelf a 
the heirs of his body, and dies, and B. enters; (a) he may eleCt 
whether he will take by the common law, or by bargain and ale, 
ſor 4. had power to paſs it either way ; and if he ſhould be obliged 


S. C. ad- 
nd judged. 


Poph. 95. 
S. Co Hob. 
1 59 S. Cs 
cited, 

(a) A bar- 
gain and 
ſale is en- 
rolled uind. 
faſch, and 
at the ſame 
time the 


| bargainor levies a fine to the bargainee, he may eleR to take by one or the other. 4 Co. 72. a. and 


Roll, Abt. 
725 


Croft v. 


92 
3 . Wms. 


183. 


Weeks 

v. Gore, 
Mich. 1720, 
cited ibid. 


alſets of B., they mult, on that account, deduct the amount of the 


money lent by B. to A.] | 

There was a compoſition between the prebendary of A. and the 
abbot and convent of B., that the prebendary of 4. and his ſuc- 
ccilors, for all time to come, ſhould have their election yearly, 
either to receive tithes in kind of corn or grain ariſing within cer- 
ta lands of the abbey, or elſe to receive five marks to be paid by the 
laid abbot and convent in lieu thereof; ſo as ſuch election was no- 
tited to the abbot, or any of the monks or porter of the abbey, &'c. 
The lands came to the king by the 31ſt of H. 8. and from him 
to the defendant, and the prebend came to the king by the iſt of 
Ele. 6. of chanteries, Sc. and from him to the plaintiff, Upon 
admitting the compoſition good, it was adjudged that the power 
of election was gone, becauſe it cannot now be made according to 
the compoſition: but in this caſe, it was ſaid by Hale Ch. Baron, 
that in one (b) Southavell”s caſe, in 44 Eliz. where an abbot had a 


quantity of wood, to be taken yearly in ſuch a wood, or a ſum of 


money 


Hard. 381. 
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| Clettion, 
money at his election; it was held, the election was transferred to 
the king by the ſtatute of diſſolution of monaſteries. 

If one enfeoffs another of two acres, to hold the one for life 
and the other in tail, and he before election makes a feoffment of 
both; in this caſe, the feoffor ſhall enter into which of then 
he will, for the feoffee, by this wrongful act, hath loft hi 
eleCtion. 

[By ſettlement, previous to the marriage of the plaintif 
Samuel Tyſſen and Sarah his wife, bearing date 24th September 
1779, Francis John Tyſſen deceaſed, the plaintiff's father, agreed to 
convey certain lands and other eſtates, and it being, among other 
parcels, recited, that certain farms, Sc. at Foulden in Norfolk 
were of the rent of 550/. he covenanted before the end of twenty. 
four calendar months, to purchaſe lands in the county of Nera, 
ſufficient to make up, with the farms at Foulden, the ſum of 500 / 
a year, and to convey the ſame to uſes, or to convey other farms, 
Sc. at Hackney in Middleſex, of ſufficient value to make good ſo 
much as the farms, Cc. in Norfolk, ſnould be deficient of 5001. 
year. By an indorſement on the deed (before the execution there- 
of) it was agreed by the parties, that it ſhould be at the option of 
Francis John Tyſſen, within twenty-four calendar months after the 
marriage, either to convey the lands according to the covenant, or 
ro pay the truſtees 12,000/. to be laid out in the purchaſe of other 
lands to be ſettled to the like uſes; and in the mean time to be 
placed out at intereſt, and the intereſt to be received by the per- 
fons entitled, according to their reſpective intereſts. The mar- 
riage took place, and there was no iſſue, except a daughter, who 
was one of the plaintiffs. Francis Fohn Tyſſen, died gth September 
1781, having made his will, bearing date the day of his deatl, 
whereby he gave annuities charged upon his eſtates in Middleſex, 
Eſex, Norfolk, and elſewhere, and gave and deviſed all his manors, 
Sc., to truſtees for payment of debts and legacies, and for other 
purpoſes, and to allow the plaintiff Samuel, ſuch ſum of money 
yearly during his life, as they ſhould think proper, the remainder 
to accumulate during his life, and after his death to be laid outto 
certain uſes therein declared. The conveyance, covenanted to be 
made by the ſettlement, having never been made, or the monef 
paid; the plaintiffs filed their bill, praying that Francis John migit 
be declared to have made his election to pay the 12,000 J. or that 
an election might now be made: and if the perſons intereſtel 
ſhould ele& to pay the 12,000/. it ſhould now be raiſed ; and, 
if the election ſhould not be conſidered as having been made, aud 
ſhould not be now made, that a proper part of the teſtator's eſtate 


in Norfolk ſhould be conveyed upon the truſts in the marriage 


articles. The plaintiffs, by the bill inſiſted, that Francis Jet 
Yen, by the deviſe of the premiſes covenanted to be conveyed, 
(included in the general deviſe,) had made his election to pay the 
12,000/. and if not ſo, that the defendants by letters and a 
ſtated in the bill, had made ſuch election. The heir at law and 
executors ſubmitted the queſtion of election, and ſaid that tit 
teſtator's debts having exceeded his perſonal eſtate, they had no fund 
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out of which to pay the 12,0007. but the real eſtate. Lord Chan- 
cellor ſaid, that although the teſtator had covenanted to convey 
in twenty-four months, and therefore, after that time he had 
loſt. his election; yet, after that time, as it lay in recompences, 
the court would have permitted it to be made good; and, after 
his deceaſe, he having given both his real and his perſonal eſtate 
to the ſame perſon, that perſon might perform Either part of the 
covenant, and the court would not hold the deviſee bound by the 
teſtator not having made his election within twenty-four months: 
but in the events which had happened, his lordſhip decreed the 
eſtate at Foulden, to be conveyed to the uſes of the ſettlement, and 
to be made equal to 500. per annum, by the conveyance of other 
parts of the eitates. | 

If a teſtator is bound to ſettle within four months after his mar- Faftwood 
riage, lands of 1007. per annum upon his. wife, or to leave her ' Vinke, 
2000/., and die within the four months, and the four months 
elapſe without any election being made by the executors; yet, 
under ſuch circumſtances, a court of equity will enlarge the time, 
and relieve againſt the lapſe, ] | 


(D) What ſhall be ſaid a ſufficient Election. 


I a man gives two acres to another, to hold the one for life and Plow. 6. 
the other in fee, and the donee after makes a feoffment of one Roll. Abr. 
acre; (a) this is an election to have the fee 1 748 
3 ave the fee in that. (a) That 
when one who is both executor and deviſee enters generally, without claim or demonſtration of election, 
he ſhall have the thing deviſed, as executor, which is his firſt and general authority. 10 Co. 47. b. 
& vide Plow. 520. Cro, Eliz. 223. 2 Co. 37. b. | 


If a man leaſes two acres for life, the remainder of one acre in Plow. 6. 
fee, and after licenſes the leſſee to cut trees in one acre ; this is an Rol. Abr. 


election that he ſhall have the fee in the other acre. | 7aGs 
When the election is given to ſeveral perſons, there, the (6) firſt. Co. Lit, 
election made by any of the perſons ſhall ſtand. T4$- © 


; ; 2 Co. 37. 2. 
ame rule. (6) Where an election made by tenant for life ſhall bind him in remainder. Moor, 102. 


As if a man leaſes two acres to A. for life, the remainder of one 2 Co. 36. b. 
acre to B., and of the other acre to C., B. or C. may ele& which 


of the acres they will have, and the firſt election by one binds 
the other. 


Where a party ſhall be put to an election, ſee tit. © Wills and 


Tefla ments,” ] 
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Error. 
te) There- Writ of error is (a) a commiſſion to judges of a ſuperior 


fore differs court, by which they are authoriſed to examine the record 
from ano- 


ther writ upon Which a judgment was given in an inferior court, and on 

or action. ſuch examination to affirm or reverſe the ſame, according to lay, 
enk. Rep · | 

1 5. 2 Inſt, 40+ Yelv. 209.—But yet, if by the writ of error the plaintiff therein may recover, or be 

reſtored to any thing, it may be releaſed by the name of an action. Co. Lit. 288. b.—In a writ of 

error to reverſe a fine as couſin and heir of the conuſor, it need not be ſhewn in the writ of error, how 


he is couſin ; for it is but a commiſſion to examine errors, and needs not ſuch certainty as other writs, 
Cro. Jac. 160, 


Co. Lit. This writ lies where a man 1s grieved by an error in the foun- 


289. bo dation, proceeding, judgment or execution of a ſuit. | 
But for the better Underſtanding hereof I ſhall conſider, 
(A) In what Caſes a Writ of Error will lie: And 


herein, 


I, In what Caſes a Writ of Error is the proper Remedy tobe 
relieved againſt an erroneous Judgment. | 


2. On what Judgments a Writ of Error will lie. 


3. In what Court the Judgment muſt be given on which a 
Writ of Error will lie. Rs 


(B) Who may bring a Writ of Error, and again: 
whom: And herein of the Perſons neceſſary to 
be made Parties thereto. 


(C) Of the Time of bringing a Writ of Error. 
(D) Of the Manner of bringing it : And herein, 
1. Of the Form of the Writ, and where the record ſhall be 


ſaid to be removed. 


2. What is neceſſary to be removed; and herein of removing 
the Record, or a Tranſcript. 


(E) Of alleging Diminution and granting a C. 


Fiorari. 


(F) Of the Scire Facias. 


(0) 0! 


Error, 


(G) Of the Proceedings after the Record removed : 
And herein of the Abatement of the Writ of 
Error. 


i) How far the Writ of OST is a Superſedeas, 
(I) To what Court a Writ of Error lies: And 


lor herein, | 1 
18 1. Of Writs of Error into Parliament. oF 
aw, 2, Of Writs of Error into the Exchequer-Chamber. 1 
5 3. Of reverſing Judgments in the Court of Exchequer. M1 
t of 4. Of Writs of Error into the King's Bench, bf 
= 5. Of Writs of Error in the Common Pleas and other Infe- 1 
rior Courts. Kal 
dun- 6. Where a Writ of Error lies in the ſame Court in which N 
the Record is. 4 
K) Of aſſigning Errors: And herein, batt 
And 1. Of the Manner of aſſigning Errors. "vs 
2. Of aſſigning Errors in Fact and in Law. {208 
3. Of aſſigning that for Error which appears contrary to the | Woh 
to be Record. Rh 
4. Of aſſigning that for Error which is for the Party's Ad- 1908 
vantage, wa 
ich 2 5. Where the Matter aſſigned for Error is aided by the Ap- Wo 
pearance of the Party, and in not being taken Advantage 1 
i of in proper Time. 1 
ainſt 6. Where Matters which might be aſſigned for Error are 1 MR 
y {0 aided by a Releaſe, and the Conſent of Parties. IT” - 
L) What Defence the Defendant in Error may 17M 
make: And herein of pleading a Releaſe. 411608 
in | RR 
(M) Of the Judgment to be given on the Writ of {1208 
hall be Error : And herein, 58 
8 
moving 1, Where on a Writ of Error, Part only, or the whole Judg- * Ll 
ment ſhall be reverſed. 37 9 
2. What Judgment ſhall be given on the Reverſal of the firſt. : my 
"Ger" 3. To what the Parties ſhall be reſtored on the Reverſal of th? 
the firſt Judgment. 1 


vor. It, | G g (A) In 


_— — — K a * — 
5 F? n F 
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459 | Error. 


(aA) In what Caſes a Writ: of Error will lie: And 


herein, 


1. In what Cafes a Writ of Error is the proper Remedy to he 
relieved againſt an erroneous Judgment. 


(a) When a R Egularly, an erroneous judgment given in a court of record 
Rane 15 Er can (a) only be reverſed by writ of error. | 
roneouſly 

acknowledged, as before one that has no authority, or if a ſtatute merchant hath but one ſeal, &c, a 
audita querela lies, and not a writ of error; but if a ſtatute js well acknowledged, and the executiog 
eironeous, a writ of ertor lies. Cro. Eliz. 233. 810. Owen, 142. Dyer, 35. pl. 27. Leon, 233. 


A judgment in a copyhold court reveried upon petition to the lord, and the party reſtored to hy 


damages by azudi:a guerela. 4 Co. 30. b. — Where the fact aſſigned for error is in the tuggeſtion of the 
writ itſelf, and not in any of the proceedings in the cauſe, no writ of error lies, but the party muſt bring 
an audita querela. Carth, 282. 4 Mod, 314. Salk. 262. pl. 3. but for this wide tit. Audita Quere 


28 AT. 179, Therefore, if the tenant in a cui in vita dies ſeiſed (5) pending 
Roll. Abr. 2 P D b by * . J . * 
e. the writ, and after judgment is given againſt him, which is erro- 


2 Bull. 242. 
S. P. 
(5) So, if 


in ejectment 


the defend- 


neous, and after the recoverer ſues execution againſt the heir, and 
he brings an aſſiſe, he ſhall not avoid this judgment againſt hu 
father, by ſaying, that his father died pending the writ z for the 
judgment is not void, but only voidable. 


ant had died after verdict and before judgment, his heir could not avoid the judgment but by wit if 
error. Roll. Abr. 7542. — Note, that this is aided bY 16 & 17 Car. 2. c. 8. and cannot be taken ad- 
vantage of on a writ of error; for which wide tit. Amendment and Jeofail, 


Roll. Abr. In an action upon the caſe, if the plaintiff be nonſuit, and after 
4/0 oo it be entered, that he rel:guit actionem ſuam, & fatetur ſe nolle ulte- 
adjudged. rius proſequi, upon which coſts are aſſeſſed; though it be admitted, 
that this judgment is erroneous, becauſe this is not any nonſuit, as 
it is entered ; yet in an aCtion of debt for the colts, the defendant 
ſhall not avoid it by plea without a writ of error; for it is a judy: 
ment de facto not void, but only voidable by Writ of Error. 
Roll, Abr. If a man recovers againlt the principal, and ſues a /cire facu 
3 "ay againſt the bail, they cannot ſay the principal died before the judg: 
S. C. Leon, ment, and (c) ſo avoid the judgment by plea, for it is againſt ths 
101. S. C. record. | : 


(c) But it is 


a good plea by way of excuſe for not bringing in the body, but not to avoid the judgment, being a record, 
which mult be avuided by writ of error. 2 Mod. 308. & wide Godb. 377. and tit. Pail in Civil Cauks 
[ But by tat. 17 Car. 2. c. S. the death of either party between verdi& and judgment ſhall not be alleged 
for error, ſo as the judgment be entered within two terms after the verdict. } 


2 Inſt. 513. 


but for re- 
verſing er- 


If a fine is levied without an original, or of more than is con. 
tained in the original, it is not void, but only voidable by writ d 


roneous fines CTTOr. 
and recoverics, ie, head of Fines and Recoveries. 


Roll. Abr, If an infant ſuffers a common recovery, in which he comes n 
8 as vouchee in his proper perſon, and not by attorney or guardian; 
Style, 246. . s ; 6 it of erte 
S. C. ter though this ſhall not bind him, but that he may in a writ ot ente 


this vide 
Read of In. 
fancy and 
Age. 


avoid it, becauſe it is error in law; yet at his full age he cannot 
enter into the land, and avoid it by his entry, before he has f, 
= ve 


And 


to be 


ecord 


Ce. an 


ecutiog 


vil Cauſes, 


be allegd 


is con- 
writ 0! 


comes 1! 
1ardians 
of erer 
> Cann 
has fe. 

ved 


verſed it in a writ of error, becauſe he himſelf is privy to the 
judgment, and may reverſe it by ſuch means, and he is not a 
ſtranger to the judgment; for judgment ought not to be ſubverted 
by matter in pais, without matter of record, as a recognizance 
or fine by an infant where he appears by attorney, and not by 
uardian. 

If A. levies a fine to B., who grants and renders to A. and his 3 co. 5. a. 
wife, and the heirs of the body of A., this is not void as to the 
wife, though ſhe is no party to the original, but only voidable by 
writ of error. . | 

By the practice of the court of (a) Common Pleas, a defendant 2 Hawk. 
coming in by capias utlagatum the ſame term in which an exigent P. C. c. 50. 


— 3 TI 
is returnable, may avoid the outlawry without writ of error, by Roll. Abr. 


ſhewing that he purchaſed a /uperſedeas out of the ſame court, and 742-3- 
delivered it to the ſheriff before the guizto exaus, c. or by ſhew- (00 
ing any other matter apparent on record, which makes the out- outlawry oa 
lawry erroneous; as the want of an original, or the omiſſion of the crown 
proceſs, or want of form in a writ of proclamation, c. or a — 
return by a perſon appearing not to be ſheriff, or a variance be- Bench can 
tween the original and exigent, or other proceſs, or the want of be 3 
ſuch addition as required by 1 H. 5. c. 5. | — 
term with a writ of error, wide 2 Hawk, P. C. ibid. and tit. Outlawry. 


If one be attainted upon an erroneous indictment, he cannot be 3 Inſt. 214. 
relieved but by writ of error, for the judgment being guod /uſpen- 
datur, Oc. which is the judgment of law due for the offence, it 
muſt be preſumed to have been given, for that he was guilty of 
the offence, But if judgment of acquittal is given upon ſuch in- 
dictment, the king need bring no writ of error; but the offender 
may be newly indicted, for the judgment being quod eat fine die, 

Tc. may be given as well for the inſufficiency of the indictment 
as for the party's innocence. 

And any judgment whatſoever, given by perſons who had no 3 Inſt. 231. 
good commiſſion to proceed againſt the perſon condemned, may Hawk. F.C. 
be falſified, by ſhewing the ſpecial matter, without writ of error, (bY A 2 
becauſe it is (5) void; as, where a commiſſion authorizes to pro- ment in the 
ceed on an indictment taken before A., B., C., and twelve others, Marſhallea, 

. — 17 where none 
and by colour thereof the commiſſioners proceed on an indict- of the parties 
ment taken before eight perſons only. vw the 

. In 
hoſtel, was void, and being coram non judice might be avoided by plea. 10 Co. 77. a. Brownl. = & 


vide Lev. 23. 204. 234. Yet a writ of error alſo lies to reverſe ſuch judgment. Cro. Eliz. 502. 
6 Co. 20. 5 Roll. Abr. 744 · Save 36. 2 Jon. 209. 


If one is attainted of felony, and after, by relation of a general 6 Co. 5. a. 


| pardon, the felony is pardoned, he ſhall be diſcharged, (c) for he (e) S0 if a 


, . | fine impoſed 
bath no remedy by writ of error, or otherwiſe, to reverſe the bn 
attainder. i 15 | unreaſonable 

or againſt 


lau. as joint, where it ſhould be ſeveral, it may be avoided by plea and judgment of the court in which 
tne ſuit is depending, for there is no other remedy, 11 Co. 44. Godfrey's caſe reſolved. Roll. Rep. 


73. 8. C. 


; In debt upon a bond againſt an adminiſtrator, if he pleads a 2 Mod. 308. 
juugment recovered againſt the inteſtate, and that he hath not Ranis 
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452 | Error, 

Vaugh. 94. aſſets ultra, &fc., the plaintiff may reply, that an action waz 
3 oh brought againſt the inteſtate, and that he died before the judgment; 
- Su If this and that after his death, judgment was given ; for being a ſtranger 
could be to the judgment, he can neither bring error nor deceit, and hag ng 


done now A * * 
gc b“ Way to avoid it but by plea“. 8 


ſtatute of 8 & 9 W. 3. c. 11. 8 6. if there was an interlocutory judgment againſt the inteſtate in hit 
lifetime, and final judgment after? 


ro. Elizz If a man is found guilty upon an indictment of felony, and 
49 prays his clergy, and it is allowed him, and he is burnt in the 
hand, he cannot avoid this by writ of error, becauſe he is con- 
victed only, and not attainted. But the record being removed by 
certiorari into the crown-oſhce, if there be a fault in the indict. 
ment, it may be diſcharged, and reſtitution awarded to the party 
of his goods ſeiſed for that cauſe. 
Raym. 433. If a man had been indicted upon the ſtatute of 3 Fac. 1. c. 4, 
"ial for abſenting from his pariſh church, and thereupon proclama. 
tions had been made, that he ſhould render his body, Cc. which 
not being done, he had been convicted according to that ſtatute, 
yet no writ of error would have lain thereupon; for by the ſtatute, 
after proclamations made and the default recorded, the ſame was 
a conviction of the offence ; as if the ſtatute gave proceſs for tho 
forfeiture; and if there was a fault in the record, the party's 
remedy was in the Exchequer to quaſh it there. | 
co. Lit. 59. By the common law, in favorem vitæ, an outlawry of treaſon or 
[4 3 felony might be avoided by plea, that the defendant was in priſon, 
6. or in the king's ſervice beyond the ſea, Sc. at the time of the 
outlawry pronounced againſt him. But it ſeems that no outlawry 
for any other crime againſt a party rightly deſcribed can be avoided 
by the plea of any matter of fact whatſoever, 

One who purchaſes land of a perſon who afterwards is outlawed 
of felony, or condemned upon his own confeflion, may falſify the 
record, not only as to the time wherein the felony 1s ſuppoſed to 
have been committed, but alſo as to the point of the offence : but 
where a man is found guilty by verdict, a purchaſer cannot fall 
any more than the party, as to the point of the offence, but only 
as to the time. 


co. Lit. 2. On (a) what Judgments a Writ of Error will lie. 

288. b. 

(a) Whe- No writ of error can be brought but on a judgment, or at 
ther it lies , e 3 
on a judg- award in nature of a judgment, for the words of the writ are, 7 
ment given fudicium redditum fit, Fc. | 

on a habeas 


Aus. Salk. 504. pl. 1. | | : | 
Roll. Abr. If the plaintiff be (b) nonſuit at the ni pris, upon which coli 
744 |, are taxed by the fame jury, by the ſtatutes 23 H. 8. c. 15. 4 Ja. l. 
TE” c. 3. and judgment given for them againſt the plaintiff, the plain- 


x Str. 235. tiff may have a writ of error upon (c) this judgment. 

Box v. 

Bennett, 1 H. Bl. 2432. Kempland v. Macauley, 4 Term Rep. 436.] (5) A man may aſſign 8 
in law or fact, upon a judgment given againſt him by default. 19 Aff. 8. Roll. Abr. 675 8. 
{c) How upon a bill of exceptions, vide 2 Inſt. 427. and tit. Bills of Exception, 
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If a man brings a writ of falſe judgment in the Common Pleas Roll. Abr. 
upon a judgment given in ancient demeſne, and reverſes the 744 
judgment there, a writ of error lies upon this judgment, for this 
is a matter of record. 

If a man is indicted for felony, and thereupon a capias and 17100. 41. b. 
exigent is awarded, but he dies before any attainder, his adminiſ- © from 

Rot. 3. 
the award of the exigent his goods were forfeited ; and this is ad Eaton's 
grave damnum, Ec. though the principal judgment can never be de. Cro 


Chats; ac. 359. 
gien. Roll. Rep. 8 5. S. C. cited. 


If one be outlawed upon an indictment of treaſon, felony, or 3 Ink. 31. 
treſpaſs, but the proceſs and order preſcribed by the ſtatutes of (a) 2 
6 H. 8. c. 4. and 8 H. 6. c. 10. are not obſerved, the outlawry and refer 


and referred 

may be reverſed by writ of error, which (a) ex merito juſtitiæ ought to all the 
to be granted, | | Judges, it 
; was holden 


by ten of them, that writs of error were ex debito juſtitiæ, and not ex mera gratia, except in treaſon and 
felony 3 but Price and Smith held, that the ſubject could not of right demand them in any criminal caſe. 
2 Salk. 504. but for this vide Roll. Rep. 175. 3 Bulſt. 71. 2 Leon. 194. Sid. 69.— And note, that 
as the law is now ſettled, a perſon attainted of treaſon or felony, before he can have a writ of error ta 
reverſe his attainder, muſt aſſign his errors, and thereupon have leave from the court to proſecute his 
writ of error. 2 Hawk, P. C. c. 50. \ 11. Alſo, no writ of error for the reverſal of an attainder 
of treaſon or felony is to be allowed without an expreſs warrant from the king or the- conſent of the 
attorney general. 2 Mod. 42. Sid. 69, 2 Hawk. P. C. c. 50. 812. Ld, Raym. 154, Vern. 
170. 175. 


A writ of error lies to reverſe an attainder of high treaſon, z In&. 2x5. 
though ſome have held the contrary, by reaſon of 33 H. 8. c 20. © v4 
that every attainder of treaſon by the common law ſhould be as Rar EEE. 
effectual as if by authority of parliament z for the ſtatute is to be 
intended of law attainders by due courſe of law, and not of erro- 
neous or void attainders; and ſo it was held in a parliament held 
the 28 Hliz. when it was enacted, that no attainder of high trea- 


lawed | fon, where the party was executed for the ſame, ſhouid be avoided 
* | by plea or error: but this act extended only to attainders before 
led to 


that time, where the party had been executed, not to attainders 
: but after. 


fallify If one be convicted upon an indictment of recuſancy for ab- Oro. Car. 
t only lenting from church ſor one month, upon which judgment is given, ne 
that he hall forfeit 201. but it is not ideo capiatur; this omiſſion pau 
| dcing apparently to the prejudice of the king, it was held a writ caſe, d- 
| of error would lie notwithſtanding the words of 3 Fac. c. 4. that — 0 
ol no ſuch indictment ſhall be avoided, diſcharged, or reverſed, for error the 
| want of form or other defect whatſoever, other than by direct tra- judgment 
are, / verſ. h . . h reverſed ac- 
| Verte to the point of not coming to church, | contin 
the King by his attorney having ſignified his pleaſure, that it ſhould be reverſed, if erroneous. Jon. 407. 
5. C. by which report, the writ of error was brought by the king, and there heid, that a writ of 
1 coſts __ lay for the king, for he was not concluded by the words of the ſtatute of 3 Jac. c. 4. 
Fac. l. If it be entered in an inferior court, that the plaintiff recuperare Style, 265. 
plain- cbeat, whereas it ought to be recuperet; this is () no judgment; GY 5 * 
lo(c) no writ of error lies thereupon, for the words of the writ are ud, vide 
ns en | þ judicium redditum ſite | | = Ab. 
75˙ So (©) Where the judgment was, that he ſhould recover ſuper recuperationem, where it ſhould have beets ſuper 
p t. gn itienem. Velv. 157. 
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Error, 


17 E. 3. 5. In an aſliſe of darrein preſentment, if the parties demur upon 
IS the title, and it is adjudged for the plaintiff, and that he ſhall 
749. S. C. have a writ to the biſhop; a writ of error lies upon this judgment 
before the damages inquired of, becauſe there were no damages at 
\ the common law, and then the writ would lie preſently ; and the 
addition of damages given by the ſtatute, to be inquired of by the 
ſheriff, ſhall not ſtay the writ of error; and if it be affirmed, it 

may be inquired of the damages where it is affirmed. | 
77 E. 3. If a man recovers by default in a writ of co/enage or aiel, a writ 
Ron. Abr. Of error lies upon this before the damages are inquired of, becauſe 
749-50. the damages are but an addition to the common law given by the 


R oll . Abr. 


. and thereupon a writ be directed to the ſheriff to make partition, 
Counteſs of no Writ of error lies hereupon, for the judgment is not complete 
Warwick. till the ſheriff's return, and the ſecond judgment, which the law re- 
77 Eliz. quires herein, viz, quod partitio pred. foret firma & flabilis in per- 
Moor, 643, petuum ; for before that, the plaintiff may be nonſuit, or he may, 
Noy, 71. upon the return of the ſheriff, ſuggeſt to the court, that the par- 
Ry” tition is not equal, and ſo have a new partition, and may alſo re- 
Cro. Jac. leaſe before the laſt judgment. 


324. 2 Dulſt. 104. like caſe adjudged, & wide 2 Roll. Rep. 125, 2 Bulſt. 119. 


11Co. 39. b. 


3 Ei. and thereupon the defendant brings a writ of error; yet the record 
2 Leon, 68. ſhall not be removed till the entire matter of the account be de- 


2 Bulſt. 119, termined, ne curia domini regis deficeret in Juſlitid exhibendg. 


120. 


3 Bulſt. 233. 


Godb. 258. 


Roll. Abr. 
750. but 
for this wide 


Brownl. 127. third part aſſigned by metes and bounds, for the judgment is per. 
11 Co. 40. fect as to the realty, and the damages are given by the ſtatute by 
Roll. Abr. way of addition, | 

760. 2 

Style, 290. March, 88. 

Roll. Abr. So, if the plaintiff recovers in an ejecione frme by confeſſion 
751. 


Cro. Elis. 
235. 636. 
Leon. 309. 


Latch. 212. 


Noy, 95. 
Leon. 193. 


Dyer, 291. 


3 Bulſt. 233. 


Palm. 6. 
2 Roll. 


ſtatute; and fo the judgment for the principal continues as it was 
at common law. 


In a writ of partition, if the judgment be given quod partitio fiat, 


So, if in an action of account, judgment is given quod computet, 


Cro. Jac. 224. 2 Roll. Rep. 125. Style, 290. Cro. Jac. 356. Roll, Rep. 8 
But if a woman recovers in a writ of dower, a writ of error lies 
before the writ of inquiry of damages awarded, and before the 


nihil dicit, non ſum informatus, or demurrer, a writ of error lis 
before a writ of inquiry of damages executed (a); (5) for the judy: 
ment, quod recuperet poſſeſſionem, is perfect, and the plaintiff mi! 
preſently have execution thereupon ; and therefore, if the defend- 
ant were to be hindered from bringing a writ of error before: 
writ of inquiry executed, it might be in the plaintiff's power, I! 
refuſing to bring or execute the writ of inquiry, to delay tit 
plaintiff for ever, 


Rep. 126. Latch, 133. Style, 109. And. 145. March, 8. Keb. 327. and Carth. 205. 8. P. f 
Holt, Ch. Juſt. [(a) If the defendant do not, at the trial, confeſs leaſe, entry, and ouſter, according! 
the rule, he cannot have a writ of error; becauſe, in ſuch caſe, the judgment is againſt the caſual ccc 
and error cannot be ſued in the name of the caſual ejector, Roe v. Doe, Barnes 181. George “. * 
dom, 2 Bur. 757, neither can it be ſued, in ſuch caſe, in the name of the defendant, for he has nat 79” 
himſelf party to the record.] (6) So, in debt, but otherwiſe in treſpaſs and caſe, where the damage ® 
the principal, Cro. Eliz. 255 | | 
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judgment in the guare impedit, and the record ſhall be removed, 
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So, if a man recovers in quare impedit upon a demurrer, the de- Roll. Abr. 
fendant may have a writ of error before the writ of inquiry of 7.50, U. 
. 3 ide Marc 

damages returned, for ſuch writ may be awarded out of the King's 30. Ney, 

Bench, if the judgment be affirmed there. 66. 

If a man recovers in a quare impedit, and after brings a writ Roll. Abr. 
quare non admiſit againſt the biſhop, a writ of error lies on the Bb. 798 
though the other writ of quare non admiſit be not yet diſcuſſed. 5 

If a quare impedit be brought againſt two, and one plead to iſſue, 11 Co. 39. 4 
and the other confeſs the action upon which judgment is given, 
he ſhall not have a writ of error till the matter is determined as to 
the other; for the writ of error muſt rehearſe all that are parties 
to the original; and as to one, judgment is not given; and if the 
record is removed before the entire matter is determined, there 
would be a failure of right. N 

If in a formedon the tenant has judgment for part, no writ of 1100. 39. K. 
error lies until the entire matter in demand is determined, for the Dyer, 292. 
judgment is, / judicium inde redditum fit, which word inde goes to 
the entire demand. 

If debt be brought againſt divers by ſeveral præcipes, and judg- 11 C0. 41. 4 
ment given againſt one, he may haye error before determination : OL 
of the matter as to the others; for there being ſeveral counts, the — 3 
record of his count and the pleading ſhall be ſevered from the March, 89. 
original, and removed in B. R., and yet the original ſhall remain 
in C. B., for otherwiſe the court of Common Pleas could not pro- 
ceed to determine the reſidue without the original. And my Lord 
Cole ſays, it ſeems to him, that in this caſe, if there be error in 
the original upon a certiorari, the chief juſtice ſhall only certify 
the tenor of it. . 

If in a quo ⁊barranto judgment be given as to part of the liber- Palm. 2, 3. 
ties claimed, that they ſhall be ſeiſed, and that the defendants *Judged | 
capiantur pro fine, and as to the other part, curia adviſari vult, a f e 
writ of error lies before any judgment given for the other part. upon a 
given in a quo warranto againſt the corporation of Dublin. 2 Roll. Rep. 1 13. S8. . 


not lie on a peremptory mandamus. Stra. 536. — Nor on a mandamus when the return is allowed. 
Stra. 62 5. U 


3. In what Court the Judgſent muſt be given on which a Writ 
| of Error will lie. 


No writ of error will lie of any judgment that is not given in a (a) Not of 
court of (a) record. | 3 
WE given in an 
inferior court, as the county-court, &c. Co. Lit. 288. b. Nor of a decree or ſentence in Chancery 
proceeding according to equity. 37 H. 6. 14. Bro. Error, 95. Roll. Abr. 744- But of a judg- 
ment given in the limited court of Chancery, culled the petty-bag, which proceeds according to the 
common law, and holds plea of jcire facias for repeal of the king's letters patent, petitions, monſtrans de 
droit, fravertes of offices, ſcire 2 upon recognizances, executions upon ſtatutes, and pleas of all perſo- 
nal actions by or againſt an officer or miniſter of the court, a writ of error lies in B. R. Roll. Ahr. 744 
Dyer, 315. 4 lnſt: 80. Plowd. 395. & vide Roll. Rep. 287. Moor, 570. Vern. 131. 


The authority of the juſtices of Trailbaſſen was by act of parlia- 2 Inf. «yo. 
ment and by the general rule of law, and if they erred in judg- 4 12% 286. 
ment, a writ of error lay in B. R. to reverſe their judgment. 
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456 Error. 


Roll. Abr. If a man be convicted (a) upon the ſtatute of 7 Fac. 1. c. 11, 
73» 744. by two juſtices of the peace, for killing partridges, upon proof or 
Berry's caſe. & «A 6 i 

2 Jon. 167. Confeſſion of the party, without indictment; this judgment may 
E cited, be reverſed in B. R. being removed there by certiorari, without 
ae a any writ of error: ſo, if the conviction had been on the (5) ſtatute 
the ſtatute Againſt ſhooting, or ſuch like. 


of hunting in a park, being removed by certiorari, exceptions allowed to be taken thereto, (a) Vent 33 


Like point per Cur. vide Raym. 389. where error was brought upon a conviction of a riot before juſtice; 


of peace, and ſheriff, upon the view, upon 13 H. 4.7. (6) Vide Jon. 171. 


Cro. Jac. But if an erroneous judgment be given upon an indictment of 

Ries caſe barratry at the ſeſſions of peace, and the party fined thereupon, 

adjudged, and committed till he pays it, and he remove the indictment and 
proceedings by certiorari, and himſelf by habeas corpus, yet he can- 
not be relieved, unleſs he brings a writ of error, 

Lev. 113. But a record of force made by juſtices of peace upon the view, 


agreed per 0 0 | 
Car. : 7. may be quaſhed upon motion, without a writ of error. 


Caſe of the King and Chaloner. Sid. 156. S. C. and S. P. per Cur, and ſaid that a writ of error would 
not lie, becauſe they were not a court. } 


Salk. 263. Wherever a new juriſdiction is erected by act of parliament, 
pl. 5. 


5. Baya, and the court, or judge, that exerciſes this juriſdiction, acts as a | 


213. 232. Court or judge of record, according to the courſe of the common 
454- law, a writ of error lies on their judgment; but where they act in 
. a ſummary method, or in a new courſe different from the com- 
mon law, there, a writ of error lies not, but a certiorari. 


(B) Who may bring a Writ of Error, and againſt 
whom : And herein of the Perſons neceſlary to 
be made Parties thereto. 


Roll. Abr. N O perſon can bring a writ of error to reverſe a judgment, who 
oy 5 was not (c) party or (d) privy to the record, or Who was not 
(c) Where (e) injured by the judgment, and therefore is to receive advantage 
in eject- by the reverſal thereof. 


mient, error D 
may be brought either by leſſor or leſſee, Sid. 317. & wide ante. (d) As heirs and executors ; but il 
an erroneous judgment be given againſt the parſon, the patron cannot have a writ of error. Godb. 377. 
That error and attaint always deſcend to ſuch perſon to whom the land ſhould deſce::d, if no ſuch 
recovery or falſe oath had been. Leon. 261. (e). Hence it is, that no man can have a writ of erior t 
reverſe a fine that took any eſtate by it. 5 Co. 39. Tey's caſe, And for the ſame reaſon the 


cConuſor cannot aſſign any error in the grant and render, becauſe by that the eſtate which paſſed from 


him by his conuſance is reſtored to him; and therefore he ſhall not be admitted to defeat the eſtate 
| Which by his own agreement he accepted. 5 Co. 39. b. 


9 ” 6. 46. 80, a writ of error does not he againſt any, but him who 3 
T. ITOT * w . : * o or 
Roll. Ab.? Party or privy to the firſt judgment, his (7) heirs, executors, 


749. S. C. adminiſtrators. 


7) F. N. B. 107. If a man recovers land by judgment, and dies without heir, againſt whom the 
it of error ſhall be brought, is left aguare. g H. 6. 49. Roi. Abr. 749. 


Roll. Abr. And therefore on a judgment for recovery of land, the nt 


749 Nell. muſt be brought againſt him who was party to the judgment, 
* although 


Error, 457 


11. although he hath nothing in the land, and not againſt the tenant; (a) That to 


f or and on ſuch writ the judgment may be reverſed : but there mull 2 8 

. . . x ne Or re- 
may go (a) a ſcire facias againſt all the tertenants. | ehe th 
10ut muſt go a ſcire facias againſt all the tertenants. Carth. 112. 


tute Upon this rule, that none ſhall have a writ of error to reverſe a Leon. 267. 


judgment, but he who is privy to it, and hath ſome prejudice there- 2 Sid. 56. 


15 by; it hath been reſolved, that if one hath lands on the part of his Keg 
mother, and loſeth by erroneous judgment, and dies, the heir of Godb. 377. 
the part of the mother ſhall have the writ of error. | 

t of So, the younger ſon, when entitled to the land by the cuſtom Owen, 68. 

Pls of borough engliſh, ſhall bring the writ of error, and not the e ue 

and heir at common law; for this remedy deſcends with the land. 2 

can- & wide Bridg. 79. Roll. Rep. 311. 

» So, if there be an erroneous judgment, tenant in tail female, Dyer, go. 

18 the iſſue female, and not the ſon, ſhall bring the writ of error. A 

oll. Abr. 747. 

KY So, if a man ſettles land to the uſe of himſelf and the heirs of Dyer, 89. 
his body, the remainder to his own right heirs, and dies, leaving Oro. Elize 

a iſſue only a daughter, who levies a fine, and dies without iſſue, and pars 36. 

N 55 5. brings a writ of error as couſin and collateral heir of the 

ene daughter, yet he ſhall never reverſe the fine; for there could no 


1 right deſcend to him from the daughter, becauſe ſhe had but an 
eſtate- tail, which determined by her death without iſſue; and it 

does not appear that the remainder in fee was in the daughter as 
right heir, wherefore J. S. ſhall not reverſe the fine, quia de non 
apparentibus & non exiſtentibus eadem ęſt ratio, eſpecially in a court 
= of judicature, where the judges cannot take notice of any thing 
ainſt that does not come judicially before them, and appear in the 
y to pleading. | 
If there be tenant in tail, the remainder in fee, and in a præcipe 3 Co. 3. b. 

brought (5) againſt tenant in tail, an erroneous judgment be given reed in | 
againlt tenant in tail, and he after die without iſſue, he in re- bee 


COM» 


ty who ; ; of Wincheſ- 
as not mainder may have a writ of error; for when the ſtatute de donis ter's caſe. 
e gave liberty to limit a remainder after an eſtate-tail, the law e = 
8 : . . . . 3 . remainder 
8 gare ſuch actions to him in remainder as belonged to privies in may bring 
Ellate, | error of 2 
; but if S, 5 a 5 0 common 
en recovery where the tenant in tail, wcuchee, dies before the judgment; and he need not ſet out a complete 
6 och 2887. but only ſhew the connection and privity between him and the perſon againſt whom the recovery 
ferm th . nad. Sheepſhanks v. Lucas, 1Buir. 410. In ſuch caſe ſcire facias, or any warning to the heir, 
Gor the a t necellarye Id.] (2) So, it tenant in tail levy a fine, and beſore proclamation paſſes, a præcipe be 
ed from 30ugut againkt the conuſee, who vouches the tenant in tail, &c. for when the tenant in tail comes in as 
he eſtate eee IT is as of his old eſtate; ſo that the privity between the tenant in tail and him in remainder 
CUNUNUES, Bridg. 69. Roll. Rep. 311. 
whois If tenant in tail male have iſſue a ſon and a daughter by one Leon. 267. 
ors, or renter, and a ſon by another, and die, and the eldeſt ſon make a Oben, 68. 
6 , icoFment 0 d ja Godb. 377. 
ment, and a common recovery be had againſt the feoffee, in | 
ice } { . 1 
hon tht Wach the eldeſt is vouched, and he vouch over the common 
vouchee, and aſter the eldeſt die, the youngeſt fon may have a 
4 þ rt Ot error; tor though the eldeſt ſhould have rendered a ſee 
mne as 3 = > 4 7 
he 55 EY to the feoffec, according to his loſs, yet he ſhould have 
It (C 2 1 . . 
Leer. covered but an eſtate-tail, viz. ſuch an eſtate as he had when 
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458 Error, 
the warranty was made, which would haye deſcendad to the 
youngeſt, and, conſequently, the writ of error ſhall be brought 


by him, | | 
Roll. Abr. If there be ſeveral parties to an erroneous fine, they ſhall al 
| hs, join with the party that is to enjoy the land, though they them- 


ſelves can have nothing; and this is ſaid to be neceſſary only by 
way of conformity. 2 

Leon. 317. But if tenant for life, and he in remainder in fee, (being an 
* _ infant,) join in a fine, the infant alone may bring error; for the 
Laces, error is in reſpeEt of the perſon of the infant, which is the cauſe 


and the fine of the action for him, and for no other. 


reverſed 


guoad the infant only: for this wide head of Fines and Recoveries, 


Roll. Abr A writ of error may be brought by him that is made party by 
748. 755. the law, though he was not originally party to the ſuit, as he who 
comes 1n as vouchee. | | | 
Roll. Abr. If tenant in tail within age comes in as vouchee by attorney in 
755. 79% a common recovery, he in remainder may aſlign this for error; 
for he is party in intereſt to the recovery; and where a man's in- 
tereſt is bound by another's act, it is but reaſonable he ſhould be 
allowed to free himſelf from the miſchief of it, by taking adyan- 
tage of any error 1n it. | 
Oro. Eliz.2, If A. be tenant in tail, the remainder to B., and A. ſuffer an 
3 Co. 4. erroneous recovery, and the common vouchee releaſe to the re- 
coverer ; yet if A. die without iſſue, B. may, notwithſtanding the 
releaſe, reverſe it by writ of error; for the common vouchee 15 
only called in for form; as he really has no intereſt in, or title to 
the land, ſo really neither does he make any recompence to the 
perſon that loſes the land; and therefore it were unreaſonable to 
carry the notion of the imaginary recompence ſo far as to ſuppoſe 
him a real ſufferer, and thereby give him the privilege of fetting 
aſide a conveyance by which he is no way affected. 
. If he in the remainder be made privy to the record by ail 
(4) H. 4. prier, he ſhall have a writ of error during the life of the tenant 


LY 1 life: ſo, (a) if he be received by default of the tenant for 


ife, 

49 k. 3. So, if a feme be received by the default of her baron, and loſe 
. the land by judgment, the baron and feme ſhall have a writ of 
748, error thereupon. 
2Co.57. If baron and feme levy a fine, they may, by error, reverſe the 
Beckwith's fine, for nonage of the feme, during the life of the baron. 
caſe. Cro. 
Eliz. 129. Leon. 114. 
18 E. 3. If the conuſor of a ſtatute aliens the land, and execution 8 
P90 3 ſued againſt the alienee, he may have à writ of error upon the 

Ls. execution. 


Roll. Abr. 748. this is made a guære, becauſe, as there ſaid, he is not privy thereto, for tle 
execution goes of the land of the conuſor; but Godb. 377. S. C. cited, and ſaid, that otherwiſe there 
would be no remedy ; for the conuſor himſelf could not have error, becauſe the lands were not extence 
in his hands. : 


Roll. Abr. If pending a real action, the tenant aliens in fee, and after 


172 oy recovery is had againſt wy he (5) himſelf may have a _ 
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Error. 459 


error, though he hath nothing in the land, becauſe he is privy to Cro. Elie. 


the judgment after his alienation and tenant in law. 227 or 
and when he is reſtored, the alienee ſhall enter upon him. (6) But the alienee cannot have a writ of error 
for want of privity. 2 Aſſ. 2» Roll. Abr. 749. | | 


But if a fine be levied of 120 acres of land, and he, that has Roll. Abr. 
night to a writ of error, make a feoffment of the whole, he ſhall 5755 ag 
never reverſe the fine : but if the feoffment had been made, or a Mos, gas. 
releaſe had been given of 20 acres only, he might yet have a writ 
of error to reverſe the fine as to 100 acres, becauſe he has not 
transferred his right to thoſe, and therefore may be re-inſtated, if 
the fine be erroneous. ; 

So, if tenant in tail levies a fine which happens to be. errone- Jon. 352. 
ous, and after ſuffers a recovery of part of the land only, of which e 
the fine was levied; if the iſſue in tail brings a writ of error to 35 
reverſe the fine, the tenant may plead the recovery in bar for that 
part, becauſe for ſo much the recovery is an alienation, and 
therefore the iſſue ſhall never have a writ of error for that 
part of the land which he cannot have or enjoy, ſhould the fine 
be reverſed. | 

(a) In a precipe quod reddat, if the tenant diſclaims, he ſhall 8 Co. 6r. 
never have a writ of error, (6) becauſe by his diſclaimer he has DIY 
debarred himſelf of all right in the land, 93 
176. S. P. per Cur. arguendo, Roll. Rep. 302. S. P. arguendo. (5) Otherwiſe, where the tenant de- 


parts in deſpite of the court, or judgment is given upon his confeſſion. 8 Co. 62. a. F. N. B. 21. 
do, if upon his default. 2 Roll. Rep. 127. Palm. 56. 


In a writ of annuity againſt an heir, upon an annuity granted Roll. Abr. 
by his anceſtor in fee; upon non ęſt factum pleaded, if a verdict 749: ab "wx ay 
be found for the plaintiff, and thereupon judgment be given, that * 
the plaintiff ſhall recover his coſts, damages, and arrears of the 


land deſcended from the ſame anceſtor, and thereupon a writ of 


execution be awarded to levy it of the lands deſcended; but no 
return thereof appear upon the record, and after the heir die in- 
teſtate; his adminiſtrator cannot have a writ of error upon this 
judgment, in as much as he loſes nothing thereby; for if it be 
levied, it is of the lands deſcended, the which, or the profits 
thereof, he cannot have, or be reſtored to it, if he reverſes the 


judgment. 

I 7. S. binds himſelf and his heirs in a bond, and thereupon Style, 38, 

eh is obtained againſt J. S., and J. S. makes his will, and 39: * 
1s heir at law executor, and dies, leaving lands, which deſcend mas. Po 
to his heir, yet ke ſhall not have a writ of error as heir, for he is Roll. 

not privy to the judgment“; and when an extent is made upon -g. and 

um, it is as tertenant : but after the lands are taken in execution, ſee P. 

he may have a writ of error. 

If in a common recovery four huſbands and their wives are Leon. 2912 
vouched, the voucher ſhall be intended to have been in, in the Gravener. 
right of their wives, and the heir of an of the wi * 

8 1 y one e wives may 
hare a writ of error; for this charge in the realty did not ſurvive, 
zud the heir of every of them being chargeable, the heir of any 
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460 e Error. | 

| of them, and not of the ſurvivor only, may have error : ad. 
judged, where error was brought as heir to one of the huſbands; 
but the plaintiff relinquiſhed that, and brought a new writ, and 
entitled himſelf as heir to one of the wives. 


3 Leon. 176. If in a quare impedit judgment be given againſt the biſhop and 
. incumbent, though the biſhop claimed nothing but as ordinary, 
S 3 and ſo loſt nothing; yet being privy to the record, he may for 
ter, adjudg- conformity join in error; for the plea of the biſhop is not ſo 


=_ ed, Cro. ſtrong as a diſclaimer, 


* 4 Eliz. 65. 2 

"By S. C. adjudged; and Wray ſaid, that the biſhop had a loſs, for that the writ ſhall be to the archbiſhop for 

1 admiſhon and inſtitution, fo that the biſhop having a loſs may therefore join. Yide 3 Mod. 134. 

4 9 ; | . n 2 l 8 
30 Moor, 6866, If execution upon a judgment is ſued by elegi?, and lands only 
1 PI. 949. extended, and after the defendant dies, his adminiſtrator may 

1 Scroggs and . : . | 
"i Lord Mor- have a writ of error, for he is privy to the record, and may in 

Judged, 


Cro. Elia. 294. S. C. adjudged, at the end of which a nota is added, that the execution of the land may 


34 | gant, ad- futuro have loſs by it, 
f 
| be avoided, and then the adminiſtrator may be damnified. 


Oro. Elia. Tf a man be outlawed for felony, and die, his executors may 
M31, have a writ of error to reverſe it, for they are (a) privy to the 


caſe. Owen, Judgment, and poſſibly may have all the loſs, as if the teſtator 


147. S. C. had only goods; and the objection, that the teſtator was attainted, 
3 5 and ſo had no goods, nor could make an executor, was held not 


adjudged, material in this ſuit, which is to reverſe the outlawry, by which 
and the out- the diſability ariſes. 
lawry re- 225 ; 
verſed accordingly ; and by all the books it ſeems to be admitted, that the heir alſo might have had 1 
writ of error in reſpect of the prejudice to him. 5 Co. 111. S. C. cited, Cro. Eliz. 558. S. C. cited, 
(a) A. being leiſed in fee, B. his eldeſt ſon, is outlawed for felony, A. dies, and B. enters and deviſes to 


C., and dies, and C. enfeoffs D., and whether D. could have a writ of error to reverſe this outlawryt 
Godb. 376. debated, | 


ro. Eliz. If a woman recovers her dower and damages, and the tenant 
88. . o | o 5 * 7 = 
bo, 1 brings a writ of error, pending which the woman dies, he may 


have a writ of error againſt her executor to avoid the judgment 

as to the damages, for that is a grievance to him as well as the 

loſs of the land. | 

Cro. Eliz. If in a real action the land and damages are recovered, and the 

538. tenant dies, and his heir, who in reſpect of the land ought to 
have a writ of error, releaſes all writs of error; yet the executor 
of the tenant may bring a writ of error to avoid the judgment as 
to the damages, for he that hath a loſs muſt have a remedy to 
redreſs it. | 

Bro. Error, If a judgment be given againſt B., and the money of C. at- 

187. Rolle tached by force of a foreign attachment in London, C. ſhall not 

” have a writ of error, becauſe he comes in by garniſhment by the 

cuſtom, and is not party or privy. 


MJ If an action is brought againſt A. as a feme ſole, where ſhe is 3 
| b j | 745. * feme covert, and ſhe pleads iſſue as a feme ſole, and judgment 15 
1 Williams, given againſt her, and ſhe is taken in execution, ſhe and her huf- 
1 e band may bring a writ of error; for otherwiſe the huſband maj 


= OE 


ad. be prejudiced in the loſs of the ſociety and comfort of his wife, and adjudged, 
ds; of her care in his buſineſs and family; and he.hath no (a) other 3 = 
and means to help him. ed, 8 
huſband was a ſtranger, for he had no other remedy to prevent the loſs of the ſociety of his wife, being 
and taken in execution. Roll. Abr. 759. S. C. 2 Roll. Rep. 53. S. C. per Cur. but becauſe, in the 
aſſignment of error, it did not appear that ſhe was married when the original was ſued out, the judg- 
ary, ment was affirmed. (a) But it is otherwiſe in the cafe of a fane, for the huſband may enter and avoid it. 
for Roll. Abr. 748. vide tit. Fines and Recoveries. 
t ſo : 2 

So, if an action be brought againſt a feme covert and others, Roll. Abr. 
oy th they all with the huſband may join in a writ of error, 747. 

If there be three defendants, and they all appear by attorney, Style, 406. 
| whereas one of them is an infant, and judgment be given againſt I! 22 infant 
only all; they muſt all join in a writ of error, for the judgment is af ring 
may entire, and cannot be naught as to the infant and good as to or any per- 
Ly in | -the re. | ſonal action, 

It appear by 
torney, and obtain a verdict, the judgment ſhall not be reverſed becauſe of ſuch appearance by attorney. 
3 Stat. 21 JIac. 1. c. 13. 8 2.— But if an infant defendant appears by attorney, and judgment is given 
* 2zainſt him, error lies in the ſame court. Danver's Abr. 2 vol. tit. Error, fo. 12, pl. 13. and the 
caſes there cited, | 
may So, if there be judgment againſt father and ſon, the ſon carth: 7, 8. 
o the | alone cannot bring a writ of error, for all the defendants ought to mer ee 
ſtator join in the writ; and if one of them refuſe, he muſt be ſum- eg. 
- 0 ; > a 3 Mod. 134 
inted, moned and ſevered ; for otherwiſe this inconvenience would en- S. c. 
d not ſue, that every defendant might bring a writ of error by himſelf, Ye: 28 
which and by that means delay the plaintiff from his execution for a long [ Walter hs 
time, and from having any benefit of his judgment, though it Stokoe, 
| might be affirmed once or oftener. | 1 Ld. Raym 
ve hada © : 71. Burr 
>. Cited, v. Atwood, id. 328. Rous v. Etherington, 2 Ld. Raym. 870. Ginger v. Cowper, id. 1403. x Str. 
eviſes to bob. Elkins v. Paine, 2 Ld. Raym. 1532. Ratcliffe v. Burton, Ca. temp, Hardw. 135. Vavaſor 
tlawry? - 8. F. Wilſ. 88, Knox v. Coſtello, 3 Burr, 1792. Laroche v. Waſsborough, 2 Term Rep. 738. 
S. P. : 
FE But if in treſpaſs againſt three, there is judgment againſt two Lev. 270. 
e may of them by default, and the third juſtifies, and it is found for him, 5 
gmen the two only may bring a writ of error, for he for whom the Style, 190. 
as the judgment is, cannot ſay, that the judgment was to his pre} adice : S. P. cont. 
alſo, in this caſe, the verdict and judgment for the third defend- —_—- bans 
nd the ant will not help the want of an original *, | not give 
leave to file an original? Or, if an original is ſued out, whether the court will take notice of the actual 
aght to ; nay g 
tne of ſuing it? : 
xecutor | 
nent a If there be judgment againſt the principal, as alſo judgment (3) Rel. 
1edy to | 2gainlt the bail, (6) the principal cannot have error on the judg- 22 
ment againſt the bail, nor (c) the bail on the judgment againſt Co. og 
C. at · che principal, nor (4) can they join in a writ of error any more 408. 481. 
zall not | than tenant for life, and he in remainder can join in ſuch a 2 
t by the with for theſe are ſeveral judgments, and affect diſtinct perſons. style, = 
*0. Car, 408. Lev. 137. (d) Cro. Car. 300. 408. Jon. 360. Hob. 72. Cro. Jac. 384. Roll. 
ſhe is 2 eb. 294+ Cro. Car. 574. 561, Bulſt, 125. Lit. Rep. 93. Lev. 137. 
1s f 3 1 . | 
kad: ON in (e) Cro. Car. it is ſaid, that if the writ of error, by the (e) Cro. 
er all, had recited the firſt judgment (as of neceſſity it muſt) and Care 444. 
nd may 
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* judgment in the /cire facias, and alleged the error in the ſecond 


judgment, 
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462 Error. 
(«) Style, judgment, it had been well enough: but in (a) Se it is ſaid, that 


274 of late ſuch writ ought to abate for the whole “. 


The doctrine in the preceding clauſe I conceive is the eſtabliſhed law. 


Carth. 447. Where on a ſcire facias execution was awarded againſt the bail, 
+1 who brought a writ of error, which was tam in redditione judicii 
guam in adjudicatione executionis againſt the bail, Qc.; on motion 
to quaſh the writ the court agreed, that the bail was not entitled 
by law to a writ of error upon a judgment againſt the principal 
in the original action, and therefore quaſhed the writ of error 
quoad all that related to the judgment in the original action, and 
no more; and the writ was ruled to ſtand good quoad the judg⸗ 
ment againſt the bail upon the ſcire facias, : 


(C) Of the Time of bringing a Writ of Error. 


(5) 22 H. 6, II was (5) formerly holden, that a writ of error could not be 
5 Noll. brought before the JR given; and if it bore 19% before, 
749 it was no ſuperſedeas, for the words of the writ are, ſi judicium 

| redditum - Oc. 
(e) March, But it ſeems now agreed, (c) that a writ of error that bears 4%. 
1 before the judgment is good; and this is the uſual courſe for pre- 
Moor, 461. Venting and ſuperſeding execution; but (d) the judgment mult be 


. Term given before return of it. 

ep. 280.] | 

(d) 3 Keb. 308. Vent. 96. Latch. 133.—It may be returnable the ſame term judgment is given, 
Sid. 104.— The judgment, when entered, hath relation to the day in Bank, ſo that a writ of error te- 
turnable after in the ſame term, will remove the record. Mod. 212.— Where judgment is not given, 
the ſpecial matter may be returned, viz. that no judgment was given, Sid. 466. Vent. 96. & vide 
Sid. 311.—{ If the plaintiff defers ſigning judgment till the writ of error is ſpent, then figns it, and brings 
debt thereon, the court will order a new writ of error, at the expence of plaintiff's attorney. Arden v. 
Lamley, Barnes, 250. Jaques v. Nixon, 1 Term Rep. 280.] | 


March, 140. But a writ of error, that bears zee beſore any plaint entered, i 
not good. | | 

Vent. 255. So, where the defendant, upon an indictment of barretry, 

8 brought (e) a writ of error, bearing ze/te before the aſſiſes, it was 

— diſallowed, becauſe, if ſuch practice ſhould obtain, it would di- 


certiorari is appoint all proceedings there. 

awarded be- RT 
fore any indictment found, but one is found before the return, it ſhould be removed; but for this wide 
fit. Certiorari. | 


By the 10 11 C. 3. c. 14. it is enacted, * That no fine of 
« common recovery, nor any judgment in any real or perſon 
& action ſhall, from and after the firſt day of May 1699, be re- 
« yerſed or avoided for any error or defect therein, unleſs the 
« writ of error, or ſuit for the reverſing ſuch fine, recovery, dt 
« judgment, be commenced or brought, and proſecuted with 
« effect, within twenty years after ſuch fine levied, or fuch reco- 
« very ſuffered, or judgment ſigned or entered of record: Ni 
ec this ſtatute hath the uſual ſavings as to infants, feme cover 
„ perſons non compos, in priſon, or beyond ſea.” 
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(D) Of the Manner of bringing it: And herein, 


1. Of the Form of the Writ, and where the Record ſhall be ſaid 


to be removed. 


ys law does not ſeem to require the ſame exactneſs in writs Cro. Jae. 
of error as it does in other writs; therefore, it has been 1%. 
holden, that in a writ of error to reverſe a fine as couſin and heir 

of the conuſor, it need not be ſhewn in the writ of error, how 

he is couſin, for it is but a commiſſion to examine the errors, and 

needs not fuch certainty. 

Neither need the plaintiff in error ſhew a title in a writ of Cro. Jae. 
error, unleſs it be in a ſpecial caſe, varying from the com- fe 
mon courſe ; as, where a ſpecial heir in tail brings error, or v2 
he in remainder, becauſe he 1s to entitle himſelf to the writ. 

So, if a man brings a writ of error, to reverſe an outlawry, it Roll. Rep. 
need not be ſhewn in what tion it Was. 42. 

But great certainty was formerly required in making the writ 7ide tit. 
of error agree with the record; for as the writ was the ſole au- ee e 
thority by which the judges were impowered to examine, Sc. Jeofail. 
they could proceed only on that record which the writ or com- Cath, 368. 
miſſion authorized; nor could the defects herein, before the 
5 Geo. I, c. 13. be amended, becauſe by the former ſtatutes of 
amendment the judges were only enabled to amend in affirmance 
of judgment. 

Therefore, where a writ of error was brought upon a judgment 2 Roll. 
in quadam loqueld by writ of certain land and paſture, without ſnew- Reb, 22+ 


; : ; Watſon and 
ing in what action this plea was, it was held naught. no 


If an ejectment is brought againſt ſeven, and one dies, and 2 Roll. 
judgment is given againſt the fix, and laid ad damnum of the ſeven, Ny 210. 
the writ ſhall abate; though it might have been otherwiſe if the es: 

F e Judged; 
writ had concluded ad damnum of the fix only. bus per 
2 odderidge, 
if the writ of error had mentioned the ſeven only, according to the record, and concluded ad damnum of 
the fix, it had been well.—If one of the parties is dead, yet he ought to be named in the writ of error. 
2 Mod. 285. 1 Ld. Raym. 71. Carth. 368. 1 Stra. 606. | 


If in a quare impedit in C. B. George Shirley baronet recovers Hob. 325. 
againſt Underhill, and he brings a writ of error, reciting a record Hut. 41. 


between George Shirley knight and baronet and Underhill, and 7. c. 


thereupon the record and proceedings are ſent in B. R. and a mit- (a) Style, 

ur entered upon the roll, (a) yet the record is not removed. . "ugg 
Roll. Ch. Juſt. who ſaid the variance was material, for theſe additions are made part of the name ; 
otherways, where one is named gent. in the record, and yeoman in the writ. Where a variance in 
the addition ſhall abate the writ. Sid. 104. Where it was moved to quaſh a writ of error inter A. 
” B. nuper de Kelſey in com. Warwici gent. and the record certified was, inter A. and B. nuper de 


ey in com. Lincoln gent. it was doubted, whether this variance in the addition would vitiate the writ, 


for that the addition was not of neceſſity ; and at one time it may be, he was of one Kelſey, and at another 
ume of another. Sid. 193. Keb. 117,-— But for variances between the writ and record, vide Cro. 
wm 92. 172. 198. Roll. Rep. 16. 2 Bulſt 67. 174. Style, 193. 407. where the court by con- 
at of parties made a rule to proceed in the writ of error, notwithitanding a variance for which it ought 
e abated j of which the reporter makes a uære, the record not being well removed. | 
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directed to 


464 | Error, 
Style, 344+ A writ of error was brought to remove a record in curia maners 
de Cuttingby, where the record was, in cur. cuſtod. libertat, Angliz 
authoritate parliamenti de Cuttingby ; and ruled by Roll, that there 
was no direct oppoſition between them, for that both may ſtand 
together; and though de facto it is the court of the lord of the 
manor, yet virtually, and in dignity, it is the king's court. 
2 Saund. If a writ of error be directed majori & aldermannis civitatis fue 
29'- 0% B. ac majori & conflabulario ſtapulæ B. nec non vicecom. ejuſdem as 
ballivis majori & communitati ejuſdem cur. tolſ. ac ballivis & commu 
nitati cur ſue pulveriſat. & eorum cuilibet, to certify the record of x 
judgment /oquele que fuit coram wvobis in cur. ugſtra civitat. pred. fine 
brevi naſtro, Wc. and the record is certified thus, viz. Placita in 
cur. dom. regis tolf. civitat. pred. c. coram A. & B. tam vicecomitibus 
com. civitat. pred. quam ballivis, majore & communitate ejuſdem civi. 
zatis; this is a good writ of error to remove this record; for though 
it is not ſaid therein coram wobis ſeu aliquibus veſtrum ; yet it ſhall 
be taken di/ributive, viz. the judgment upon a plaint before all 
the ſaid ofhcers, or any of them. 
Roll. Abr. If a writ of error be (a) directed to Sir Edward Littleton (he 
1 being then Chief Juſtice de Banco) to certify a judgment ia quereld 
(a) It muſt gue fit coram vobis & foctts veſtris, where it was before Sir Joby 
always be Finch, then Chief Juſtice, the predeceſſor of Sir Edward Littleton, 
this writ ſhall abate. 
them before 


whom the judgment is; per Godb. 44. Salk, 264-5. To him who hath the cuſtody of the re. 
cord wherein any judgment is given; as of a judgment in the Common Pleas, to the chief juſtice 
only; ſo upon a judgment in the Exchequer, to the treaſurer of the Exchequer and barons, to have the 
record before the chancellor and treaſurer of England; though it happen the treaſurer of England and 
of the Exchequer to be the fame perſon. 4 Inft. 105. | 


Roll. Abr. So, if a writ of error be directed to Oliver St. John, he being 
782. Chief Juſtice de Banco to certify a judgment in quereld que fuit 
coram vobis & ſociis veflris, where it was before Edmund Reeves & 
ſociis ſuis, there not being then any Chief Juſtice; this 1s not 
good, but the writ ſhall abate. | | 
Roll. Abr. But if a writ of error be directed to Peter Pheaſant, to certify : 
752. Clerk judgment in loqueld que fuit coram vobis & fociis veſtris, where it 
and Sprigg. . | 
appears by the record, that it was held coram Edmundo Reeves & 
Petro Pheaſant ; this is a good writ, for though in the retum 
Edmund Reeves is firſt named; yet this is well enough, in as much 
as Peter Pheaſant is alſo named; and it does not appear which of 
them was the eldeft. 
Roll. Abr. If a writ of error be directed to the mayor, aldermen, and re 
75% 2919 corder of Launceſton in Cornubid, and the record be certified by the 
Style, 191. mayor, aldermen, and deputy-recorder, the court being held by 
203. S. C. letters patent; this is not well certified, in as much as this ought 
— = to be certified in the name of the judges of the court; and it does 
not appear, that the recorder had power to make a deputy by the 
| ſaid letters patent. 
Yelv. 3. b. If an aſſiſe is ſummoned before juſtices of aſſiſe, and they ar 
Lord Crom- afterwards removed, and the Chief Juſtice de B. and ano 
mad dey a | he aſſiſe 
Andrews, Juſtice, are made juſtices of aſſiſe in the ſame county, and th 
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Error. 465 
judgment there given for the plaintiff, and a writ of error is di- Noy, 4. 
rected to the ſame chief juſtice before whom the aſſiſe paſſed, re- 5: C. ad- 
citing the aſſiſe ſummoned before the juſtices of aſſiſe by name, * 243. 
& poſimodum capt. before the chief juſtice, c. but does not recite Roll. Rep. 
how the aſſiſe came in B. viz. by adjournment, or otherwiſe z this 15: 5 C. 
writ of error is not good; for as it took notice of the change f 
the juſtices, a fortiori it ought to take notice of the adjournment, 
for by that both judges and court were changed. . 

But in the (a) 5 E. 6. where judgment in a quare impedit by (a) Dyer, 55. 
the ſtatute We/tm, 2. was given by juſtices of ii privs, and a ( Lord 
writ of error thereof brought, without thewing where the judg- dane 
ment was given; it was held good; for the record beginning and Cre. El. 89x. 
remaining in the Common Pleas, it was held not material where 2 34 
the judgment was given; (6b) and Gawdy ſaid, when the record dinwtey . 
begins in one place, and is finiſhed in another, there, of ne- ken between 


ceſſity, in a writ of error the proceedings in both places ought to be cafe of 


f Mfc 
be mentioned. 1 3 


pedit, for the aſſiſe muſt originally commence before juſtices of aſſiſe, and yet by preſumption j dgment 
ſhall be there given, and not in B., but the guare impedit muſt begin in B., and by intendment judgment 


mall be there given, though by the ſtatute to avoid a lapſe, judgment may be given before juſtices of | 
aſſiſe. 2 Bulſt. 171. S. C. and S. P. cited. 


If a writ of error be directed to- ſeveral juſtices, and returned ye. ats. 
by part of them only; yet if it (c) truly recite the record, it is Cro. Jac. 


thereby removed, and a new writ of error lies de recordo quod —_ 400 If 
reram nobis rgſidet. | 


the record 
vary from the writ of error, yet the inferior court ought to remove it. Vent. 97. 


Although the return to a writ of error from the Common Pleas Blackwood 
be not ſigned by the chief juſtice proprio manu, yet this is no objection v. S. S. Cm. 


- F C * 
to proceeding on the writ of error. temp. Hardw. 344. 2 Str. gry +4 8. C. 


If a writ of error be directed to V. V. chief juſtice, and the Sullivane v. 
teturn be only by V. W., without adding “ the chief juſtice 48. 55 
* within named,“ yet if there are the words, “ as to me within © 


i commanded,” the return is good, for theſe words are enough to 


ſhew him to be the ſame perfon to whom the writ is directed. 
If a writ of error be brought upon a judgment in an aſſiſe capt. Cro. Jac. 


| eoram ]. Fleming nuper capitol. juſticiar. ad placita & ]. Dodderidge 342-20) udge 


C. 


uno fuſticiar. ad placita coram nobis tenend. aſſignat. juſticiar. ngſtris ad Dodderidge, 
ar; this writ is naught, for there was no ſuch record before who ſaid the 
Fleming jufticiar, ad placita, the words coram nobis tenend. afſignat. addltion was 
bein e aue, : : f th ſurpluſage. 
8 omitted, and thoſe after Dodderidge cannot refer to the Gy, 248. 
rſt. Roll. Rep. 16. 2 Bulſt. 164. 


If a writ of error be brought in records & proceſſu offiſe, c. Cro. Ja, 


| inter A. B. ſummonit., without ſhewing which was plaintiff and 34“. 
| vhich defendant, it is well enough, becauſe the precedents are 


th ways, | = 
And now by the 5 G. 1. c. 13. it is enacted, © That all writs: [Collias v. 


| N of error, wherein there ſhall be any variance from the original , 
record, or other defect, may and ſhall be amended, and made 95 


temp. Hard. 


| i agreeable to ſuch record by the reſpective courts where ſuch 194.] 


vor or writs of error ſhall be made returnable.” 
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1 Ld. Raym. 
71. Per 
Forteſcue, J. 
1 Str. 607. 


Sword- blade 


Company v. 
Dempley, 

2 Str. $92. 
BFitzg. 201. 
S. C. 1 Bar- 
nard. 405. 
421. S. C. 
So, where 
two were 
Charged with 
a joint treſ- 
paſs, and 
judgment 


Error. 

FA writ of error was not amendable at common law, nor by 
of the ſtatutes of amendments and jevfails, till the above ſtatute 
of 5 G. 1. @r all amendments are granted for the ſupport of judg. 
ments; but the principal deſign of writs of error is to reverſe 
them. A writ of error was not amendable at common law, be- 
cauſe it has in its nature two things, viz. a certiorari to remoye 
the record, and a commiſſion to examine it; and no court was 
ever allowed to amend its own commiſſion. | 
An ejectment was brought againſt the Company and Mr, 
Edwards. After a verdict for the plaintiff, Mr. Edwards died, 
and a writ of error was brought laying the judgment to be ad 
grave damnum of the Company, and of Mary Edwards the dauph- 
ter and heir, and ſhe and the Company jointly aſſign errors. It 
was moved to amend the writ and aſſignment by ſtriking out her 
name. And upon conſideration, the court were of opinion, that 
it was amendable by the above ſtatute, not only as a variance from 


the original record, which is really no way to the damage of Mrs, 


Edwards, but alſo by virtue of the general words other defects. 


was given againſt one only, the other being found not guilty, &c., a writ of error was afterwards brought 
in both their names, on an affidavit that this happened by the miſtake of the officer; the court of 
B. R. upon the authority of the above cafe, ordered the writ to be amended by ſtriking out the name of 


the perſon who was acquitted, Verelſt v. Rafael, Cowp. 42 5. 


Gardner v. 
Merrett, 

2 Str. 902. 
2 Ld. Raym. 
1 587. . 
Fitzg. 268. 
S. C. 


bl 


There was a variance between the writ of error and the record; 
and as it ſtood in the paper, the court obferved it, but neither 
party would move to amend it, for fear of paying coſts ; upon 
which the court ſaid, the above ſtatute would warrant their 
amending it, which they did without coſts. 


x Barnard. 462. It appears from ſome of the reports of this caſe, that no coſts are payable upon amend- 
ments purſuant to the ſtatute, though at the prayer of the party; but if the prayer be alſo to amend the 
aſſignment of errors, the rule is with cofts, becauſe then the party comes for a favour of the court. 


Wright v. 
Canning, 

2 Str. 807. 
2 Ld. Raym. 
1531. S. C. 


A writ of error was returnable before any judgment given, and 
on conſideration, it was holden to be ſuch a fault as is not amend- 


able by this ſtatute.] ä | 
1 Barnard. 62. 65. S. C. Rejindoz v. Randolph, e Str. 834. S. P. Vice v. Burrow, 


Id. 891. S. P. Wilſon v. Ingoldſby, 2 Ld. Raym. 1179. However, in almoſt all caſes, the writ i 
ſued out before judgment ſigned, becauſe otherwiſe execution would iſſue inſtantly. Per Buller, |. 
Jaques v. Nixon, 1 Term Rep, 280. f | 


22 E. 3. 6. 
40 ATI. 29. 
Roll. Abr. 
75% 

2 Str. 837. 
Bendl. $1, 
Roll. Abr. 
282. 

Dyer, 89. 
Godb. 248. 
2 Roll. Rep. 
233. 

F. N. B. 20. 


2. What is neceſſary to be removed, and herein of removing the 
Record or a Tranſcript. 


On a writ of error of a judgment in the Common Pleas, ot 
other inferior court; in every adverſe ſuit the record itſelf ſha 
be removed, that it may remain as a precedent and evidence d 
the law in the like caſes. | | | 

But in the caſe of a fine the tranſcript only is removed, for fint 
are only a more ſolemn acknowledgment or contract of the par 
ties, and therefore no memorials of the law, and need only bt 
aſſirmed or vacated ; if the former, the contract ſtands as it was 
if the latter, the. juſtices of B. R. may fend for the fine itlel, 
ind reverſe it, or may ſend a writ to the treaſurer and 4 
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ain to take it off the file. Beſides, ſhould the record itſelf be 


removed and affirmed, it could not be engroſſed for want of a chi- 
rographer in B R. | 
Alſo, if a writ of error be brought in parliament of a judgment 4 Inft. ar. 


in B. R. the chief juſtice muſt go in perſon into the houſe with Oe. Jae. 


the record itſelf, and a tranſcript, which is to be examined and Saia. * 
left there, and then the record to be brought back again in B. R. Roll. Abr. 
and if the judgment be affirmed, the court of B. R. may proceed 7 5 

on the record to grant execution; and therefore if the record it- in . 
ſelf ſhould be removed, and judgment affirmed, and the parlia- book it is 
ment diſſolved, there could not be any proceedings thereupon to id te be at 


3 the p eaſure 
have execution. of the parliament, to have either the record or tranſcript, 


So, if a writ of error be brought in B. R. here, of a judg- [It is the 
ment in B. R. in Ireland, the record itſelf is not ſent, but a tran- very record 


ſeript only, by reaſon of the danger of the ſeas; but when it is e 


l {OR here out of 
come ſafe and entered in the rolls here, then it ceaſes to be a re- Ireland, and 


cord in Ireland, and is a perfect record here; yet if the judgment 8 the : 
be affirmed, the King's Bench in England ſhall not award execu- my 5 2 ir 
tion, but ſhall ſend a ſpecial mandate to the chief juſtice in Ire- is no objec- 


. | tion, that it 
land to do it. | | 5 ſhould be 
the tranſcript for fear of the peril of the ſea ; for one might object in the ſame manner, that upon error 
in the Common Pleas, the tranſcript only is removed hither, for fear it ſhould be burnt or loſt, before it 
comes into the King's Bench. But in fact, when the record in both cafes arrives here, then it is the 
true record, and not before; and that which is in Ireland, or the Common Pleas, ceaſeth to be the record. 
Per Holt, C. J. in Coot v. Linch, 1 Ld, Raym. 427. ] 


If a writ of error be brought in B. R. to reverſe a judgment 24 E. 3. 24. 
given in B. the (a) original ſhall not be removed, if it be not by Roll. Abr. 
ſpecial matter, as if error aſſigned in the original. (2) Though 


the command of the writ is to certify recordum & proceſſum, yet the courſe is only to certify the declaration 
and pleas, omitting the writs. Bridg. 57.—Al is certified which is with the chief juſtice ; but the 
original and judicial writs remain with the cuſtos brevium and other officers, and are never certified, but 
where error is aſſigned for want of them. Cro. Eliz. 84. vide Leon. 22. Cro. Jac. 479. Roll. Abr. 


750. pl. 6.—— The writ is directed to the chief juſtice, who only certifies the body of the record, which 
remains with his clerk, | 


If a writ of error be brought in B. R. upon a judgment in an 37 AM. 5. 
inferior court againſt the plaintiff, there, the court may reverſe Noll. Abr. 
the judgment, though the original be not removed, no error being Toe 
aligned in the original; for this is removed. but to ſue here upon 
the ſame original. 

[By the words of the ſtatute of 27 El. c. 8., which firſt gave Dougl. 352. 
the writ of error from the court of King's Bench to the Exche- u. 3: 3 
quer- chamber, the chief juſtice is to cauſe the record to be be 215 a 
brought before the judges in the Exchequer- chamber; yet the Tully v. 
practice hath always been to ſend only a tranſcript, the original 285 77 8 
record remaining in B. R. In the pleadings in Weftby's caſe, Rm. 
(3 Co. 67. a. 70.6.) the entry of the proceedings in error runs thus: 1571. 

* Afterwards, c. the tranſcript of the record and proceedings, 
*" Wes by a certain writ of the lady the queen of correcting er- 
* rors, Sc. was brought to the juftices, Sc. in the chamber of 
the Exchequer aforeſaid, according to the form, c.“ Yet 
the ſubſequent part of the ſame entry ſays, © and thereupon the 
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468 TT Error. 


pl 2 Term & record aforeſaid, &c. was ſent back, &c.” However, as to all F* 
. Rep. 737. legal effects, the record itſelf is conſidered to be removed.] 5 
4 2 Saund. In an action of waſte brought in the huftings in London, there j 
. a « 7» ee was a verdict for the plaintiff, which was after quaſhed for the x” 
5 Lev. zog. Inſufficiency, and a new venuire awarded, whereupon a verdict 2 
S, C. was given for the defendant, and judgment for him, and a writ 
* - 3 8 of error being thereupon brought before ſpecial commiſſioners, it * 
* plead. in was reſolved, that the firſt verdict ſhould be certified in the re- WWF 
We abatement, cord, becauſe it was not ſet aſide, for that the jurors had found p 
* 2 nee, againſt evidence, or for any undue practice or misfeaſance of the h 
1 judgment of parties, but only for the inſufficiency thereof in point of law, L 
* . which the court had adjudged upon the verdict appearing before h 
ö „ whole of them upon record *. 8 5 
1 i theſe proceedings mutt be entered on record and certified, | | 
a2 50 Aſſ. 9. If a writ of error be brought in B. R. upon a fine levied in the 
"a, Roll. Abr. hyſtings of Oxford, the record (a) itſelf ſhall be removed. : 
* | (a) Where upon a writ of error to reverſe an outlawry upon an indictment of felony, the record itſelf, or b 
38 a tranſcript only, ſhall be removed. Bulſt. 181. „„ 
mM Vent. 96. If there be ſeveral records between the ſame parties with which 2 
0 4 e the deſcription in the writ of error agrees, the inferior court may | 
4 2 Keb. 684. remove which of the records they pleaſe. : : 
{ 1 |  Ingoldſby v. If the writ is ©« between A. late of Weſtminſter in the county of K 
a 400 aq lg : « Middleſex,” and the record only © late of Weſtminſter,” if 
WO go OM Os Middleſex is in the margin, it is well enough. | c 
F =, Anon. A defendant cannot have leave to tranſcribe the record (though c 
1 see plaintiff has not done it) in order to en- prof the writ, and hare a 
3 abe „„the benefit of the recognizance. But (5) if the plaintiff in error - 
3 Hugoſon, is dilatory, the defendant muſt give a rule to tranſeribe, and then a 
3M 5 Sed, if he will not, the defendant may non-pros the writ of error.] 
1 aldw. 351. | | tl 
= | K 
3 . . 2 t 
wo (E) Of alleging Diminution and granting a 8 
1 | 1 Certiorari. | u 
m8 F. N. B. FF the judges of the Common Pleas, or other judges, upon a h 
"8 oC a writ of error, will not certify all the record, the party that c 
5 ſues the writ of error may allege diminution of the record, and 0 
1 pray a writ to the juſtices that certified the record before, to cer- 80 
1 | tify the whole record. 2 
380 Sid. 40. But diminution cannot be alleged upon a writ of error brought | 3 
5 43 | : * wad upon a judgment (c) in any inferior court. 885 8 
15 ? 'Þ be ſeſſions of peace. Sid. 364. —But may in error upon a judgment in Wales and countie 
1 palatine. Sid. 147. 364. So, it may in error upon a judgment before juſtices of Oyer and Termins 1 
1 Sid. 40. | | . 
"8 Salk. 266, And therefore where in a borough-court a plaint was enterel 1 
mf 1 — je ng As the plaint of A. and B., and the declaration was by A. B., exe 
| " Clare; cutor of J. S., and on a writ of error in B. R. this variance was , 
. aſſigned for error: The court held, 1. That want of a plaint in : 
a j an inferior court is the ſame as want of an original in the _ 
"18 | | | | 0 
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of Common Pleas, and that this could not be a plaint in this 
action. 2. If ſuch variance had been in a record of the Common 
Pleas, diminution might have been alleged, and a good writ cer- 
tified; but in records out of inferior courts, no diminution can be 
alleged, and the court muſt take them as they find them. 8 
A man cannot allege diminution (a) contrary to the record Roll. Abr. 

which is certified, ae * 

> yo x (a) In error 
to reverſe an- outlawry upon an indictment for murder, it being aſſigned for error, that the cat was ad 
comitatum, without ſaying meum, the court, upon the prayer of the attorney general, ſhewing the king 
had ſeiſed his lands, &c. awarded a certiorari. to the coroners to certify where the erat. was, in order to 
amend the return. Latch, 210.——-Upon a writ of error upon a hill of exceptions, diminution cannot 
be alleged, for the party muſt hold himſelf to the matter in the bill ſealed ; and if it is not there, it was 
his foily to omit it, 2 laſt. 427.—— Where the record is not rightly certiſied upon a writ of error upon 
an outlawry upon an indictment for felony, Bulſt. 181. but for this vide Godb. 267. 2 Roll. Rep. 
353. Cro. Jac. 369. 


r 


As, if in a writ of error it be certified, that the judgment was 
quod defend. fit in miſericordid, the defendant in the writ of error 
cannot allege diminution : . That the record is guod capiatur, 
becauſe this is contrary to the record certified. 

If upon a writ of error the record be certified, that a challenge 
was to the ſheriff for coſenage, and after thereupon a venire facias 
was awarded to the coroner upon diminution, 1t cannot be certi- 
fied, that the challenge was after the return of the venire facias, 
becauſe this is contrary to the record before certified, for nothing 
can be certified but that which ſtands with the firſt record. 

In a writ of error brought in B. R., upon a judgment in the 
Common Pleas, the want of a warrant of attorney being aſſigned 
for error, the plaintiff prayed one certiorari to the chief juſtice, and 
another to the cu/los brevium, both of whom returned non inveni 
aliquod warrant. and the defendant dying, the plaintiff by jaurneys 
accounts brought a new writ of error againſt the ſon ang heir of 
the defendant, who appearing alleged diminution, in that the 
warrant of attorney was not certified, and prayed another certiorari 
to the cuſtos brevium; and it was urged, the return was not quod 
non habetur aliquod warran., but (5) quod non inveni, &c., ſo that if 
upon the ſecond a warrant ſhould be returned, it would not be 
repugnant : but it ſeemed ro ray Chief Juſtice, that it would be 
hard to grant a new certiorari in this caſe ; but; if any variance 
could be alleged, it would be otherwiſe, as adjudged in the caſe 
of one Laſſelt, where it was certified there was no warrant of at- 
torney; and afterwards. it was moved for another certiorars as it 
is here, and becauſe the original was inter Lafſels executor. tefta- 
menti, Sc., where he was not named executor in the firſt certioruri; 
upon that matter a new certiorari was granted. | 

After in nulla et erratum, the court, to inform their conſciences, 
may award a certiorari to (e) amend the record. ö 


Roll. Abr. 
764. 


Roll. Ahr. 
764. Roll. 
Rep. 200. 
Floyd and 
Bechel. 


1 
Dayrell and 
Tbinan. 


(5) Vide 
Cro. Jae. 
277. Bulſt. 
273+, where 
upon the 
firſt certio- 
rari it was 
returned, 
there was no 
warrant of 
attorney in 
that term. ' 
wherein the 
action was 
commenced, 
and another 
certr.rari was 
awarded. 


Roll. Abr. 
764. 
Style, 382. 


2 Roll. Rep. 471. (e) So, they may award a certiorari to reverſe the judgment. Roll. Abr. 764. Cro. 


Eliz. 155. 281. 83 3 Leon. Jo Cro, Jac. 6. 141. 445. 


If after in nullo eft erratum pleaded, another part of the record 5 Co. 37. 


is brought in by certiorari, and made of record there, the court 
ought to reverſe the judgment, if the matter ſo requires. 
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Error. 


Roll. Abr. After in nullo eff erratum pleaded, if one party allege upon re- 
784-5. cord, a diminution of the record to reverſe it, and pray a certiorari 
. C. = to certify it, and thereupon a writ of certiorari be ſued out, 
ſolved that and the record be certified; but before it is entered of record, 
eee the court be informed of this matter, this ſhall not be received, 
well award. becauſe it comes in by the prayer of the party after in null ef 
ed; for after erratum pleaded, which is not to be allowed: but upon informa. 
3 tion to the court, the court may grant it. [Michaelmas 2 Car. 
pleaded, between Weaver and Felton, B. R. adjudged, and ſuch certificate 


neither the 
Plaintiff nor 
defendant, 
can allege 
diminution ; 
for by the 
Joinder they 
allow the- 


diſallowed, and a new writ of certiorari granted by the court, 
which is entered, Hil. 1 Car. Rot. 647. and then the record of 
Biſhop's caſe was ſhewn to the court, where the defendant did not 
plead in nullo eff erratum, as the book is 5 Co. 37. a. but it paſſed 
againſt the defendant by nil dicit, and after diminution alleged, as 
it is in the book.] | | 


record ; and 

a note is there added, that Biſhop's caſe in 5 Co. does not agree with the record; for there the defendant 
had nor joined in nul lo eſt erratum, but did not ſay any thing, ideo remanet inde indefenſus, Noy, 83. S. C. 
held accordingly, but yet the court ex fi. is may award a certigrari ad informandam conſcientiam, and that 
which is certified ſhail be annexed to the record, and is called a rider-roll, and ſays, ſee 22 E. 4. 46: a. 
28H. 6. 10 Dy. 32. b. 9 E. 4. 32. b. Franklyn v. Reeves, Ca. temp. Hardw. 118. And note in 
Chapman's caſe, the difference is, if diminution be alleged in a thing collateral, as warranty of attorney, 
or any meſne proceſs that is not of the body of the record, it may be alleged after in nullo eft erratum: but 
otherwiſe, if it be of the ſubſtance and parts of the record itſelf; as, if returned in the detinue only, 


where the firſt action was in the debet and detinet, for which fee 1 H. 7. 21. which reconciles many 
differences. ] | 


Roll. Abr. In treſpaſs in B. R. judgment was given for the plaintiff by 
2 | ew default, and a, writ of error brought in camera ſcaccari, and there 
* And pro. aſſigned for error, that there was not any writ of inquiry of 
bably filed damages filed; and upon a writ of cerfiorari it was certified, that 
_ a there was not any ſuch writ. However, afterwards another certiorari 
before the Was granted, and upon this the writ of inquiry was certified“, 
ſecond cer= upon which the judgment was aftrmed, 
Roll. abr. 80 where in a writ of right in B. R. after judgment, a writ of 
ax dean error was brought in camera ſcaccarii, and the want of continu- 
ances aſſigned for error; and upon a certiorari, the want of con- 
tinuances certified; yet after, upon another certiorari, the conti. 
nuances were certified, and upon this the judgment affirmed. 
Roll. Abr. If error be aſſigned in the original, and upon a cerrioam 
765. granted an erroneous original be returned and upon this in null 
yo 427" oft erratum be pleaded, and after the court ad informandam conſt 
2 Roll. entiam grant another certiorari for another original; and upon this 
2 35% 2 good original be certified; the court ought to intend that a 
— ing * 1s the original, upon which the judgment was given in favour 0 
ment. Cro. judgments, which ought to be intended to be good. 
Car. 91. Style, 176. Fea „ TEDDY ; 
Leon. rob. In a writ of error, upon a fine, an error was aſſigned in the 
Boaly. "proclamations, upon which a certiorari went to the cu/fos breviu, 


and upon his certificate it appeared, that two of the proclamation 
were made in one day; but it appeared in the Chirograph-offece, 
that the proclamations were duly made; and he making and being 
the principal officer as to them, and the 5: brevium having on 
an abſtract thereof; upon the prayer of the defendant a * . 
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Error. 


torari was directed to the chirographer, who having certified the 
proclamations duly made, after examination of the clerks of the 


Common Pleas by the juſtices in B. R. they awarded that the 


proclamations with the ciſſos brevium ſhould be amended according 


to thoſe in the cuſtody of the chirographer. 


If a writ of error is brought upon a judgment in B. R. in Fe- 


Hand in a writ of falſe judgment, upon a judgment in the Toulſel, 


(which is the court of the mayor and aldermen of Dublin); and 
it is aſſigned for error, that there was no plaint entered in the 
T:ulſel, and that theſe words per quod actio accrevit were omitted in 
the concluſion of the declaration ; if the defendant alleges dimi- 
nution, yet he ſhall not have a certiorari to the chief juſtice de 
B. R. in Ireland, to certify the reſidue of the record, c. and 
that if any part of the record be not before him, that he ſhould 
write to the- mayor and aldermen to certify it, and that he ſhould 
certify it to this court; for by this plea of in nullo eff erratum in 
B. R. in Ireland, he hath admitted the record well certified by the 
mayor and aldermen ; and this court hath no authority to require 
the court of B. R. in Ireland to write to the mayor, &c. and the 
judgment de B. R. in Ireland only is here in queſtion; and ſuch 


writ being iſſued, a ſuperſedeas was granted to the whole, though 


it was prayed that the /uper/edeas ſhould be as to the inferior court 
only: but at another day it being moved, that there might be a 
certiorari as. to the words per quod, &c. it was granted. | 

In a writ of error in the Exchequer-chamber upon a judgment 
in B. R. it was aſſigned for error, that in the bill, the plaintiff 
declared on a leaſe for three years; but in the plea-roll, upon 
which the iſſue was joined, and the record of niſi prius, it was 
upon a leaſe for five years, ſo that the bill and declaration vary; 
and diminution being alleged by the plaintiff, a bill was certified, 
in which it was only for three years; upon which the defendant 
had another certiorari, and thereupon a bill was certified, wherein 
he declared upon a leaſe for five years, which warranted the de- 
claration upon the roll, and the nj; privs; and it was held by all 
the juſtices and barons, that the ſecond certificate, upon diminu - 
tion alleged by the defendant, ſhould be received, for that war- 


| ranting the roll and the record of fi privs, ſhall be intended the 


true bill, and the other a fictitious one. 
A writ of error was brought upon a judgment in debt by con- 
teſſion in C. B. and the want of an original was aſſigned for error; 


the defendant, before a certiorari returned, came in gratis, and 


pleaded a releaſe in bar, to which there was a demurrer; and it 
being agreed that the plea was ill for want of a venue, the queſtion 
was, whether the court ex officio might award a certiorari? And it 
Was held by three judges, that though the party had (a) conctuded 
himſelf by relying on his releaſe, yet the court was not bound 


| thereby, but may award a certiorari; and if upon the return there- 


of it appeared that all the proceedings were right, they were 
obliged to give judgment on the whole record, according' to con- 
Kience and right; but Halt Chief Juſtice held, that the court in 

| Hh4 this 


Palm. 285. 
Bani ſter and 
Kennedy. 


Salk. 268. 
pl. 15. 

3 82 K. 399. 
2 and 
Mortagh. 

6 Mod. 113. 
206. S. C. 
2 Ld. Raym. 
1005. 8. C. 
(a) Where 
the de fend- 
ant had con- 
cluded him- 
felf by plead- 
ing in nullo © 
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eſt erratum, 


yet the court 
granted a 
certiorari to 
remove the 
whole re- 


Error. : 


this cafe could not award a certiorari, becauſe the queſtion was 
not, whether error or not, but whether barred or not by the re. 
leaſe ? which being the point referred to their judgment, they 
were not at liberty to depart from it. 


cord, a line being omitted in the tranſcript, on affidavit that the record was right below. Salk. 200. 
upon a writ of error of a judgment in ejectment in the grand ſeſſions in Wales. [| But this the court 
will do only in order to affirm a judgment, Berkley v. Howard, 2 Str. 907. not to reverſe it, Merry, 
field v. Berrey, Id. 765. Bowers v. Minn, id. 819.] | 


Smith Vs 
Stoneard, 
gLd.Raym, 
I 156. 

1 Salk, 267. 
8. C. 


(a) Error 

tor want of 
an original 
is not com - 


| pletely aſ- 


gned, until 
the certifi- 
Cate is re- 
turned. 
Sterling v. 
Tanner, 
Com. Rep. 
115. 


Ty ſon v. 
Hilyard, 

2 Ld. Raym. 
1122. 

1 Salk. 269. 
S. C. 
Diimo v. 
Shirley, 
Yelv. 108. 
Booth Ve 
Beard, 

1 Keb. 327. 
Dyke 2 F 
Sweering, 


3 Will. 181. 


[A writ of error was brought of a judgment in the Common 
Pleas after a verdict. 'The plaintiff in error aſſigned for error 
want of an original, but did not take. out a certiorari, as the 
courſe is, to get the want of the original certified: the defendant 
in error pleaded in nullo gſt erratum. It was objeCted, that there 
ought to have been a cer/zorar: taken out, and a certificate made of 
the error; for it might be that there was an ill original, and if that 
were returned, the plaintiff in error might take advantage of it, and 
that would not be helped by the verdict, though the want of the 
original were. Per Holt, C. J. If the want of an original be 
aſſigned for error, and the plaintiff in error do not take out a cer- 
tiorari, and get a return to it, and the want of an original certified; 
the courſe is for the defendant in error to go to the maſter of the 
office, and get a rule for the plaintiff in error to return his certi- 
rari (a); and if he do not get it done, as is ordered by the rule, 
the aſſigument of error ſtands for nothing. But if the defendant 
in error will come in gratis, and confeſs the error, there need be 
no certiorari returned.. And as to the matter, that there mightbe 
a bad original, c. that is another ſort of error; and when the 
want of an original is aſſigned for error, the court will never in- 
tend, that there is a bad original. And the judgment. was 


affirmed. ä 
If upon error, diminution be alleged for want of original, 
warrant of attorney, Oc. and a certiorari be ſued out, upon which 


a record is returned contrary to what is before returned, it cannot 
be received. 


Where the want of an original is aſſigned for error, and it ap- 
pears that all the proceedings are of the fame term, wherein the 
original is returnable, ſuch an original warrants thoſe proceed- 
ings, let it be of any return in that term. But an original of the 
term wherein final judgment is given, will not warrant the pro- 
ceedings, if by the record it appears that there have been proceed. 
ings in the cauſe, in a term or terms before. 'The caſe of original 
writs differs from that of warrants of attorney ; for it is ſufficient 
if a warrant of attorney be filed at any time pending the ſuit, let 
it be in which term it will; the ſtat. of H. 8. only requires a wat- 
rant of attorney to be filed in the cauſe ; and the ſtat. of 4 An. 
requires it to be filed according to the courſe of the court; and thit 


| is to have it filed at any time pending the cauſe ; and it is no mat 


ter when, ſo that it be in the ſame ſuit. But as to an origin 
wnt, it is otherwiſe, for if there be proceedings in the action in 
| | a term 
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a term preceding the return thereof, the original will not ſupport 

em. | 
7 The plaintiff in error aſſigned for error the want of an original, Levin v. 
and had a certiorari upon which it was certified that there was no Co aw 
original; afterwards the defendant applied to the court of Chan- 21. 
cery, and upon affidavit that inſtructions were given to the curſitor 2 Ld. Raym. 
for an original, but that they were loſt, that court allowed the ori- 695. 5+ C. 
ginal to be ſupplied. Upon this the defendant in error prayed 
another certiorari, and an original was certified of the ſame term 
in which the default of an original was certified before. It was 
inſiſted, that this was irregular, for before the ſecond certiorari was 
returned, the defendant ought to have given a-copy of the original 
to the plaintiff's attorney; and the maſter informed the court, that 
the courſe was ſo, when the ſecond original certified was of 
another term; but it being in the ſame term, the motion was 
not allowed. ] | 


(F) Of the Scire Facias. 


AFTER the record is (a) removed, and the plaintiff in error F.N.B. 20. 
(5) has aſſigned his errors, which (c) may be either errors in (%, Muſt 


. x . , gn his 
fact or .in law, he ſhall have a ſcire facias ad audiendum errores — al 


againſt the defendant, who thereupon may plead in nullo eff erratum, ſue 7 a 
cire facias 
a releaſe, &c. * omg 
dum errores the ſame term, or the term next after the record is removed; otherwiſe the whole matter is 
diſcontinued, and he will be obliged to ſue a new writ upon the record direRed to the juſtices before whom 
the record is removed, to proceed upon the record quod coram wobis refidet. F. N. B. 20 G. But ſuch 
diſcontinuance is ſaved by the defendant's appearing, which he may do gratis. Sid. 173. Keb. 642. 
(6) Muſt aſſign his errors before he can have a ſcire facias, Sc. F. N. B. 20 E. Vide Roll. Abr. 762. 
(e) If the matters which are aſſigned for error appear to the court to be no error, nor colour of error, it 
will not grant any ſcire facias. 18 H. 6. 18. Roll. Abr. 763. The uſual practice is, that the de- 
fendant in the writ of error by conſent doth voluntarily take notice of the aſſignment of errors; and this 
conſent is teſtified by his pleading in nullo eſt erratum, and then there is no occaſion for a ſcire facias ad 
audiendum errores. Carth. 41.>—If he does not, there muſt be a ſcire facias. 


The Exchequer-chamber doth not award a ſrire facias ad audi- vo 34. 


endum errores, but notice is given to the parties concerned. 136 * 


If after a writ of error brought the defendant dies, yet the Vent. 34. 

plaintiff in error may ſue out a ſcire facias, c. againſt the (d) ex- Bd bythe 

| econdary 
ecutor. to be ſo 
ruled in the caſe of Sir H. Thyn. and Corie.— Zut in Roll. Abr. 763. taken from the Year-book of 
9 H. 4. 3. it is ſaid, that if a man be outlawed upon a proceſs at the ſuit of A. who dies, and he bring 
error to reverſe the outlawry, he ſhall not ſue a ſcire facias againſt the executor, becauſe he cannot pro- 
ceed upon this original, which is abated by the death of the teſtator. Bro. Error, 44. S. C. (4) May be 
5zanſ an adminiſtrator generally, or by his particular name. Roll. Rep. 23. 2 Bulſt. 231. 

” „ 

If the original plaintiff dies, pending error, his executor may Wright v. 
have a ſcire facias quare executio non out of C. B. before the record Jrevecke, 
is tranſcribed z but afterwards out of B. R. And the plaintiff in — 
error may have a ſcire facias ad audiend. out of B. R. againſt the 
executor of defendant in error.] | Rn 

If a man condemned in an afliſe be outlawed for the fine of the 7 32 
king, and he bring a writ of error to reverſe the outlawry 22 163. : 
; ere 
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(a) Butif 


the writ of 
error had 


there ſhall not be any /c:re facias againſt the recoverer, becauſe the 
outlawry is at the ſuit of the king (a) only. 


been brought of the judgment and outlawry alſo, it had been otherwiſe, 7 H. 4. 4+ Roll. Ab, 764, 


(5) Dyer, 
44+ pl. 20. 
Keb. 121. 
Sid. 316. 
Hard. 164. 
(c) 2 Hawk. 
P. C. C. 50. 
132. 

(4) 2 Salk. 


495. pl. 5+ 


The attainder of felony of -a perſon who had any lands ſhall 
never be reverſed by writ of error (5) without a /cire facias againk 
all the tertenants and lords mediate. and immediate. But it i; 
(e) ſettled, that ſuch /cire facias is not neceſſary in the caſe of high 
treaſon. It is (4) ſaid too, that it is not neceſſary in the cafe of 
felony, when it is ſuggeſted on the roll that the party had no 
lands, and the attorney general confeſſes it. . 


Ld. Raym. 154. 12 Mod. 545. 668. 


3 H. 4. 17. 
2 Roll. Abr. 
763. 


Upon a writ of error againſt the heir of him that recovers, 


ſcire facias hes (e) againſt the heir and tertenants. 


(e) Anciently the writ againſt the tertenants was ſpecial, naming them; but of late the courſe hath been 
to word the writ generally, Bridg. 72.—The ſcire facias againit the tertenants is not ad audiend.grrora, 
but ad audiend. proceſſum & record. Lev. 72. per cur. Keb. 352.— An attaint lies againſt him who reco- 
yered, and againſt the tertenant. 2 Bulſt. 244. Roll. Repi 37. 302. Bridgm. 72. And the judgment 
may be reverſed againſt the parties to the judgment and their heirs, though they have nothing in the land, 


(J) Leon. 
290. Like 
point in a 
writ of diſ- 
ceit to an- 
nul a fine of 
ancient de- 


beit way to award a ſcire facias againſt the tertenant, before the court proceeds to the examination of the 

errors, for he may have ſomething to plead in bar, and ſo ſave the court the trouble of examining theerronz 

and if the judgment ſhould be reverſed againſt the party and privy, yet the plaintiff could not hayereftity- 
tion till a ſcire facias, Cc. Dyer, 321.——That ſuch ſeire facias — 1 

diſcretion, Hard. 163. 8 


(b) Lev. 72. But this matter was fully debated in the caſe of (5) Wynn and 
| eee Lloyd, where in a writ of error to reverſe a judgment given in 1 
Keb. 54. common recovery againſt the vouchee after in nullo i errat, 
351. 388. pleaded, the court awarded a ſcire facias (upon a ſurmile of the 
db * _ defendant, that there were tertenants) to the tertenants; the ſherif 
16. 55. 50, returned, that A. is tertenant, and a ſcire feci, and A. comes i 
96. S. C. and ſays that there are other tertenants, and prayed a ſcire facur 
3 to them, and had it; the ſheriff returned, that B. is tertenant, 
bad in the | and ſcire feci, and B. coming in, ſays there are other tertenanth 
ns and prayed a ſcire facias to them. It was inſiſted, that the terte. 
Wales, nant was not a party concerned in the reverſal of the judgment, 


(F) If a writ of error is brought to reverſe a common recovery, 
the court (g) before the reverſal thereof, ought to award a ſei: 


facias againſt the tertenants; and this is not merely diſcretionary, 


but ex neceſſitate juris; for they may have matter to plead in bat az 
a releaſe, Wc. Hil. 2 & 3 Fac. 2. between King flon and Herber, 


meſne lands, 3 Mod. 119. per cur. but adjornatur,—[Sir B. Shower in his te. 
and that port of this caſe, 2 Show. 490. ſays, that the court were df 
| I: | opinion, that the awarding of a ſcire facias to the terre-tenanti 
bound there. Was not ex neceſſitate, but diſcretionary. And the ſame is ſaid in 
by till, xc. argument in Comberbach's Report.] 
(g) It is the 


granted before or after, & 


but only as to his poſſeſſion, and therefore could not- otherwil 
plead than as concerning his poſſeſſion z that by this means the 
delay might be infinite, for he that comes in upon this ſcire jacs 
might as well plead that there is another tertenant, and ſo Þ 
plaintiff might be ſtayed off from ever having the benefit * 


had no 


overs, 2 


ſe hath been 
end. errura, 
n who reco- 
1e judgment 
in the land, 


recovery, 
d a ſeire 
etionary, 
in bat a 
Herbert, 
his re- 
were of 
>-tenants 
is ſaid in 


ation of the 
g the erron 
have reſtitu- 

or after, 4 


yn and 
ven in 2 
4 errat. 
e of the 
he ſheriff 
comes in 
ire fac 
ertenant, 
rtenants, 
the terte- 
adgment, 
other wiſe 
cans the 
-ire facts 
id fo the 
it of hu 

wilt 


| which may diſcharge or advantage the other. 
| not be pleaded by the tertenant, yet it may be ſuggeſted to the 


| i Error. 
writ of ertor: beſides, this ſurmiſe is contrary to the return of 
the ſheriff, On the other fide it was urged, . 1. That the ſcire'fa- 


where it ever was controverted, been awarded, as appears by the 
(a) books cited in the margin. 2. That it ought to go out againſt 
them all, becauſe any one of them may have a releaſe to plead, 
| 3. That if it can- 


court as amicus curiæ, and awarded ex officio; for it may be, that he 
who is not ſummoned, can plead in bar of the writ of error what 
will go to the whole, and eaſe the court of examining errors; and 


in that reſpect it may be awarded, and the proceedings ſtay. But 


the court held, that the awarding of a /cire facias to the tertenants 


was not ex neceſſitate juris; and therefore when it is once aut, and 


the tertenants are warned, there is no reaſon to grant it a third 
time; that here the delay was apparent; but if he could make it 
out, that he that is not warned had a releaſe of errors to plead, it 
being in their breaſts and diſcretion, it ſhould be granted ; other- 
wiſe not. | ; No: FD 

But where a writ of error was brought to reverſe a common 
recovery, and a ſcirę facias ſued out againſt him that was the no- 
minal demandant in the writ of entry, and a /cire facias was moved 
for to the tertenants, but oppoſed, becauſe the tertenant was an 
infant, and therefore the parol may demur during her nonage, 
which would greatly delay the plaintiff; and further, that if the 
infant ſhould die, the lands may remain to another ; notwith- 
ſtanding this, the court awarded a ſcire facias; and it was held by 
Holt, C. J. that though the granting of a ſcire facias in ſuch caſes 


| againit the tertenants is diſcretionary, and not ffri#i juris, yet it 
hath been the conſtant courſe of this court to grant it ; therefore 


he was of opinion not to depart from that which had been the 
uſual courſe of the court. 

[And upon the authority of thoſe two laſt caſes Lord Mansfield 
faid, that by the eſtabliſhed mode of proceeding there muſt be a 
/care jacias againſt the terre-tenants, otherwiſe it is an irregularity, 


— no more. But a ſcire facias to the heir is clearly not ne- 
ceſſary. | | 


In an information qui tam, &c. upon 5 El. for uſing a trade 
contra formam ſtatuti, there was judgment for the plaintiff, on 
which a writ of error was brought. Per cur. In the caſe of in- 
dictments, there needs no ſcire facias for the party to aſſign his 
errors, but a rule is ſufficient, becauſe the queen is always in 
court by her attorney-general. But a rule in this caſe being moved 
for, the court ſaid, they had ordered precedents to be ſearched for, 
but could find none; and therefore the defendant in error muſt 
proceed as he could by law. | | | 

lf a plaintiff below brings error to reverſe his own judgment, 
and does not proceed, the court will make a rule to aſſign errors 


ma limited time, or his writ to be non- proſſed, for a ſcire facias 
Vould here be improper. „„ hs 
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dias ought to go out againſt the tertenants, and had in all caſes, 


(a) Dyer, 
321. Cro. 


Jac. 392. 


Owen, 157% 
Bridg. 69, 
70. 21 E. 3. 
Cro. 
Car. 2 * 
313+ Moor 
524. Cro. 
Eliz. 739. 
Co. Ent. 


233˙ 


Carth. 111. 
Earl of 
Pembroke's 
caſe. 


Hall v. 
Woodcock, 
1 Burr, 
359. Sheep- 
ſhanks v. 
Lucas, id. 
410. 5 
The Queen 
v. Ford, Tr. 
8 Ann. B. R. 
Vin. Abr. 
Error, (H. a.) 
* | 


Johnſon 
Vs land 
3 Burr. 


1772. 


Where 
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Forteſtue Where in error from Feland, the King's Bench affirmed de 
Blalen, judgment on a collateral point, it was holden, that the plaimif 
2 Str. 1253, could not, on the defendant in error's coming of age, take out; 
ſeire facias ad audiend. errores in B. R. in England; for upon the 
3 of the judgment, the record muſt be remitted to 

Felana. 5 


Marſhal A rule to aſſign errors was ſet aſide, becauſe given before any 


v. Cope, 


"194M rule on the ſcire facias quare executio non, However, theſe rule; 


Sambidge v. may be ſerved together. 


Houſley, 2 Term Rep. 17. 


Thatcher v. On ſcire feci returned, if the defendant do not appear and join 

1 in error, the plaintiff may put it in the paper without taking ou 
; a rule to join in error, | 

Millar v. A. ſcire facias in error need not lie four days in the office before 


Yerraway, 
; Furr, the return.) 


4723+ Groſs v. Naſh, 4 Burr. 2439. 


(G) Of the Proceedings after the Record removed: 
And herein of the Abatement of the Writ of 
Error. 


4 


| Roll. Abr. JF the plaintiff in error aſſigns an error in fact, if the defendant 


763- Bro. 4 will put in ifſue the truth of the fact, he ought to rejoin by 
Er Ben denial of the fact, and fo join iſſue thereupon, and ſhall not ſay 
410.] (a) In null eft erratum, for by this he acknowledges the fact a. 


(a) This is leged to be true. 
in nature of 8 

x demurrer, Cro. Jac. 29. Cro. Car. 53. Lev. 311.—-It is a confeſſion of an error in fat wel 
aligned. Raym. 231. Lev. 294. but not of a matter aſſigned contrary to the record. Cro. Jac, 12 


521. Raym. 231. 


Roll. Abr. But when an error in fact is aſſigned, if the defendant will ac- 
* knowledge the fact to be ſo as alleged, and yet that by law 
this is not error, he ought to rejoin in nullo eff erratum, for 
by this he acknowledges the fact, and yet that by law it is uot 


error. | 
Roll. Abr. Alſo if a man who is outlawed brings a writ of error to reverſe 
. the outlawry, and aſſigns his errors, the king's attorney ſhall not 


plead in nullo eff erratum, which amounts to a demurrer, as is done 
between common perſons ;z but upon the aſſignment of the err, 
the court ſhall give a day to the king's counſel to maintain the 
outlawry ; and it is entered curia adviſari vult till the outlawry 
| reyerſed or affirmed. . 
Roll. Abr. If error be alleged in the body of the record, in nulle eff ere. 
703: ro. tum is a good rejoinder, for this ſhall put the matter in the judg 
1 * * ment of the court, the record being agreed to be ſo. 
cord, as, want of capias, or the like, there, he may ſay in nullo eſt erratum; and there, though the de 


' fendant confeſs the error, the court eught not to reverſe the judgment, till they be aſſured of the err: 
Br. Error, pl. 16 5. cites 7 E. 4. 16-] ; | 


Roll. Abr. So, if error be alleged in a matter of record, which is not of 
wk 22. the body of the record, but = a collateral thing, as qued non 
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tar aliquod recordum of reſummons, in nullo eft erratum is a good 
rejoinder; for if the plaintiff in the writ of error does not pray 
diminution, and thereupon procure a certificate from the inferior 
court, that there is not any reſummons before the rejoinder en- 
tered, this aſſignment is of no effect, but void, inaſmuch. as this 
is to be tried by the record itſelf, and no diminution can be al- 
leged after rejoinder entered; for if the defendant will confeſs 
the error, yet the court ought not to reverſe the judgment, till 
they are aſcertained of the error by the record itſelf. 
If a writ of error abates or diſcontinues by the act and de- Keb. 658. 
fault of (a) the party, a ſecond writ of error ſhall be no ſuperſedeas: (4) it a 


8 0 . laintiff in 
otherwiſe, if it abates or diſcontinues by (5) the act of God or 3 
the law. >: | fuit, be ſhall 
| | not have a 
writ of error again. Salk. 263. pl. 4+ Ld. Raym. 91. 5 Mod. 228, Comb. 393. 12 Mod. 10g. 
Comb. 19. S. P. (b) A writ of error abated by the death of the lord chief juſtice Foſter, and a ſecond 
writ was ſued out and allowed; and it was held a ſuperſedeas, Keb. 658. 686. ——A writ of error does 
not abate by the death of the defendant in error; but a ſcire e ad audiendum errores may be taken 
out againſt his executor. Vent. 34. Salk. 264. ceczs, if the plaintiff in error dies. Velv. 208. but 
for this vide Moor, 701. Sid. 419. Carth. 236. and Godb. 68. A diverſity where a writ of error ſhall 
abate in a real action, though not in a perſonal action. Three join in bringing a writ of error, the 


they are all compellable to join. Palm. 151. [For if they do not all join, the writ will be quaſhed, 
11d. Raym. But though the writ, in ſuch caſe be quaſhed, yet the record is removed by it, 2 Ld. 
Raym. 1403. 1 Str. 606. Where two join ima writ of error, and one will not affign errors, the court 
will give the other time to ſummon and ſever. 2 Str. 783. But if one of two perſons againſt whom 
judgment hath been given, dies after judgment, error may be brought by the ſurvivor without the ene- 
cutor of the other, 1 Str. 234.] | 


(H) How far the Writ of Error is a Superſedeas. 


AFTER a writ of error ſhewn, the plaintiff ought not to take 2 Keb. 129. 
out execution, but the defendant ſhall have four days time to (<) By the 


GE ER lerk by in- 
bet it (c) allowed, and four days time more to put in bail, if the 2 


* require it; and if he (d) paſſes that time, the writ of error cop thereon. 

all ; ent, 255. 
be no farther a /#per/edeas. | Pays 

S. P. and that he muſt not keep the writ in his pocket. (4) That the very ſealing of the writ of error 


i a ſuperſedeas to the execution. Mod. 28. per Kelynge. [A writ of error is ſaid to be a ſuperſc- 


deas from the allowance. Barn. 376. 1 Term. Rep. 279. but as it is che practice to ſue out the writ 
of error before judgment is ſigned : the courts have ſaid, it ſhall not operate as an allowance till the 
Judgment is actually figned, and the party ſhall be allowed four days after the figning of the judgment to 
put in ball; for before the judgment no bail can poſſibly juſtify, As to the ſervice of the allowance, 
that is only material to bring the party into contempt, if he proceeds to ſue out execution afterwards. 
Jaques v. Nixon, 1 Term Rep. 279. Doe v. Bracebridge, ibid.] 


Where judgment in a formedon was pronounced 16 Nevemb. and Hob. 329. 
a writ of error brought by the tenant bearing zefte 27 Novemb. and here as 
then allowed, and in majorem cautelam a ſuperſedeas made out 8 1 8 4 
againſt executions, and the demandant obtained a writ of ſeiſin, 3 Lev. 312. 


bearing teſte 9 Octob. before, by warrant of the judgment, which 


As afterwards entered but as of Ofav. Mich. being the laſt conti- 


Fwy this being made appear to the court, and they being ſa- 


- that the judgment was pronounced 16 Nævemb., before 
_ tune the defendant could not have a writ of ſeiſin, nor the 
Pantiff a writ of error, they held this ſuch a trick as would 2 

| | eat 
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defendant pleads outlawry in abatement as to one of them; but the court held this no good plea, becauſe 
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feat any writ of error: and therefore a new ſuberſedeat was awWardel 
againſt that writ of execution, quia erronice. oe 
Mod. 28. If a writ of error is taken out to remove a record between fic 
Hughes and and ſuch perſons, and ſome of the parties are omitted; ſo tha 
Underwood. . * . bd 4 : 
See acc, in ſtrictneſs the writ does not agree with the record, yet it l 
oche notwithſtanding a ſiperſedeas, and no execution can be take 
= out, for the court below (a) cannot judge of the fitnels of i; 
2 Term though it may be quaſhed in the court of which it iflues. 
Rep. 737.] (a) That if the record vary from the writ of error, yet the inferior court ought to remoje 
it, Vent. 97. 


Roll. Ae. If A. recovers in debt or damages againſt B. and ſues out: 
491. Loc 


Ad Tiliars, capiar ad ſatisfaciendum againſt B. which is returned non of inventu, 
per Croke upon which a ſcire facias is awarded againſt the bail and returned, 
and Jones, and after a ſecond ſcire facias awarded, but not returned; B. bring 
. a writ of error on the principal judgment; this is no faperſeda 
Brampſton. as to the proceedings againſt the bail, but the ſecond /cire faciu 
But the may well be returned, and the plaintiff may proceed thereon, 
har gat notwithſtanding the writ of error, which, affecting only the 
tay proceed- principal judgment, is diſtint from the proceedings againſt the 
ings againſt bail “. | 


the bail. | 

2 Roll. So, if a man recovers againſt J. S., and on a ſcire facias hall 

Abr. 491. judgment againſt the bail, and the bail bring a writ of error d 
the judgment on the ſcire facias; this ſhall be no /uper/edeas as to 
the principal judgment, and therefore the plaintiff may take out 
execution againſt the principal. | 

282 [Where a plaintiff, in order to proceed againſt bail, took out 

Icnoitons, 


a capias ad ſatisfaciendum, and on the following day a writ of ert 
was allowed, notwithſtanding which he called for a return of in 
et inventus, and then waiting till the writ of error was at an end; 
proceeded by ſire facias againſt the bail; the court, on motion, 
{et aſide the proceedings; hoe the ground of them, iz. the returi 
of non &ft inventus, was obtained after notice of the writ of error, 
which in its nature ſtopped all ſort of proceedings, and the ſheni 
could not ſo. much as look after the defendant, in order to found 
Perry v. ſuch a return. Beſides, it is an invariable rule, that the capias a 
ner. {atisfariendum hall in no caſe operate as againſt the bail until i 
Rep. 3390, has lain four days in the office; and though it have lain that time 

in the office, a writ of error afterwards allowed and ſerved befor 

the day on which the capias is returnable, ſhall have the effect d 

| a ſuper/edeas to any proceedings againſt the bail. | 

2 Roll. If a man brings a writ of error on a judgment, but does nd: 
23 remove the record within ſix days, this ſhall be no /iper/edeas, but 
Wbiteſtone, execution may well be taken out, for it appears that the vit d 


adjudged error is merely for delay +. 
per Hr. 


& Str. 1186. 


| +2. If execution can be taken out, whi'ſt the writ of error is in force, and if the defendant in «= 


ought not firſt to nen res plaintiff in error. See peſt. 


2 Roll. If upon a feri facias on a judgment againſt B., the the 
S 491. takes the goods of B. into his hands; but before any fate © 


Sare and . t of erte 
Shel en, them, B. delivers to the ſheriff a ſuperſedtas on a writ — 1 
6 , 


|" on = 


4 „ 


awarded 


een ſuch 
3 fotha 
yet it is 
be taken 
eſs of it 


ht to remore 


ues out 1 
inventu⸗ 
returned, 
B. bring 
fruperſedra 
ire faciu 
| thereon, 
only the 
gainſt the 


acias hath 
f error of 
deus as to 
y take out 


took out. 
it of error 
urn of in 
at an end; 
n motion, 
the retun 
t of error, 
the ſherif 
r to found 
le capias al 
ail until it 
1 that time 
ved befor: 
ie effect of 
it does not 


rſedeas, dul 
the wift 0! 


erdant in ent 


ſedeas granted thereupon; but the record is not marked 


Error. 3 
Z. ſhall have the goods again, for by this ſeizure no property is 


altered. 


1 warrant to his bailiff, and after comes a ſuperſedeas to the ſheriff, and the bailiff, before 


479 


per eur. 


If the ſhe. 
riff makes 


notice of it, 


makes execution, it is not good; for the ſuperſedeas to the ſheriff determines the warrant of his bailiff. 
If execution iſſues, and the ſheriff executes it, and after a ſuperſedeas comes to him guia executio er- 


fonic emanavit, the ſheriff ſhall have his fees for the execution; vide tit. Sheriff. 


If a writ of error is brought returnable into the Exchequer- 
chamber, which is allowed by the clerk of the errors, and a pw 
y the 
clerk of the errors, as the uſage is, nor notice thereof given to 
the attorney of the other ſide; but theſe matters are omitted, be- 
cauſe the attorney was not known, nor the number-roll of the 
record; yet this is a good ſuperſedeas in law, ſo that if execution 
be awarded and executed, it is erroneous, and a ſuperſedeas ſhall be 
awarded quia erronice emanavit : but it is no contempt in the attor- 
ney in taking out execution, he having no notice of the writ of 
error, and the roll not being marked. 

It ſeems clearly agreed, that an action of debt may be brought 
upon a judgment in B. R., notwithſtanding a writ of error brought 
in the Exchequer-chamber ; for though ſuch a writ of error be 
a ſuperſedeas to the execution, yet the duty remains upon record; 
and it is but reaſonable the party fhould have this remedy for his 
damages for forbearance. [But execution cannot be ſued out 
upon the ſecond judgment until the writ of error be deter- 
mined. ] | 
S. P. adjudged, Draper and Brightwell. Mod. 121. 3 Keb. 129. 239+ 316. 


Roll. Abr. 
Lich 1646. 
Ich. 164 
Methwold® 
and Bawd. 
See Burr. 


ep. 340.1 


Supra acc. 


10 H. 6. 6. 
2 Roll. 
Abr. 490. 
Dyer, 32. 
pl. bY 
Adams and 
Tomlinſon, 
Sid. 236. 


Lev. 153. 


eb. 127. 
Raym. 100, 


Vent. 372. S. P. 


4 Mod. 247. Dighton and Granvil, S. P. To a ſcire facias quare executionem babere non debet, a writ 
of error pending may be pleaded in bar of che execution. Skin. 591. [| Benwell v. Black, 3 Term Rep. 
6b43.] *——* Where a writ of error is depending, the court, on motion, will ſtay proceedings in an 


action on the judgment, upon terms. 


The ſame, if proceedings are againit the bail, where error of the 


principal judgment is depending. [ Such a motion, however, cannot be made until the defendant has put 


in bail to the ſecond action. 


Smith v. Shepherd, 5 Term Rep. 9. Nor is it merely of courſe ; and 


therefore the court will not interpoſe, where the writ of error is obviouily for the purpoſe of delay. In- 


twiſtle v. Shepherd, 2 Term Rep. 78. 
operate a3 a ſuperſedeas to any proceedings. Box v. Bennett, 1 H. Bl. 432. 
4 Term Rep. 436. Maſterman v. Grant, 5 Term Rep. 714+] 


In that caſe indeed the' allowance of the writ of error will not 
Kempland v. Macauley, 


(I) To what Court a Writ of Error lies: And 


herein, 
1. Of Writs of Error into Parliament, 


THE court of parliament is the ſupreme court, where anciently 

cauſes of great conſequence, as between the magnates regni, 
were heard and determined. Hence the Houſe of Lords is the 
dernier reſort, to which a writ of error lies; and therefore (a) if 
2 writ of error is brought of a judgment in the King's Bench into 


| the Exchequer-chamber, and there the any. ons is reverſed ; yet 


1 writ of error lies of ſuch judgment into 


} parliament, and the 


ords may reverſe ſuch ſecond judgment. 


(a) Show: 
Parl. Caſes, 
24. 110. 
Vent. 324. 
Raym. 330. 
2 Jon. 99. 

2 Lev. 232. 
(5) When 
a record 
comes into 
parliament 


upon a Writ of error, the king may aſſign certain earls aud ba- ons and with them the juſtices, to deter- 


10% the matter. 22 E. 3. 3. Roll. Abr. 780. 


"a nc for the manner of procteding ther2on, 
ul 4 tD, ; 


Lde Niuit, 834. Cro. Jac. 14 's 


4 13. Noy, 76. Rum. 5. 383. 


2 Bufſt 164. For the form of the writ, vide Show. 
. Godb, 2 50. 
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37 H. 6. 13. So, a writ of error lies into parliament upon a judgment glven 
Wo 4 Is in B. R., either in a cauſe brought there by writ of error, or gr. 
745. forthe ginally commenced there. 85 2 

manner of obtaining and proceeding upon ſuch writ of error, vide 4 Inſt. 21. Godb. 247. Bulſt. 268 


166. Moor, $34. p. 1122.—— That a writ of error may be returnable ad proximam ſeſſionem purlianest 
Dyer, 375. Raſt. Ent. 805. —— But no ſuperſedeas ougint to be granted upon 4 writ of error returnable 


ad proximum parliamentum. Vent. 31. Sid. 413. If the parliament is diſſolved, the writ of error is 


abated ; the court of King's Bench may proceed to execution afterwards without any remittitur, Carb, 
237- but this is altered by a late order in the Lords houſe. Soe ante 133. * * Writ of error in 
urns 1 is no ſuperſedeas, if it be not tranſcribed in fourteen days, and the parliament be diſſolved. 
unb. 64. It error is brought in parliament, though the houſe is prorogued, and the record hu 
not been tranſcribed, the court will not on motion grant leave to take out execution. Bunb. 131. — 
If error in parliament is not tranſcribed in fourteen days, the defendant in error, on motion, thall be x 
liberty to take out execution if it is not tranſcribed and certified in eight days. Bunb. 69. 
(a) Saung, And though upon a judgment in the King's Bench, ſince the 
346. Carth. 27 Eliz. c. 8. the party may elect either to bring a writ of error 
I Bat be in the Exchequer-chamber, or in parliament; yet if the cauſe 
may on the Commenced in the King's Bench by (a) original writ, there lies 
eee no writ of error but into parliament. Alſo, if he elects to bri 
— vid. Error into the Exchequer-chamber, regularly, he cannot after bring 
next cafe, Error into parliament upon the firſt judgment +. 
and the ſtat. infra, 


A 2 Roll. And therefore it ſeems, that if a writ of error is brought upon: 
r. 492. — + A . 7 
3 8 in the Exchequer- chamber, where the judgment is a. 


rmed, and after error is brought upon the ſame judgment in the 


parliament; this writ of error is no /#per/edeas ; but if the writ of 


error is brought upon the judgment in the Exchequer=chamber, it 
is a ſuperſedeas. | 
(By g 12 of the ſtatute of 6 Ann. c. 26., which eſtabliſhed x 
court of Exchequer in Scotland, a writ of error is given from that 
court to parliament. ] | 


2. Of Writs of Error into the Exchequer- chamber. 


As no writ of error lay of a judgment in the King's Bench, but 
in parliament, and as the ſubjects were often diſappointed of their 
writ of error by the not fitting of parliament, or by their being 
employed in publick buſineſs when they did fit; therefore, 

(5) There- By the 27 Eliz. c. 8., reciting, that erroneous judgments 1 
amr et B. R. were (6) only to be reformed in parhament, it was enaQed, 
to ſach caſes © That where judgment ſhould thereafter be given in B. R. 1 
in which (c) (d) debt (e), detinue, covenant, account, caſe, ejectment, of 
ue bor «(F) treſpaſs (g) firſt commenced there, (þ) other than ſuck 
in parlia- *© where the queen ſhall be party (i), the plaintiff or defendant, 
ment, but 66 againſt whom ſuch judgment ſhall be given, may at his elet: 
in fact r tion ſue out a writ of error directed to the chief juſtice, con- 
theſe might “ manding him to cauſe the record, and all things concerning 
nga have the ſaid judgment to be brought before the judges of the Com- 
ee e mon Pleas and barons of the Exchequer, which being of the 

degree of the coif, or fix of them, ſhall examine the erroi 

aſſigned or found, and thereupon reverſe or affirm the ju 
Vent. 207, ment, other than for errors concerning the juriſdiction of the 


208. ad- court of King's Bench, or for want of (&) form in any writ, &. 
judged 
Cro, Jac, 5 


or proceeding, and (/) aſter the ſame (n) ſhall be brought 7 | 
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at in the 


> writ of | 


umber, it 


pliſhed a 
rom that 


| . 
u in B. R., that () further proceedings may be had thereupon, foadjudged 
& as well for execution as other ways.“ BR» 


the opinion of the judges in the Exchequer- chamber. But that errors in fact may be aſſigned in the 
Exchequer-· chamber, and if denied, tried by niſi prius, and how, vide Cro. Eliz. 731. Hob. 5. Cro. 


481 
' contrary ts 


Car, 514+ Jon, 470, 411. (e) Not replevin, 2 Roll. Rep. 434+ agreed per cur. (d) Extends to 
their heirs, execators, and adminiſtrators, Cro. Eliz. 294, 295. 6 Co. 80. a. (e) Error lies not upon 
ajudgment in a ſeire facias againſt bail, FVelv. 157. Cro. Jac. 171. Lancaſter and Keyleigh. | Cro. 
Car. 300. adjudged, Jon. 325. adjudged.—— Yet Cro. Eliz. 730. it was adjudged contrary by all the 
judges and barons except two, for that it was within the intent of the ſtatute, and in nature of an action 
of debt. 
debt, within the equity of the ſtatute. Cro. Car. 286. per curiam dubitatur.=—The ſcire facias is but 
to have execution of the former judgment. Cro. Car. 464. [A judgment on a ſcire facias grounded 
upon one of thoſe actions mentioned in the ſtatute, is in effect a part of the firſt ſuit, and the Exchequer- 
chamber, having cognizance of the original action, hath alſo cognizance of all its dependencies ; per 
Hale, 1 Mod. 79. See Cro. Jac. 384. Cro. Car. 143. Hob. 72. 1 Mod. 297. 5 Mod. 200. 3 Atk. 
297, Error will clearly not lie in the Exchequer-chamber upon an award of execution in a ſcire facias 
only, without including the judgment in the former action. Bertie v. Clutterbuck, 2 Str. 1102. 
Andr. 287. Marquis of Powis' caſe, 3 Atk. 297+] But wide Cro. Jac. 484. Cro. Car, 143. 
Hob. 72. Mod. 297. (J) Not reſcous, becauſe more than treſpaſs, and treſpaſs would not have lain 
becauſe the cattle reſcyed were the cattle of the defendant him ſelf; and there is a writ of reſcous in the 
regiſter ditin& from treſpaſs. Ody and Yates, Moor, 694. pl. 963. by all the juſtices held clearly. 
Cro. Jac. 171. cited. (g) It lies not upon any judgment attirmed upon error brought in B. R. 2 Bulſt. 
162., nor upon a judgment in a ſcire facias upon ſuch judgment affirmed in B. R. Roll. Rep, 264. 
Sai. 263. pl. 4. S. P. adjudged. Nor upon a ſuit by original. Saund. 346. Carth. 180. 8. P. ad- 
mitted. [ Vide Dougl. 352. note. ] (b) It lies in debt upon the ſtatute of tithes. Sid. 240. ſaid to have 
been adjudged. But whether it lies in debt upon the ſtatute of uſury, Sid. 240. dubitatur, and wide- 
Vent. 49. [It is now ſettled that it does. Lloyd v. Skutt, Dougl. 350.] It lies in debt gui tam, upon 
the ſtatute for abſenting from church, for the king is not properly party, though to have part of the 
penalty, Raym. 275. adjudged. (i) Not in an action of ſcandalum magnatum, Lord Say and Seal v. 
Stephens. Jon. 194. adjudged by three judges againſt one. Ley, 82. adjudged, Cro. Car. 142. Earl 
of Stamford and Needham. Sid. 143. Vent. 49» (4) Sid. 253. (Y) So, if the plaintiff in error be 
nonſuit, or the ſuit be diſcontinued. And. 144. 2 And. 123.  (m) So that no exfcution can be granted 
out of the Exchequer-chamber. Style, 238. (A) Where afcer reverſal and judgment guad recuperety 


and the record 1emanded, a writ of inquiry may be awarded, &c. Foldoe and Ridge, Cro. Jac. 206. 
Noy, 129. Velv. 74. | 


' 


And by the ſaid act it is further enacted, “That ſuch reverſal 
« or athrmation ſhall not be final, but the party grieved may 


— That error lies upon a judgment in a ſcire facias againſt executors, upon a judgment in 


* 55 bring error in parliament.” 0 
ench, but | 8 5 1 
2 3. Of reverſing Judgments in the Court of Exchequer. = 
eir being : g 
re, Hefore the ſtatute of 31 E. 3. c. 12. (a) errors in the Exchequer 4 laſt. 72. 1 
ments in were ſometimes examined in (4) parliament, and ſometimes 33 I 
s enaQted; before commiſſioners, by force of the king's writ under the great err upon 1 
B. R. in leal. judgments were there ſeldom brought. Sav. 31. (5) Roll. Rep. 14, 15. 9 
nt of ; * . ' Fe : ; © 
dr ſach By that ſtatute, in all caſes touching the (c) king, or other per- (e) The "0 
ſon, upon complaint of error in proceſs in the Exchequer, the King may oi 
lefendant, 4 : 7 have error 1. 
his eler⸗ (4) chancellor and (e) treaſurer ſhall (F) cauſe the record to be pere. Vie 8 
tay a brought before them, and taking to them the judges* and other Co. 42. a. val 
z C0 lage perſons, ſhall call before them the barons to hear the cauſe 3 C0. 1. 1 
oncer ning f their : <1 was 5 (4) By 3 =p 
"The Com or their judgment; and, if upon examination, error be found, xz. x, | 
: the ſhall amend the rolls, and ſend them into the Exchequer to have the not 
ing of ; ; 
1 n execution. 2 of 
the e . : the lord 
the judg chancellor or lord treaſurer, or either of them, at any day of adjournment, ſhall be no diſcontinuance, fo 
: c as one of them, or both chief juſtices come, and are preſent. But this ſtatute not providing remedy where 
tion 0 12 came not at the return of the writ of error, vide 2 Leon. 59. it was enacted by 16 Car. 2. c. 2. that 
7 Writ, . if the Chief Juſtices, or either of them, or the chancellor or treaſurer ſhall not come at the retuin of the 
0 ht back | 3 it of error, it ſhall be no abatement or diſcontinuance 3 but no judgment {hall be given, unleſs both 
ug 4 a Vi and treaſucer ſhall be preſent. (e) Intended of the treaſurer of England; and at the time of 
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482 Errot, 
making this ſtatute, the offices of treafurer of England and of the Exchequer were in feveral hands, 


( f) Though the barons only are judges, yet the treaſprer together with them hath the cuſtady of the re. 
cords, and therefore the writ of error is to be directed to him and the barons, and it is, though the 
treaſurer and treaſurer of the Exchequer are the fame perſon. 4 Inſt. 105. Sev. 35, 36. ——* If the 


chancellor and treaſurer do not call in the other juſtices it ſeems to be error. 8 H. 7. 13. 


Carth. 388. In the bankers caſe adjudged in the Exchequer, which came be- 
> rae fore the lord keeper, fc. purſuant to the above ſtatute, the lord 
caſe. chancellor and three of the judges were of opinion, that the judg- 
ment of the Exchequer ſhould be reverſed; and then the queſtion 
was, whether the judgment of the court ſhould purſue the opi- 
nion of the majority of the judges, or that of the lord keeper 
and the three judges ? and three of the judges were of opinion, 
that the majority of the judges ſhould govern this judgment; 
but the others being of a contrary opinion, the judgment was 
reverſed, which was pronounced by my Lord Keeper Somers. 
Rex v. [A writ of error from a judgment in the court of Exchequer 
Coon, g iſſued returnable in the Exchequer-chamber, pending which the 
Parker, 142. Plaintiff in error died; whereby the writ abated. Lord Chan- 
cellor Hardwicke, and the two Chief Juſtices Lee and Willes, were 
of opinion, that the new writ could not be properly to the Er. 
chequer-chamber, becauſe the record did not reſide with them, 
and the words of the writ are record. quod coram wobzs reſidet; for 
only a tranfcript of the record is ſent into the Exchequer-cham- 
ber, and the record itſelf remains in the court of Exchequer, 
But the court made a rule for a remittitur to be entered on the 
record, together with a ſuggeſtion of the death.] | 


4. Of Writs of Error into the King's Bench. 


(034 Aff The court of King's Bench . the proceedings of al 
ITS other inferior courts, and being the king's own court in which he 
-4s. formerly fat in perſon, by the plenitude of its power corrects the 
F.N.B.-22. errors of thoſe courts. Hence it is, that (a) a writ of error lies in 
_ OW this court of a judgment given in the (+) King's Bench in (c) Ire 
this vide 

4 Inſt. 356. land.. : | ; 

Keilw. 202. 5 Co. 18. a. Calvin's caſe, Leon. 55. Yelv. 118. Style, 386. Vaugh. 290. 402. and 
per Roll. Rep. 17. it is ſaid, per Coke, that Ireland was annexed to the crown of England by conquelt, 
and therefore, &c.; but Q. 2 Bulſt. 163. It lies not in the parliament of Ireland. Roll. Rep. 17. e 


Coke. (6) Upon a judgment in Banco there, it muſt be bropght in Banco Regis here, &c. F. N. B. 24 


Yelv. 118. [But now by tat. 23 Geo. 3. c. 28. § 2. no writ of error or appeal from the coutts it 
Ireland ſhall be received or adjudzed in any court in this Kingdom.] (e) Upon a judgment in Cala 
when under the ſubjection of the king of England, a writ of error lay in B. R. 4 Inft. 282. Raym. 
174. S. P. cited. Vaugh, 290. 402. S. P. cited; but yet wide Keilw. 2c2. S. P. cent. uU 
lies not upon any judgment in Scotland, becauſe a diſtinct kingdom, and governed by diſtinct lan, 
Show. Par. Caſes, 3 3. : k 


Roll. Abr. So, a writ of errot will lie of a judgment given in Chancery oi 
. the common law fide, called the perty-bag, as upon a ſcire facu! 
489. P. upon a recognizance, although both courts were before the 


25 AT. 47: himſelf, and to (d) ſome purpoſes are the ſame. 
4 In. 80. 8 
Dyer, 315. & wide Moor, 570. pl. 778. (4d) As if iſſue be joined in Chancery, it muſt be tried in tt 
King's Bench, and the record delivered over per proprias manus of the chancellor. —— 
2 Keb. ba 1. Lev. a8 3. Sid. 435. Mod. 29. Jefferſon and Dawſon, [No traces of any unt 

error being actualiy brought from the common law fide of the court of Chancery into B. R. ate tobe pd 
with later than the fourteenth year of Queen Elizabeth, A. D. 1572. Dy. 315. And Lord Need 

4 


* 


| hats, North in 1682 declared, that no ſuch writ of error lay, that the books were founded only on the Gigs 
f the re. opinion of Lord Dyer in the above caſe, and that he would grant injunctions againſt them. 1 Vern, 1 Ji. 
the lord 1 Eq. Caf. Abr. 129. This opinion of the Lord Keeper, Sir W. Blackſtone ſays, ſeems not to have 
** If the been well conſidered. However, there are reſpectable authorities in confirmation of it. Lamb. Archion. 
69. The opinion of Mr. Juſtice Choke, Vearl. 37 H. 6. 13. b. and 11 E. 4. 9. a. Bro. tit. Error, 
. 99. At the ſame time it muſt be acknowledged, that the learned commentator cites authorities 
me he. equally reſpectable in oppoſition to it. 18 E. 3. 25, 27 All 24. 29 Aſſ. 47.] n 
1 lord | . ' | . . 5 : 
> judg- If a peer be attainted before the lord high ſteward, a writ of Sid. 208. 
1. error lies in the King's Bench of ſuch attainder, and the party has _— _ 
e cpi. no other remedy“. | 18 
keener in parliament, upon an attainder for treaſon; for though the ſtat. 33 H. 8. 20. ſays, that judgment of 
: pe attainder by common law, ſhall be of as good force, as if done by authority of parliament, this ſhall be 
pimion, intended of a lawful attainder. Hale's Hiſt. Pow. and Juriſd. of Parliament, 19. 4 Inſt. 21. 
zment; 5 
> - . 
nt was A writ of error lies of a judgment in the Common Pleas into 4 Inft. 22. 
IIS the King's Bench, which only can correct the errors of that court, 
:hequer and from thence into parliament. | 
ich the A writ of error lies into the King's Bench of a judgment in a 4 last. 214. 
| Chan» county palatine, for though theſe are ſuperior courts and have 733: yes 
es, were jura regalia, yet their juriſdiction is derived from the crown. 
the Ex- If an erroneous judgment be given in Durham in the Chancery, 4 Iaſt. 218. 
1 them, upon proceedings according to the common law, or before the 
let ; for juſtices of the biſhop, a writ of error lies before the biſhop him- 
r-cham- ſelf, and if he gives an erroneous judgment, error lies in B. R. 
:hequer, If the juſtice in eyre gives an erroneous judgment at a juſtice- 41aRi, 297. 
on the ſeat in a foreſt, a writ of error lies thereupon in B. R. 8 
| By the 34 & 35 H. 8. c. 26. $113. Errors in judgment in (e) In eject- 
pleas real and (a) mixt, before the juſtices in their great ſeſſions in 8 
ales, ſhall be redreſſed by error in B. R. in England ; but errors Moor, 248. 
in pleas perſonal ſhall be reformed before the (5) preſident and pl- 391. ad- 
gs of all council. 1 
which he adjudged, (5) This court is diſſolved by the ſtatute of 1 W. & M. ſtat 1. c. 27+, and by the ſame 
rects the act, errors in pleas perſonal are to be redreſſed as errors in pleas real and mixed were by 34 & 35 H. 8. 
or lies in 1 | | 
n (c) Ire | 
| 5. Of Writs of Error into the Common Pleas and Inferior Courts. 
0. 402. aft : 2 
by _— If an erroneous judgment be given in (c) London, or other place, F. N. B. 44. 
1 . which is a court of record, the party grieved ſhall have a writ of Sue Trough. 
he coutts it error, and this writ may be returned into the Common Pleas, or jn B. R. 

4 pou into the King's Bench, at the pleaſure of him who ſueth the ſame. vpn 
Enn. = | judgment 
r. given in London, yet it lies upon a judgment given at Newgate, which is upon commiſſion in their 
diſtinct la, ſeſſions. 2 Leon. 107. ſo held, and wide 2 Roll. Rep. 97. ,2 Lev. 223. + If error be of a 

| judgment in the ſheriff 's court in London, it ſhall be, before the mayor and ſheriffs in the huſtings. ' 

| 4 last. 248. F. N. B. 22. (H) Vide Priv. Lond. 164. 168. | E 
ancery on | 
ſcire fac! No writ of error lies in Banco or Banco Regis, upon a judgment 4 Inft. 224. 
the king given within the five ports; but by cuſtom ſuch judgment is exa- She * 
minable by bill in nature of a writ of error coram domino cuſtode ſeu Cing 4 

de eln th duardiano quingue portuum apud curiam ſuam de Shepway. Ports. b 

Sande If a judgment be given in the court of Stannaries of the duchy Roh. . 
ho rg wall, (d) no writ of error lies upon this in Banco or Banco Regis, A That in, 
ery auſe it hath ngt been uſed ; but of this there may be an appeal for ay mt 
| Lord 100 5 a | 

47 : . / 
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ters touch- to the guardian of the Stannaries, and from him to the prince; 

my the and when there is no prince, to the king's council, "HO 
tannaries, 

qtherways, upon a judgment there given upon collateral matters. 3 Bulit. 183. per Coke, Chief Juftice, 

ſaid to have been ſo reſolved upon a conference by all the judges, as is ſeen recorded in Chancery in the 

petty-bag office. Q Owen, 8. Sid. 233. IJ 1 


Roll. Abr. A writ of error lies in the Common Pleas upon a judgment given 
245. before the judges of aſſiſe. | | | 
but wide D 

Leon. 55. 3 Leon. 159. Dyer, 250. Moor, 78. And. 22. N. Bendl. 153. Cro. Eliz. 26. Carter, 222, 


28 E. 3. 14. II pon a judgment given in the Hu/tings in London, a writ of ertor 
org Abr. lies at S. Martin's before certain Juſtices. | 

Lev. 309. 2 Saund. 253. S. P. and that upon a judgment of the ſaid juſtices, a writ of error lies in 
parliament, wide 2 Leon. 107. It lies not from the courts of the city of London to B. R. though it does 
lie thither, from all other corporation courts. 2 Burr. Rep. 777. An appeal lies to the houfe of 
peers trom a decree in the mayor's court. See the caſe of Littlebury and Buckley, poft, tit. Evidence (G). 
[In the caſe of Harriſon v. Evans, 6 Br. P. C. 181. on a judgment in the ſheritt 's court in London, a 
writ of error was returnable in the court of Huſtings there, and on the judgment of that court, a ſpecial 
commiſſion of errors was directed to five of the twelve judges, or any two of them, upon whoſe judgment 
a writ of error was brought returnable in parliament. ] 1 


„ 6. Where a Writ of Error lies in the ſame Court in which the 
h Record is. 


F.N.B. 21 If upon a judgment in B. R. there be error in (a) the proteſs, 
A tu 8 or through the default of the clerks, it ſhall be reverſed in the 
6.  * fame court by writ of error ſued there before the ſame juſtices. 


{a) And therefore the 27 Eliz. c. 8. which gives a wirt of error into the Exchequer-chamber, extends 
not to errors in fact, for theſe might have been examined in B. R. 2 Lev. 38. Vent. 207, Civ. 
Jac. 5. S. P. adjudged, h 


3 laſt. 214. 80, if one is indicted of treaſon or felony in B. R. or, being in» 

| dicted elſewhere, the indictment is removed in B. R. and by pro- 
ceſs of that court he is erroneouſly outlawed, and ſo returned; a 
writ of error may be brought in B. R. for the reverſal thereof. 


Sid. 208, Alſo, if an erroneous judgment in point of law be given in 
e B. R., upon an indictment in London, a writ of error may be 
judged, brought in the ſame court; for though in civil caſes error does 


Lev. 149. not lie in the ſame court, unleſs for a matter of fact; yet in 


5 5 4 criminal caſes it hes as well for an error in law as fact. 


ſaid, though it may be brought in parliament, that does not prove but it may be brought here alſo, —But 
acco.ding to 1 Sid. 208. it ſeems that this was only for error in fact. And & If it could be for enot 
in law? And ſee %a. | | | 


17) Fits. In (5) Fitz. N. B. it is ſaid, that a judgment cannot the ſame 
3 * 21. term it is given be reverſed in B. R., without a writ of erroty 
Cc 40 - . . . 

196 "I, though ſuch judgment may in the Common Pleas. But it does 
$32. . not ſeem that there is any foundation for this diſtinction, (e) for 
Yelv. 157- during the term, in which any judicial act is done, the record 
Poph. 181. 25 hw 3 | : fore 
But chen remains in the breaſt of the judges of the court; and thereto 


kei the roll is alterable during the term, as they ſhall direct“. 
pak, the - | | | ELF 
Kall 56 the record, and admits of no alteration. Co. Lit. 260. a. vide tit. Amendment, 108.— At 
elroneous judgment may be Rayed, by moving in arreſt of judgment, within four days. 
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But if an erroneous judgment be given, and the error lies in the Roll. Abr. 
judgment itſelf, and not in the (a) proceſs, a writ of error does not 74% 


lie in B. R. of ſuch judgment. iy fy * rel 


court awards an exigent where they ought to award a pluries capias. Roll. Abr. 746. They may re- 
verſe their own judgment for falſe Latin, becauſe this is not the default of the court, but of the clerks. 
7 H. 6.30. Roll. Abr. 746. Where by reaſon of fraud, &c. a judgment may be vacated after 
the term in which entered, wide 2 Roll. Abr. 724. If judgment be given in an action in B. R. 
and there alſo execution be awarded, a writ of error quod coram wobis reſidet does not lie in B. R. in ad- 
judicatiome executionis, Roll. Abr. 746-7, Roll. Rep. 65. S. C. 


If two bring a writ of error in B. R., upon a judgment in an Roll. Abr. 

aſſiſe, and pending the writ one of the plaintiffs dies, and after, 747+ Ci. 
. Eliz. 105. 

the court, not knowing of the death of one of them, reverſes the Like point 
judgment; and after he, againſt whom the judgment was reverſed, adjudged. 
brings a writ of error in the ſame court of B. R., and aſſigns the SR os 
death of one of the plaintiffs in the firſt writ of error, which was 
the act of God, not the error of the court, it ſeems the writ well. 
hes. | | 

If a record is removed by writ of error out of the Common Pleas Carth. 368- 
into the King's Bench, and the writ of error for inſufficiency is 9; 

FS JOE” : erer: IIn all caſes 
quaſhed in the King's Bench, the plaintiff in error may have a Hhere the 
new writ coram vobis refiden. but ſuch new writ is not a ſuper- record is 
ſedeas in itſelf as the firſt writ was, and therefore he muſt move Aug 

0 ; | removed, 
the court for a ſuperſedeat, and put in bail thereon. ts 
of error is quathed, error coram wobis lies: ſeeds, where the record is never removed, as is the caſe where 


the writ is quaſhed for variance between the writ and the record. Ginger v. Cooper, 1 Str. 607. 
2 Ld. Raym. 1403. ] | 


So, if ſuch ſecond writ be quaſhed for inſufficiency, yet the Carth. 369, 
court will grant a new or ſecond writ of error coram vobis rgſiden. 370. 
as alſo a ſuperſedeas on putting in bail; for ſuch ſecond writ being 
void is as if there had been none before. | 

[Error coram wobis does not lie in the King's Bench after error Lambell v. 
brought in the -Exchequer-chamber, and the judgment affirmed ; * Joha, 
for before the ſtatute of Eliz. the King's Bench could not examine . . : 
its own errors in fact after an affirmance in parliament ; and the 
Exchequer-chamber is now in the ſame degree with regard to the 
King's Bench in thoſe caſes within the ſtatute, as the parliament 
was before. | | e | 

Error coram vobis lies not in the Exchequer- chamber. A Pr, 


(K) Of aſſigning Errors: And herein, 
1. Of the Manner of aſũgning Errors. 


[J*ON a writ of error for want of (i) aſſigning errors, judgment Sid. 294. 


is not affirmed, (c) but execution goes upon the firſt judg- Covper 
ment, ſo that th h ſts ; but hi d 4 

) at the party can have no. coſts; but his remedy muſt , Keb. 52. 
be upon the recognizance, by which he is bound to proſecute with 71: 75-5.C. 
effect, 1 5 (5) Error 
cannot be 


eget in a record which is not in the court where the writ of error is brought. 11 H. 4. 47. b. 
oll. Abr, 760. 769. Afligament of error is in the place of a declaration. 9 E. 4+ 32. Error may 
Sued in every part of the record. Roll. Abr. 760. May be moved to the court, though not 

Li 3 : : particularly 
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Error. 


particularly aſſigned. 5 Co. 37. b. Error in fact or in law may be aſſigned on a judgment by deft, 


Roll. Abr. 756. Style, 122. 


(e) If a record be temoyed out of the Common Pleas into the King's 


Bench by writ of error, and the plaintiff will not aſſign his error, then a ſcire facias ſhall iſſue forth 
quare executicnem habere non dib:t ; and, upon ſummons and two nibils returned, the plaintiff ſhall hays 


execution. 


2 Leon. 107% [But a ſcire facias, it ſeems, cannot iſſue till che tranſcript” of the record 


below is removed ; and therefore the defendant-in error, if the plaintiff is dilatory, muſt give a rule to 
tranſcribez and if the plaintiff will not do it, he may then non pros the writ of error. Ca, temp, 
Hardw. 351-] 


Carth. 40, 
41. per 
Holt, C. J. 
where the 
errors were 
aſſigned in 
a private 
manner 
without 


giving no- 


tice to the 


defendant in error. 


Yelvy. 6, 7. 


GE. 4. 6. 
Roll. Abr. 
761. Bro. 


The parties, upon the removal of the record by the writ of 
error, have no day in court given to either of them; wherefore if 
the plaintiff in error delay to ſue forth his ſcire facias ad audiendum 
errores, the defendant hath no other way to compel him, but by 
ſuing out a /cire facias quare executionem non, Wc. and if, upon ſuch 
ſcire factas, the plaintiff in error doth not plead, that his errors are 
aſſigned, but ſuffers judgment to paſs upon two nthils, no errors 
afterwards aſſigned ſhall prevent execution. 


And by a rule of the court of King's Bench, if the plaintiff in 
error doth not aſſign his errors, and give a copy of them to the 


defendant's attorney in error, by or before the time given by the 


rule on the /cire facias is out, the defendant's attorney in error 
may enter judgment on the /c:re facias, and take out execution 
thereon, but can have no coſts, unleſs he gives a rule for the 
plaintiff to aſſign error on record; which if he doth not do, he 
may be nonprofled, and then the defendant in error ſhall have his 
colts. | 
Alſo, by another rule of the ſame court, when the plaintiff in 
error hath aſſigned the general errors, he muſt give a copy of them 
to the defendant's attorney, who may plead in nullo eff erratum to 
it immediately, and enter both on the roll, paying the plaintift's 
attorney 25. 4d, for the ſame. | 
If the defendant in error ſues out a ſcire facias quare executionem 
non debt ; this is merely collateral to the record removed, and yet 
by matter ex pet facto may become a record; as, if the plaintif 
upon the return of the /cire facias appears, and pleads a releaſe, ot 
other matter, as he well may, then this is a record annexed to the 
firſt record removed; but if upon the return of the /cire facias, 
the plaintiff appears, and aſſigns errors, or hath a day given him 
to aſſign them, and upon this record aſſigns his errors inſuffic- 
ently ; this ſcire facias is but a piece of paper filed to the record, 
no proceedings being thereupon. | 
In a writ of error it is no good aſſignment of error, quod in em- 
nibus erratum eff ; tor the court is not bound to inquire of the 


Attaint, 86. errors, if the party does not ſhew them. 


2 Leon. 82. 


Cro. Elz. 


$16 3.P. 


In a writ of error to reverſe an (a) outlawry, errors cannot be 
aſſigned by attorney, but the party muſt appear in perſon. 


Wade & Ux v. Smith, where the huſband and wife being outlawed, and the wife refuſing to'appeat, the 
outlawry could not be reverſed, & wide Carth. 7. S. P. where a difference was taken, that where the 
error appears on the face of the record it may be aſſigned per atternatum, but no opinion given theres. 
(a) A perſon attainted of treaſon or felony, before he can have a writof error to reverſe the attaſnder, 
muſt aſſigu his errors, and thereupon. have leave from the court to proſecute his writ of error. 2 Hawk 


P. C. c. 50. 


King, or che conſent of che attorney -general. Sid. 69. Bulſt. 71. 3 Mod. 42. Roll. Rep. 175 
8 A e 


§ 11.—-— And no ſuch writ of error is to be allowed without an expreſs warrant from 
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Error, | 
A defendant convicted for a miſdemeſnour, and in execution Rex v. 
for the fine, may, with leave of the court, aſſign errors by rater, | 
attorney. ] = | I Str. 443. 
If two bring ſeveral writs of error, and feveral ſcire facias's to 11 H. 4. 
reverſe a judgment in an aſſiſe againſt them, they may aſſign 92: b. #10. 


» | Error, 50. 
errors jointly. Roll. Abr. 761. 8. C. 


If a writ of error upon a judgment in an aſſiſe be brought by Yelv. 3, 4. 


four, and only one appear, and the others make default, he can- h 
not aſſign errors alone, till the others are ſummoned and ſevered. ges. 


Cro. Eliz. 89 1. S. C. adjudged. [In ſuch caſe, he muſt move the court for time to aſſign his errors, 
till the others can de ſummoned and ſevered. Freſcobaldi v. Kinaſton, Str. 784. ] 


So, if upon a judgment in a guare impedit, a writ of error be Oro. Jac. 94. 
brought by the biſhop and incumbent, the incumbent only with- 1 - 
out ſummons and ſeverance, cannot aſſign errors. adjudged. 

If two are outlawed in an appeal of murder, and they bring a Sid. 316. 
writ of error to reverſe it, and one appears, but the other does not, whe are 
he ſhall not aſſign errors till the other does; becauſe he hath alin, . 
joined with him in the writ of error. but vide 2 Roll. Rep 490. 

Two brought a writ of error, and made two attornies; upon 6 Mod. 40. 
the ſcire facias, the one attorney aſſigned error, to which the de- 3 | 
fendant took iſſue, and then * other would plead in abatement CE a 
of the writ : it was held per Cur., if one of the plaintiffs had made Lev. 146, 
default, he ſhould be ſevered ; but if they go on, they mult pro- 5 
ceed jointly; and if one attorney will akon error, &c. without 
authority from both, we cannot help him, let him take his remedy 
againſt the attorney. | | 

[A writ of error cannot be nonproſſed without a rule to aſſign Leith v. 
errors, But where neither plaintiff in error nor his attorney MiFarlan, 
could be found ſo as to be ſerved with the rule, the court of K. B. 1% 
ordered, that fixing the rule up in the King's Bench office ſhall Thomſon 


b 4 _ | | Vs, Baker 
e good notice. J | Ca. temp. Hardw. 130. 


2, Of aſſigning Errors in Fact and in Law. 


The plaintiff in error cannot aſſign error in (a) fact and error Roll. Abr. 
in law together; for theſe are diſtin& things, and require (6) dif- 261. 


. Sid. 147. 
ferent trials. Leon. 105. 


44) As that he was under age when he levied a fine. Raym. 231. Vent. 2 $2. ——That the plaintiff 


was a ferne covert. Roll. Abr. 761. (6) Yiz. Matters of fact to be tried by a jury, thoſe of law, i. e. 
thoſe appearing on the face of the record, by the judge before whom the record is removed. Velv. 58. 


[And as error in fact and error in law cannot be aſſigned on Burleigh v. 
one writ ; ſo, after affirmance on error in law aſſigned, error-coram Haris, 
vobis, and error in fact aſſigned, ſhall not be allowed.] ach find 

{ the plaintiff in error aſſigns error in fact and error in law, $tyle, 69. 


which are not aſſignable together, and the defendant in error 3 


pleads in nullo eft erratum; this is a confeſſion of the error in fact, pl. x5. 270. 
and the judgment muſt be reverſed ; for he ſhould have (c) de- bl. 18. 
murred for the duplicity. N 3 Salk. 399. 


: pl. 3. 
= 0. 7 206. 2 Ld. Raym. 2005, (e) Where the errors aſſigned were, 1. That the declaration 
ma. fficien in lege. 2. That judgment was given for the plaintiff, when it ſhould have been = 
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Erratume 


Sid. Q Jo 
Ray III. 59. 


Cro. Jac. 12. 
29. 529. 
Raym. 231. 
(a) Cro. 
Car. 421. 
Roll. Abr. 


758. 


Yelv. 58. 
King v. 
Goſper and 
Shire. 

[ This caſe 
Is not 

Jaw ; where 
error in fact 


Carth. 338, 339. 


Error. 


the defendant. 3. That the plaintiff in the action died before the verdict given; and though it we 
agreed, that this aſſigument of matter of fact and matter of law was double, and would have been llton 
general demurrer; yet the court held, that the advantage thereof was now loſt by pleading in nulle of 


Edmonds and Probert. 


Alſp, if an error in fact be well aſſigned, in nullo gſt erratum is 
a confeſſion of it, for the defendant ought to have joined iflue 
upon it, ſo as to have it tried by the country. 

But if an error in fact be ill aſſigned, in nullo ęſt erratum is no 
confeſhon of it; as (a) if it be aſſigned, that ſuch an one at the 
time of the return of the venire was not ſheriff, and the record be 


removed into B. R. by certiorari, there, in nullo ęſt erratum is ng 


confeſſion of that error, becauſe the record is not in court, that 
being no part of the record, for the plea is in nullo ęſt erratum in 
recordo. „ | 

80, if the plaintiff in error aſſigns an error in fact, viz. that the 
defendant, who was an infant, did not appear by guardian, but by 
attorney, and concludes with hoc paratus eft verijicare, inſtead of 
concluding to the country, as he ought to do, though the de 
fendant in error pleads in nullo ef} erratum, yet it ſhall not amount 
to a confeſſion, but ſhall be taken only for a demurrer. 


is aſſigned, the plaintiff muſt conclude with an averment, in order to give an opportunity of trying the 


fact by the 
Carth. 367. 


Cro. Car. 12. 
29. 52. 
Yelv. 58. 
Ray m. 231. 
Vent. 252 
3 Keb. 259. 
Lev. 76. 

(5) if a man 
appear and 
plead as 2 


country, if the defendant in error chooſes it. Sheepſhanks v. Lucas, 1 Burr. 41%, 
Alſo, if an error in fact that is not aſſignable be aſſigned, and in 
nullo eft erratum be pleaded, it is no confeſſion ; as if it be aſligned, 
that at ſuch a day there was no court of Common Pleas ſitting; 
becauſe that is againſt the record; and in ſuch caſe in null 
erratum is only a demurrer. So, if a man ſay he did not appear, 
and the record ſay, he did, in nullo eft erratum is no confeſſion, 
but a demurrer, becauſe it is (5) againlt the record. | 


priſoner in cuſtodia mareſch. he cannot aiter aſſign for error, that he was not in cuſtodia marefch, Crv 


Jac. 568. 


Cro. Eliz. 
155. 281. 
Vates and 
Windham. 
2 Leon. 2, 
S. L. 


Hob. 264. Roll. Abr. 762. 


After errors aſſigned, and a releafe pleaded by the defendant, 
the plaintiff diſcontinued ;z and becauſe there was manifeſt error 
in part of the record remaining in B. he obtained a writ out of 
Chancery to the chief juſtice to remove the reſidue of the record, 
which being removed in B. R., he would aſſign errors upon a new 
part removed: it was, ruled per Cur., that inaſmuch as the fit 
writ was diſcontinued, and this a new writ, the plaintiff is not tied 
to the former errors, but may ſhew others at his pleaſure ; for i 
is now as if none were aſſigned before, and he may aſſign other 
errors out of the record; and the remoying of the record in this 
manner was held allowable. But this being entered upon another 
roll, it was held a miſ- entry, and the plaintiff was put to a nen 
writ of error. | 


3. Of aſſigning that for Error which appears contrary to the 


Roll. Abr. 
757» 


Record. 


It ſeems a general rule, that nothing can be aſſigned for error 
that contradicts the record ; for the records of the courts of 


jullice 


ugh it we 
been Il on a 


g in null of 


rratum is 
ned iſſue 


um is no 
ne at the 
record be 
um is no 
urt, that 
rratum in 


that the 
n, but by 
nſtead of 
the de- 
t amount 


F trying the 
Burr. 412. 


d, and in 
aſligned, 
s ſitting; 
z nullo ej 
't appear 
onfeſſion, 


reſcb. Cro. 


efendant, 
feſt error 
rit out of 
ie record, 
on a new 
s the firſt 
is not tied 
e; for it 
ign other 
rd in this 
n another 
to a new 


ry to the 


for ertor 
courts of 


jule 


Error. 


Juſtice, being things of the greateſt credit, cannot be queſtioned 


but by matters of equal notoriety with themſelves ; wherefore, 

though the matter aſſigned for error ſhould be proved by witneſſes 

of the beſt credit, yet the judges would not admit of it. | 
Hence it is, that in a writ of error to reverſe a fine, the plaintiff Dyer, 39. 

cannot aſſign, that the conuſor died before the teſte of the dedimus, Roll, Abr. 

becauſe that (a) contradicts the record of the conuſance taken by 7” Gag 

the commiſſioners, which evidently ſhews that the conuſor was (a) But the 

then alive, becauſe they tooK his conuſance after they were armed Plant in 

with the commiſſion, and the dedimus iſſued. ee 


ter the conuſance taken, and before the certificate thereof returned, the conuſor died, becauſe this is 
conſiſtent with the record. Roll. Abr. 757. Jide head of Fines and Recoveries. 


A conuſance of a fine was taken before R. M., one of the juſ- Yelv. 33. 
ticcs of the Common Pleas, and after, in the proſecution of the pn. "a 
fine, the dedimus was directed to Sir R. M., he being after the Cro. Elis. 
conuſance made a knight, who returned the dedimus with his name 677. S. C. 
and title; and this was aſſigned for error, that the perſon who Noll. N 
took the conuſance was not the ſame who was impowered to take [fo Its 12. 
it; but it was not allowed, becauſe it contradicts the record, 3 Mod. 242. 
which is, that the dedimus was directed to Sir R. M., and that So G's OMG 
Sir R. M. by virtue thereof took the conuſance. 


If a writ of error be brought upon a judgment in an inferior 2 Bulſt. 243. 
court, and the record certified of a court held before the mayor, Whiſtler 


bailiffs, and burgeſſes of A. by cuſtom, it cannot be aſſigned for e 


error, that there is no ſuch cuſtom, for this is contrary to the re- Roll. Rep, 
cord, and even what the writ of error itſelf ſuppoſes, viz. that 53: S. C. 


Cro. Jac. 
they have a court. . . 


and per tetam curiam, this aſſignment being againſt the record, it is not receivable; wherefore the yudg- 
ment was affirmed. | 


If, upon diminution alleged, the plaintiff in error procures an Oro. Jae. 
original to be certified, and the defendant ſurmiſes there is a 597. Johns 
good original; and upon a new certiorari granted that is certified, Palm. 428. 
the plaintiff in error cannot aſſign that the proceedings were upon 
the firſt writ, for that is contrary to the record; for when there 
is a good writ to warrant the proceedings, a man ſhall never be 


admitted to ſay the proceedings were upon the bad writ. 


If the defendant appears by Fohn Green, his attorney, it cannot Cro. Car. 53. 


be aſſigned for error, that the ſaid Fobn Green was dead before ends -— 
cher, 


the day of appearance, becauſe that is againſt the record. adjudged 
upon a writ of error in the Exchequer-chamber. ¶ Nor can it be alleged that the defendant died before 


5 day of 74 Prius, if the record mentions that he appeared on that day. Plummer v. Webb, 2 Ld. 
aym. 1415. | : 


In a writ of error upon a. judgment in the Palace Court held Lev. 76. 
cram Faccho Duce Ormond, it cannot be aſſigned for error, that Mets and 


| : Wheatly. 
the duke was not there, | becauſe that is contrary to the record, Sid. 255 
though in fact the court was held before his deputy, according to Keb. 355. 
the patent, | Fon wag 
: 8 J juoged. 
In a writ of error upon a judgment in an inferior court, it may 2 Lev. 184. 
be alſigned for error, that the mayor, who was the judge, had Kipply and 
not received the ſacrament, and taken the oaths, according to the , Jon. 31. 


25 Car. 
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400 - en. 
S.C. ad- 25 Car. e. 2., becauſe his office is made void, and ſo the proceed. 
Judged fe ings coram non judice. 

Wild. 3 Keb. 606. 665. 72 1. S. C. adjudged niff; but vide 2 Lev. 242. 2 Jon. 137. S. P. adjudged cam 


Baker v. [Where in the deſcription of the juſtices of aſſiſe, A. & B. juf, 
N Sc. ad capiend. juxta formam, Wc. the word afſiſer was omitted; 
a. temp. FE j 
Hardw. 166. yet, as it appeared from other parts of the record, that they were 
juſtices of aſſiſe, the court held, that this could not be aſſigned 

for error, inaſmuch as it would be contradictory to the record. 
1 Roll. Abr. If A. B. is ſworn upon the principal panel, and another of the 
758. Pl. 8. fame name is ſworn upon the Zales; it ſhall not be aſſigned for 
error that the A. B. firſt ſworn, and A. B. the tales-man were 
one and the ſame perſon, ſo as to make it a trial by eleven juron 
only; for this is contrary to the record, which ſays, that they 
who were ſworn on the tales were alii de circum/tantibus; he could 
not be idem conſiſtently with the record, which ſays, that he wa 
elins; and therefore ſuch an averment, contrary to the record, 

ſhall not be admitted. 

Helbut v. So, it ſhall not be aſſigned for error, that A. B., who was ſwom 
Held, 2 14. as a juror, returned upon the principal pannel, was never te- 
n turned by the ſheriff: for after the joinder in iſſue, the record 
goes on to the award of a venire factas returnable at ſuch a day, 
ad quem diem, it ſays, jurata inter partes præd. ponitur in reſpectu till 
the next term, niſi prius the juſtices come, Ec. ; at which time 
they come, et juratores unde infra fit mentio exacti unus eorum, (that 
is, one of thoſe returned by the ſheriff,) viz. A. B. venit et in ju- 
ratam illam furatus exiſtit; ſo that the record expreſsly ſays, that the 
A. B. who was ſworn, was one of them who was returned by the 
| ſheriff, and therefore the error aſſigned 1s contrary to the record. 
Bradburn v. 80, as being. contrary to the record, it ſhall not be aſſigned for 
Tur g., error, that the defendant filed his warrant to defend by Al. B. his 
, 5* attorney, and that it appears on the judgment that he appeared 
and defended by C. D. his attorney. : 
Goodright A defendant in ejectment cannot aſſign for error, that being an 


. Wright, ; 
22 infant, he appeared by attorney.) 


4. Of affigning that for Error which is for the Party's Advantage. 


x Co. 39. It ſeems agreed, as a general rule, that a man cannot reverſe 

pkg judgment for error, unleſs he can ſhew that the error was to his 

therefore a (a) diſadvantage. : 

man cannot aſſign error in proceſs, or delay, which is for his own advantage. F. N. B. 21. 8 Co. 59. 

But a man may aſſign the want of a warrant of attorney of his own attorney, though it be bis 

own default. 11 H. 4. 44. Roll. Abr. 760. : | 

5 Co, 39. b. Hence it is, that no man can have a writ of error to reverſe 1 
| fine that took any eſtate by it; for it would be trifling with the 

courts of juſtice, and unreaſonable to defeat the eſtate which be 

| accepted by the fine. | 

5 Co. 39. b. For the ſame reaſon, the conuſor cannot aſſign any error in the 

Moor, 74+ grant and render; becauſe by that the eſtate which paſſed from him 


by his conulance is reſtored to him, and therefore he ſhall not be 
jr 0 lance hum, and ny admitted 


zamitted to defeat the eſtate which by his own agreement he 

accepted. 1 | (9-7 x 

But if the error be the default of the court, though it be for 8 Co. 5g. 
the advantage of the party, yet the party that hath the benefit by Roll Rep. 
it may aſſign it for error, for the courſe of the court ought to be 759 
obſerved. | 

As, if in action of debt it is found, that the defendant owes Roll. Abr. 
the plaintiff 5 J., and the jury aſſeſs damages to 2 d. and colts 2 d., + 4308 _ 
and after judgment is given, that the plaintiff ſhall recover debitum & Tie, 
danna predict. to 2 d., and no judgment is given for the coſts, adjudged, 
though this, is for the advantage of the defendant, yet he may _ _ 
aſſign it for error, becauſe this is the error of the court to alter 3 
the manner of judgments. \ accordingly. 
So, if the plaintiff in a ſuit retracts, by which judgment is 8 Co, 59. 
given againſt him, but he is not amerced as he ought ; though this ar ogy ky 
is for his own advantage, yet for that the amercement ought to be Jac. 211. 
parcel of the judgment, and ſo the judgment is not perfect with- S. C. ad- 
out it, he may aſſign it for error. | ** 
So, in every caſe, where a judgment is given againſt a man, in 3 Co. 5. 
which he ought to be amerced, if he be not amerced, he may am _ 
aſſign it for error, though it be for his own advantage. De 
this will be aided by the ſtatute of jeofails, vide tit. Amendment aud Jeofaile 


So, if a man be amerced by the judgment, where he ought to be Roll. Abr. 
fined; though this be for his advanrage, yet be may aſſign it for 70% 
error; for the form of the judgment, which is the act of the court, Fg” 

is altered by it. | | 84. — 5 

a Judged, 


dut for this wide Cro. Eliz. 65. 107. Poph. 203. 2 Saund, 47. and tit. Amendment aud ſeofall. 


[So, if one defendant only be charged with the whole of the Kent v. 
damages and coſts, this may be alleged for error by the other de- 8 
fendant not charged; for this is an error in the ſinal judgment, it _ 


| Hardw. 50. 
is the fault of the court. ] 2 Str. 971. 2 Barnard. 357. 386. 441. 


But if in a writ of annuity, the iſſue be found for the plain- Ren. Abr. 
tiff, and no damages found for him, and judgment be given 705 vn 
. R 5 * 22 r 

according to the verdict; the defendant cannot aſſign it for e cur. 
error, that no damages were taxed againſt him, becauſe this d Rep. 
is for his advantage; and here the defect is not in the judg- . 5. © 
ment, as i | 4% E 4 fi tata: © :” adjudged. 

„as it is where It is a capiatur for a miſericordia, but in 2 Bulſt 279, 
the verdict. 280, S. C. 
. | ___.._ adjudged. 
3 Co. 56. a. S. C. adjudged; by which books it appears, that the plaintiff before judgment releaſed 


3 = had judgment for the annuity only, which made it more clear; and ſo it is in Roll, 
„784. S. C. . 


Upon an iſſue between a peer of the realm and another, if Roll. Abr. 
the venire facias be quod ſummoneat 12 liberos & legales hamines, I. eben 
and do not ſay, tam milites, quam alios, as the regiſter is, — 
(2) though the peer of the realm may aſſign it for error, yet the and Trade. 


ether cannot, becauſe it does not concern him. wen 
ce trtor of the court may be aſſigned for error, Vide 2 Saund. 258. 


In 


- 


In a writ of error brought by the tenant, it cannot be a 
＋ for error, that the court awarded a grand cape, where they Ought 
judged, to have given judgment for the defendant to recover, becauſe 
3 Keb. 450. the award of the grand cape was only in delay of the demand. 
$51- 605. ant, and not to the prejudice of the tenant, and therefore nat 
"0 by him to be alleged for error, becauſe not ad grave damnun 
Fenentis. | | 


2 Saund. 45. 


ao Where the Matter aſſigned for Error is aided by the Appear. 


ance of the Party, and not being taken Advantage of in proper 
Time. | | 
* - Carth. 124+ A man ſhall never aſſign that for error which he might hare 
a 2 pleaded in abatement, for it ſhall be accounted his folly to neglect 
general rule. the time of taking that exception. | 
Salk. 2. S. P. 5 5 
Carth. 124 As, if a feme covert bring an action in her own name, per at- 
8 tornatum, and the defendant plead in bar to the action, he ſhall 
never afterwards aſſign the coverture for error. 
Roll. Abr. So, if a feme ſole brings treſpaſs and recovers, and a writ of 
— Sragg inquiry of damages is awarded; and before the return thereof, 
bh the plaintiff takes huſband ; and after the writ is returned, and 
judgment given thereupon, without any exceptions taken by the 
defendant ; he ſhall not have advantage of this in a writ of error, 
becauſe the writ was only abateable by plea. 
Alſo, if there be an (a) omiſlion of any writ or proceſs, or one 
Roll, Abr.. writ awarded in lieu of another; yet if the judgment is not given 
(2) Where thereupon, but after the party appears and pleads to iſſue, and 
anerrorin judgment is given upon the verdict ; this is not erroneous, be- 


pe. cauſe he had not taken advantage of this before pleading to ifſue, 


appearance, wide Cro. Eliz. 83. 167. Style, 237. Vent. 220. 249. Cro. Jac. 424+ Bulſt. 143 
Latch. 118. Cro, Car. 351. 


3H. 6. CD 


Roll. Abr, If a man in B. brings a bill upon his privilege, but hath no 
. ne writ of attachment of privilege ; yet if the defendant after ap- 


Gibbons. pears and pleads, this ſhall be helped by the appearance. 
Roll. Abr. 205. S. C. adjudged. 3 Bulſt. 61. S. C. | 


Roll. abr. If a man be indicted, and no addition be given to him as there 
2 = a ought, yet if the defendant appear and plead to ifſue, and this 
Cro. Jac de found againſt him, it is helped, for the addition is ordained by 


609. — the ſtatute, that the party who may happen to be outlawed ought 


2 to have notice of it; and here he hath notice, and conffat de per- 


adjudzed, ſond by the appearance. 


Cro. Eli. A capias was directed to the ſheriff of B., and it was returned 
- Sg by one who was not ſheriff, and this was held a manifeſt error: but 


and Sewys, becauſe the defendant had appeared after and pleaded, it was held 
adjudged. not material. 


Roll. abr. If upon a trial between a peer and a common perſon, the 
751, L019 ſheriff does not return a knight, as he ought, yet if the array i 


not challenged for this, the peer cannot take advantage of it mw 
wards 


Powis and 
Kar man. 


PEare 
roper 


have 
ele 


iſſue, 
Iſt. 143 


ith no 
er aps 


; there 
d this 
1ed by 
ought 


le per- 


turned 
r: but 
is held 


o, the 
rray 1 
 after- 
yards; 


_ ns _— 
wards; for this is a privilege only which the law gives him, and [Thischat- 
which he may waive if he pleaſe. PPAR Wen wg 2 wy 

So, if the ſheriff who returns the panel in an aſſiſe was brother 3 Hl. 4. 6. 
to him for whom the aſliſe paſſed; yet if the party does not chal- _ Abr. 
lenge the array, it is no error. 1 | me 

If a verdict be quaſhable for the miſbehaviour of the Jurys as Roll. Abr. 
for the receiving evidence of one part, after departure from the 8 
bar, which was not given in evidence at the bar; if this be not 616. 
ſhewn in arreſt of judgment, no advantage can be taken there- 
of in a writ of error, for this ſhall not be examined after judg- 
ment. : | | 
The writ was in debt for 40/., and the capias and all the pro- Cro. Jac. 
ceſs to the return of the pluries capias accordingly, and then the . Bo 
entry was, that querens ebtulit ſe in placito 40 6., and upon the de- 


l Juniper. 
fault of the defendant an exigent was awarded; and the defendant (a) Style, 


| after appeared and pleaded, and confeſſed the action; and this was 229; Swift 


. and Nott. 
held no error, being helped by the appearance; for as an appear- Keb. 64r. 
ance ſaves defaults in meſne proceſs, ſo it faves the fault of the Sid. 173. 

(a) continuance by an obtulit ſe. | i 
If a writ be brought to the damage of 40/7., and the plaintiff Palm. 270. 
declares ad damnum 200 l., and the verdict gives 30 l., this is no 3 
error after verdict, for the writ is (5) not abated de facto, but only to be ob- 
abateable by plea. | ſerved is, 
that where 


the writ is de fa& a nullity and deſtroyed, ſo that judgment thereupon would be erroneous, there the 
writ is de fatto abated; as if an action be brought againſt a feme covert as ſole, this makes another 
man's property liable, without giving him an opportunity of defending himſelf, which would be con- 
trary to common juſtice; and therefore the writ is de facto abated, for which wide Cro. Eliz. 124. 185, 
193. 330. Coulf. 106. 2 Leon. 162. 3 Leon. 93. Roll. Rep. 176. Palm. 311. Hob. 37. 162», 
279. 281. Godd, 11. Style, 477. Yelv. 56. 3 Co. 85. a. Vaugh. 95.80, if the return of 8 
fluries is laid to be after the beginning of a term, and the memorandum of the bill is entered generally 
of that term; this makes the writ a perfect nullity, for, by the plaintiff's own ſhewing, he had no 
cauſe of action at the time when the action was brought. Carth. 172.—And. in theſe caſes, which 
are more than matters in form, the party may move in arreſt of judgment, or have advantage of them by 
writ of etror. Jon. 304. Cro. Jac. 654. Cro. Eliz. 722. : 


If upon an audita querela a ſcire facias be brought bearing date Sid. 406, 
before the audita querela, and the defendant appear, and for this 1 
cauſe demur; this fault is cured by the appearance, for the audita vent. ns 5 
querel2 is more of the nature of a commiſſion than a writz and S. C. ad- 
if the party be in court, the matter ought to be inquired into, ö 
without inquiring into the nature of the proceſs by which he was — only 
brought in. in the nature of meſne proceſs, to bring in the party to anſwer. 2 Keb. 461. 
But a ſcire facias upon a judgment differs, and a fault therein Sid. 306. 


will n 6 3 

Fo ot be cured by appearance. S. P. For 
this is the foundation, and guaſf an original; and if an original ſhould bear date on a Sunday, or other 
like defect be therein, it would not be helped by appearance. _ 


If a guare impedit be brought againſt the biſhop and incumbent Cro. Jac. 
only, without naming the patron, though this might have been 22 Sit 
pleaded in abatement; yet if the defendant plead in bar, c. it Sa and 
cannot after, upon a writ of error, be aſſigned for error; for Thornton. 
tough the want of the patron's being made a defendant might Palm- 30% 


. 
make 


494 Error. 
adjudged: make the writ abatcable, yet it was not thereby actually a 


Roll Rep- and nothing ſhall be aſſigned for error concerning the wilt b 
boat. what actually abates it, | bs G. Wai 
Salk. 4. So, though it be a good plea for a defendant to ſay, that x 
e os hs, ſtranger is tenant in common with the plaintiff; yet if he doy 


Abatement not plead it in abatement, he ſhall not have advantage of it in 
(K), vole 3. arreſt of judgment. . 


19. 

Roll, Abr. If an action be brought againſt Sir Francis Forteſeye, knight 
8 2 et and baronet, and he appear, and plead to iſſue, and a verdict and 

and sir judgment be given for the plaintiff, the defendant in a writ df 

Fragcls errer-ſhall not aſſign for error, that he was a knight of the Ba 
ortefcue. 


450. 8. 6. pearing to the other name, and thereby concluded him 
adjudged. | 
Roll. Abr. If an alien brings a real action as heir to FA S. againſt another, 
782. and recovers, the defendant cannot aſſign or error, that he wy 
an alien born, inaſmuch as he did not take this exception at irt, 
as he ſhould have done, | | e 

Although a perſon acquitted on an erroneous indictment or ap- 
peal may be tried again, and cannot plead, that he was acquitted, 
$ 197, $, 9, becauſe his life was never in danger on ſuch erroneous andidtment 

. c. 35- or appeal; yet if the error were in the proceſs only, the acquittal 
$5. may be pleaded to a ſecond indictment or appeal, . becauſe ſuch 
error is ſaved by the appearance. | 

If a judgment be given in an inferior.court and no (a) plaint 
entered, this is error, and not aided by the appearance of the 
party; and therefore, where by the record it appeared, that the 


elf. 


For this vide 


4 Leon. 189. 
302. Knight 
and Savage. 
{a) Yelv. 


153, Roll. defendant (b) ſummonitus fuit, where the firſt entry ought to be 


Rep. 335+ A. B. queritur verſus C. D. &c., judgment was reverſed for tlus 


266. pl. 11. reaſon. | 

that the want of a plaiat is the ſame as the want of an original in the Common Pleas, which may be 
certified on alleging diminution ; but in records out of inferior courts no diminution can be alle ed, but 
the court muſt take them as they find them. (45 Cro, Jac. 198.———And that the court o King's 


Bench is to take notice of the particulr laws and cuſtoms of the place where judgment was given, Suk. 
269. pl. 17. - | 


6. Where Matters which might have been aſſigned for Error at 
aided by a Releaſe, and the Conſent of Parties. 
3d Co. 115. 


d Co. If the plaintiff recovers more damages than he has declared for, 
a Where as if he declares for 40. and the jury give him 4910. though (7 
the plaintiff this be error, yet if before judgment he releaſes the overplus, he 
may releaſe may take judgment for the 401. : | 
damages for : 
part, and take judgment for the reft, vide F. N. B. 107. Moor, 281. Leon. 92. 2 Bulft, 286. 
| Brownl. 23 5. Style, 364. Hard. 58. (e) If a man brings a plaint in an inferior court, and in the dt 
claration ſets forth particular demands, which over- run the ſum mentioned in ſuch plaint, though ner 

ſo little, and the jury give a verdict according to the ſums mentioned in the declaration, this is errone- 
ous; for the plaint is in nature of a writ, and is the original and foundation of the whole fro. 
ceedings; and if the declaration, verdict, or judgment are for more than is contained in the vfb u 
plaint, though beyond it never ſo little, by the ſame reaſon they may go to larger ſums in in funitumy 
and then the plaint or writ would be no direction for the future proceedings of the courty but in loch 
Cale the plainüff may remit the overplus. Telr. 5, Noy, 44. 2 Saund. 286. 


and ought to be ſo named, for he has loſt this 1e 8 by ap | 


Ali 
clarec 
much 
well ; 
the re 


the cou 
on pay 


In 
dema 
whole 
mage 
for tl 
accor 


Alſo, where the jury find greater damages than the party de- Yetv. a5. 
clared of, the court may, to prevent error, give judgment for ſo [And where 
much as the party declared for, nullo habito reſpectu to the reſt, is 


l as cauſe, a 
well as the party may releaſe the overplus, and take judgment for writ of 
the reſt. = | 8 


the court permitted the plaintiff to enter a remittur of the exceſs above the ſum laid in the declaration, 
on payment of the coſts of the writ of error. Pickwood v. Wright, x H. Bl. 643. ] | 


In an ejefione firme, if part of the things declared for be well Roll. Abr. 
demanded, and others not, and the plaintiff have a verdict for the 755. Clive 
whole, and entire damages given, he may releaſe all the da- 82 
mages in that which is not well demanded, and pray judgment 438. 

for the reſidue; and this helps the error, if judgment be given 
accordingly, | 13 

As in an ejectione cuſtodiæ terre & heredis, if a verdict be given Roll. Atr. 

| for the plaintiff, the iſſue being upon the tenure, and entire da- 754: 756» 
mages given and coſts, the plaintiff may relinquiſh the damages codes. 
| and coſts, and have judgment of the ejectment of the land only, 369. Cro. 


7 f Ig. 104. 
lor that ſuch writ does not lie for the body „ i "we 


| So, in an efeftione firme de uno tenemento, and ſeveral acres of Roll. Abr. 
land, upon not guilty pleaded, if a verdict be given for the plain- 706 
tiff, and entire damages found where the action does not lie | 


. . and Chappel. 
for the tenement, for the uncertainty the plaintiff may relin- 2 Bulſt. 28. 


Jac. 146. 


out error, Cro. Eliz. 119. 3 Leon. 128. Style, 30. S. P. adjudged. 


In a writ of debt for 100 J. againſt an executor, if the plaintiff Roll. Abr. 
counts upon an obligation for 99/., and upon a mutuatus by the I A 
teſtator for 20 5., and upon the iſſue, the jury find for the plain- 


2 Saund. 
tiff in the whole, and aſſeſs damages entire, where it appeared 286. Like 
1 may be no action lay againſt the executor upon the mutuatus of the teſta- Point de- 
eged, but 5 2 ; bate 
King tor; yet if the plaintiff releaſes the 205, and all the damages, and 
n. Salk hath judgment for the reſidue, this judgment is not erroneous. 
| In a quare impedit, if the = give damages and coſts, where 2 Roll. Abr. 
no coſts ought to be given, for that the ſtatute did not give 734 Grange 
ror att them, and after judgment is entered quod nullo habito reſpectu Rol. * 
of the coſts, the court awards that he ſhall recover the da- 363. 
| mages, this ſpecial entry, without any releaſe of the coſts, ſhall 1 74s 
ed for, help the error, ; jug ws - 
h (0 i be | : | un 
2 * fa bill of debt be brought againſt an attorney upon three ſe- Hob. a78. 
. | 


reral obligations, and upon demand of oyer, it appear by the con- yet * 
dition of one of the obligations, that the day of payment thereof Sad. 286. 
ulft, 286. ls not yet come; after a verdict for the plaintiff, upon conditions S. C. cited. 
* _ performed pleaded, and coſts and damages given, though the 
7 plaintiff cannot have judgment for this obligation, of which the 
hole pro- day of payment is not yet come, yet, upon his releaſe of coſts and 
bs 2 damages, he ſhall have judgment for the other obligations. Is 
* in debt upon the ſtatute of uſury it is laid in the writ, that Cro. Jac 
ce c uptivꝰ let gol. Ce. and that he lent 20/. &c. but it is not go). 
ſaid corruptive, and the defendant pleads nißil debet, and it is ark?” caſe, 
| again 


quiſh his damages and have judgment for the lands only, with- 5. O. Cre. 
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Error. 


againſt him, the plaintiff ſhall have judgment as to che 40 l; a 
in this cafe it was ſaid, that if the defendant had demurred, the 
plaintiff ſhould have had judgment for this part. 

Raym. 395. If in treſpaſs the plaintiff declares for taking the mare of the 
N 5800 plaintiff and ſeveral goods, but does not ſay of the plaintiff, and 
"9 thereupon the defendant demurs, the plaintiff may have judgment 


496 


for the mare, and releaſe the action for the reſt. 
Roll, Abr. In an action of debt for 10/., if the plaintiff declares upon: 
6d. — leaſe for years, rendering rent at certain feaſts, and concludes & 
adjudged; quia 107. of the ſaid rent, for ſuch a time ending at ſuch a feaſt, &. 
cont. Juſtice he brought this action, where it appears by the declaration, that 
— pho 4 there was 4s. wanting of the 10%, ſo that the rent in arrest 
S.C. ©- amounted but to 91. 16s. and thereupon the defendant pleads 
2 Saund. nihil debet, and upon this there is a verdict for the plaintiff, and 
ar) —_ damages and coſts given; though the demand be entire, /cilicet of 
demurrer TIo/., and it appear by the plaintiff's own ſhewing, that he had 
debated, no cauſe of action for the whole; yet the plaintiff may releaſe the 
IE 4s. and damages, and take judgment for the reſt, 
& wide All. 29. 
Roll. Abr. If in treſpaſs for an aſſaults battery, and taking his corn, the 
785. Waſh- defendant juſtifies as to the battery in defence of his corn, upon 
-+ ogy which there is a demurrer, and pleads not guilty as to the corn, 
upon which iſſue is joined, and found for the plaintiff, and d. 

mages taxed thereupon 3 the plaintiff may relinquiſh the de- 

murrer, and pray judgment on the verdict, and this will not 
. be error. 7 
Roll. Abr. In treſpaſs for a battery againſt two, if one pleads not guilty, and 
785. wg the other pleads a ſpecial plea z and upon this a demurrer by the 
* ie plaintiff, and it is adjudged for the plaintiff, (a) he may relinquiſh 
wice2 Roll. his action againſt the other, and have his writ to inquire. of the 
Abr. 100. damages againſt him. | 
Roll. br. In an action of treſpaſs, if there be three iſſues joined, ſclceh 


285. one, not guilty to part; the ſecond, upon a preſcription for com- 


. mon; the third, whether the beaſts raptim momorderunt in going 
| to take the common; and the jury find the firſt iſſue for the 
plaintiff, and the ſecond iſſue for the defendant ; but did nt 
inquire of the third iſſue ; the plaintiff relinquiſhing the third 
iſſue may pray judgment for the firſt iſſue, and this ſhall prevent 

any error. | | 
Co, Lit. If a venire facias be awarded to the coroners, where it ougit 
125. 4. to be to the ſheriff, or the viſue come out of a wrong place, ! 


. it be per (b) aſſenſum partium, and ſo entered of record, it wil 
de fendant ſtand good. el 

on a cept > 5 ; ; wi 
corpus appears by attorney, this is no error. 21 E. 4. 77. b. Roll. Abr. 787.80, if the 5 
ant appears by attorney upon the exigent by conſent, this is not error. 7 H. 6. 21. Roll. Abr. 787. 
for the rule therein is conſenſus toll it errerem, for which wide ſeveral caſes in 5 Co. 40, 2 Roll. Rep. 50 
Godb. 428. Noy, 107. 


(c)44E-3- Upon the rule of conſenſus tollet errorem, it hath been (e] ads 
1 judged, that an action in its own nature local may, by the (4) cov 
787. Roll. ſent of parties, be tried in a different county: ſo, (e) if. it 


Rep. 166: doubtful in which of two counties the action did atiſe, it 11 


will 
leaſe 
ment 
releaſ 
will | 
Rayn 


| | Error. 
tried by a jury from both counties; and this being done by aſſent 
can be no error. ; | | 


Abr. 787. 
Roll. Abr. 78. S. C. | 

[A party wiio has agreed under a conſolidation- rule not to 
bring a writ of error, is precluded from bringing one, though 
there be manifeſt error on the record. 

Executors againſt whom a ſcire facias is ſued out to recover da- 
mages aſſeſſed on an interlocutory judgment againſt their teſtator 
in his liferime, cannot bring error, if the teſtator's attorney 
agreed for him, that no writ of error ſhould be brought in that 
action.] 8 | 


make: And herein of pleading a Releaſe. 


T HE defendant in error may plead (a) a releaſe of all errors, 
or a releaſe of all (6) ſuits; and theſe pleas, if found for him, 
will for ever bar the plaintiff in error. | 


ment was entered, is good. London v. Pickering, 2 Str. 1215+] 
releaſe muſt lay a venue. 
will be atfirmed. Salk. 268. pl. 15. 270. pl. 18. 
Raym. 1005, (b) Latch. 110. 


3 Salk. 399. pl. 3. 


Cole's caſe reſolved per cur. 


So, where by a writ of error the plaintiff ſhall recover, or be 
reſtored to any perſonal thing, as debt, damage, or the like, a re- 
leaſe of all actions perſonal is a good pleaz and when land is to 
be recovered or reſtored in a writ of error, a releaſe of actions 
real is a good bar; but where by a writ of error the plaintiff ſhall 

| not be reſtored to any perſonal or real thing, a releaſe of all ac- 
tions real or perſonal is no bar. 

Alſo, if a man loſes in a real action, and he releaſes all his 
right to the land, this ſhall bar him. of his writ of error, for no 
perſon that is not entitled to the land, &c. can bring a writ of 
error to reyerſe a judgment ; for the courts of law will not turn 
out the preſent tenant, unleſs the demandant can make out a clear 
title, poſſeſſion always carrying with it the preſumption of a good 
title till the right owner appears. 

Hence it is, that if a man releaſes all his right to the land 
of which a fine was levied, he.has thereby barred himſelf of his 
| writ of error; for his releaſe having for ever excluded him from 

the land, he can have no writ of etror, becauſe no body is en- 


ouſly levied. | 
80 it is, if a fine be levied of 120 acres of land, and he that 
has right to a writ of error make a (c) feoffment of the whole, he 


n (e) a. ſhall never reverſe the fine : but if the feoffment had been 
(0.00 made, or a releaſe had been given of twenty acres only, he might 
if, it - Jet have a writ of error to reyerſe the fine as to 100 acres, be- 
t may. Vol. I. PTS k cauſe 


(4) But the conſent muſt be entered on record, otherwiſe it is error; for which wide Hob. 5. 
Bulſt. 216. Cro. Eliz. 664. Hob. 265, 5 Co. 40. Dyer, 284. Sid. 339. (e) 7 H. 6. 21. 
% 


(L) What Defence the Defendant in Error may 
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Palm. 100. 
Raym. 372. 
2 Jon. 199. 
Roll. 


Camden v. 
Edie, 1H. 
Bl. 21. 


Executors 
of Wright, 
Bart. v. 
Nutt, 

1 Term 


Rep. 388, 


(a) 9 H. 6. 
48. Roll. 
Abr. 788. 

[And a re- 


leaſe of errors in the ſame inſtrument with the warrant of attorney, and dated the term in which judg- 
The defendant in pleading 2 
But though it be ill pleaded, yet if there are not errors, the judgment 
6 Mod. 113. 206. 


2 Ld. 


Co. Lie. 
228. b. 

» Co. I 52. 
Roll. Abr. 
738. 

2 Roll. 
Abr. 405. 


9 H. 6. 46. 
Roll. Abr. 
247. 788. 
Dyer, 90. a. 
3 Lev. 36. 
Hutchin- 
ſon's caſes 


Cro. Eliz. 
469. Roll. 
Abr. 789. 


titled who cannot have the land of which the fine was errone- 


Roll. Abr. 
788. Cros 
Eliz. 46. 
Moor, 413. 
Qwen, 22. 
87. 
Wright and 
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the Mayor cauſe he has not transferred his right as to thoſe, and thereſone 


oF ** may be reinſtated if the fine be erroneous. 


(e) A leaſe for years of the land is a ſuſpenſion of the writ of error for the time. Lev. 72. per ar, 
Keb. 350. Bridgm. 57. But a feoffment is an extinguiſhment thereof, Lev. 72. per cur, & 
vide Godb. 26. 4 Leon. 135. 221. Palm. 247. Co. 112. Bridg. 57. n 


Roll. abr. If an infant brings a writ of error to reverſe a ſme for his nou- 
hy "acl age, and his nonage after inſpection is recorded by the court, but, 
59. S. C. before the fine reverſed, he levies another fine to another; this 
and there fecond fine ſhall hinder him from reverſing the firſt, becauſe the 
ons 09 ine ſecond having entirely debarred him of any right to the land, 
pleaded, be. Mult alſo deprive him of all remedies which would reſtore him to 


cauſe not the land. ; 
engroſſed, 


and the engroſſing was ſtaid on purpoſe by the conuſee. 
Roll. Abr. But if tenant in tail levies an erroneous fine with proclama- 
788. Car- tions, and then levies a ſecond fine, which is alſo erroneous, and 
i. 46:3/l dies; if the iſſue in tail brings a writ of error to reverſe the firlt 
liz. 151. fine, the defendant may plead in bar the ſecond fine; for though 
< wg 66. there be error in the ſecond, yet till that appears judicially to the 
uy oy Long court, it mult be looked upon as a fine duly levied, and conſe- 
506. quently a bar to the plaintiff, becauſe while the ſecond ſtands in 
Bridge 77. force, he cannot have the land. But if in this caſe the plaintif 
brings another writ of error to reverſe the ſecond, and the de- 
fendant pleads in bar the firſt fine, the plaintiff may reply upon 
the firſt writ of error that the ſecond fine was erroneous, and 
upon the ſecond writ that the firſt fine was erroneous, and fo be 
relieved againſt both, for here the examination of both fines comes 
judicially before the court; and if there appears any error, the 
court will ſet them aſide, and not ſuffer them to ſtand in the way 
bol the plaintiff's right. | 
» Jen. 181. But in a writ of error to reverſe a fine, the defendant cannot 
1 plead the ſame fine now endeavoured to be reverſed, and fit 
Raym. 461. Years in bar of the writ of error, any more than in a wnt of 
Vent. 353- error to reverſe an outlawry can that outlawry be pleaded in bat 
2 Sid. 92+ of the writ of error, quia non valet exceptio iſtius rei cujus petitut 
diſſolutio. | 8 
2 Inſt. 318. So, if a fine be levied of land in ancient demeſne, the lord may 
- 77a reverſe it after five years expired; but if a ſecond fine had been 
333. Roll, levied, the lord ſhould be barred of his writ of diſceit after five 
Rep. 36. years from the ſecond fine; for a fine of ancient demeſne is not 
; IN originally within the courts of Weſtminſter, and the ſtatute in rela 
tion to the bar does not extend their juriſdiction; but when a fine 
is levied of ancient demeſne, it comes within the conuſance 6 
the king's courts till the fine be reverſed, and by conſequence, they 
have a juriſdiction of it, and ſo the fine becomes a bar. 
31H.4.6 If a man (a) outlawed upon a rediſſeiſin releaſes all actions '0 
94+ Roll. the recoverer, yet he may have a writ of error of the outlaw!) 
( Where becauſe that this d bel but to the king i 
(a) Where becaule that this does not belong to the party, bu yl 
«manis intereſt, and he may aſſign error in the judgment of the rediſſeiſin 


outlawed in to reverſe the outlawry. 
# perſonal 


ation by proceſs-upon the original, and brings error; a releaſe of actions perſonal is no bar, becauſe 
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itlawrf, 
king in 
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becauſe be 
i 


beneſit of this ſtatute without pleading it, becauſe there is a ſaving 
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is to be reſtored to nothing againſt the plaintiff, though when by the outlawry he forfeited all his goods | 


to the king, he ſhall be reſtored to them and to the law, ſo as to be of ability to ſue. + Co. Lit. 288. b. 
$ Co, 152. a. > 


If the tenant, pending a præcipe againſt him, aliens in fee, and Roll. Abr. 
(a) after, judgment is given againſt him, and he brings a writ of 788. Bridg. 


: 4 l Roll. 
error; this feoffment is not any bar to the writ, becauſe he was [An 306. 


»rivy to the judgment after. | (a) So, if 

; . the tenant, 
pending a precipe againſt him, aliens in fee, and repurchaſes for life, and after judgment is given againſt 
him, he ſhall have a writ of error, and his feoffment is no bar. Roll. Abr. 748. 788. So, after 
his death his heir ſhall have a writ of error, becauſe of the privity. Roll. Abr. 788. 


In a writ of error to reverſe a common recovery, it 1s no Lev. 72. 
good plea, that the plaintiff pending the writ of error hath en- Mens and 
tered into part, for before the poſſeſſion was taken from him, he 7" 
might have error to reverſe the judgment, though not to have 
reſtitution. 8 

In a ſcire facias againſt a tertenant, he may plead a releaſe of 9 H. 6. 48. 
error, though he be not privy to the judgment. Bees SINE 

But the tertenants cannot plead (b) in abatement of the writ Lev. 72. 


of error, but only in bar as a releaſe, c. in maintenance of their 2 


title. (% Where 
a ſcire facias is awarded generally againſt the tertenants, without naming them, and ſeveral are re- 
turned warned, and appear, one may plead non-tenure to diſcharge himſelf, though not to abate the writ 
5 to the reſt ; as might be done, if all were named in the writ, for which vide Holland and Jackſon, 
Bridg. 72. Roll. Rep. 301, &c. Cro. Eliz. 739. Palm. 123. 227. | 


In a writ of error againſt the heir of the recoverer within age, 9 H. 6. 48. 
and a /cire facias againſt the tertenants; if the parol demurs for ROW A 
the heir, and the judgment is reverſed againſt the tertenant; yet 
at full age the heir may plead the releaſe of the demandant of the 
right, or of the errors, and bar him. | | 

(By ſtat. 10 & 11 JV. 3. c. 14. a writ of error for the reverſing 
of any fine, recovery, or. judgment, muſt be commenced, or 


| brought and proſecuted within twenty years after ſuch fine levied, 


recovery ſuffered, or judgment ſigned or entered of record. 
Although it ſhould appear on the record that the judgment is Street v. 


above twenty years ſtanding, yet cannot the defendant have the 
Hardw.345. 
of rights of the perſons mentioned in the act, as infancy, Oc. 2 Str. 1055. 
which may be replied to take off the effect of the plea z and there- C. 

fore the court cannot take notice of it merely as it appears upon 

the record itſelf. And this plea, as well as the plea of a releaſe Hi. 


of errors, muſt conclude with praying that the plaintiff may be 2 Sr. 127. 
barred F hi * 5 een 2 Str. 683. 
ot his writ of error, not that the judgment be affirmed, 1 Sho. Rep. 


bor they admit the judgment to be erroneous.) 50. 
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verdict and judgment ſhall not be alleged for error, ſo as ſuch judgment be entered within two tem 


500 e Error. 


(M) Of the Judgment to be given on the Writ d 


Error: And herein, 


1. Where, on the Writ of Error, Part only, or the whole Jud 
| ment, ſhall be reverfed. 


(a) For this A Judgment being an entire thing (a), cannot regularly be r. 


3 Moor, verſed for part, and afhrmed for part; as (5) in a formety 
3 117. de uno crofto, meſſuage, &c. if the demandant recovers, and in: 
2 Leon. 178. Writ of error it is adjudged, that a for medon does not lie of a en 


3 ſe the judgment for the reſidue ſhall be reverſed alfo, becauſe th 


57. 94. Writ is not good, in as much as there cannot be a good judgmen 
2 Roll. upon a bad writ, 

Rep. 136. 

Sid. 357. 2 Jon. 374. Carth. 235. (5) Ellis and Wallis, Roll. Rep. 2. 2 Bulſt. 214. Allen, 7, 
Roll. Abr. 774+ S. C. 


Roll. abr. S0, in an action of treſpaſs againſt three, if one dies (e) pen. 
ee vide ing the writ, and yet judgment is given againſt all three, in: 
. writ of error upon this judgment, the whole judgment ſhall & 


(e) But vide reverſed, becauſe it is entire, though the writ by the death abats 


17 Car. 2. 
by but againſt one. 


which it is enacted, that in all actions real, perſonal, or mixed, the death of either party between the 


after the verdict, & wide Sid. 385. * And the ſtat. 8 & g W. 3. c. 11. § 7. the death of one plain. 
tiff or defendant, where there is another ſurviving, ſhall not abate the ſuit, and ſuggeſting the death, i 
cannot be alleged for error.“ | | 


Roll. Abr. In an action of debt upon a bill, and upon a contract upon an 
775-0. El- emiſſet, if the defendant pleads non ef factum as to the bill, and 


tonhead and » 0 R 
Deerman, nil debet as to the contract, and both are found by verdict again 


Allen, 74. the defendant, and judgment againſt the defendant quod capiaturt 


S. * cited. = yo 4 . . — . . , 
. for denying his deed; and it is not alto qued fit in miſericordias 


2 Keb. co6, to the contract, as it ought to be, and entire damages given, ati 
545. Like a writ of error is brought; for this the whole judgment (hal 


int; but 7 . | ; a 
point} , be reverſed, /cilicet, as well the judgment upon the bill as for tix 


16 & 17 contract. 
Car. 2. c. 8. where this is aided, tit. Amendment and Jeofail, 
and other proviſions in lieu thereof. 5 W. & M. c. 12. 


+ Capiatur pro fine, taken aw) 


Roll. Abr. In a writ of error upon a judgment in treſpaſs againſt ſever 
5 "oY if the judgment be erroneous, becauſe one of the defendants ws 


Cro. Jac. Within age, and appeared by attorney, the judgment ſhall be tr 


299. S. C. verſed in toto againſt all. 
and Is P. 8 , 
:d;udged, Allen, 74, 75. S. C. cited, and S. P. adjudged. Style, 121. 125. 406. S. P. adjudged: 


Roll. Abr. If an action be brought againſt A. as a feme ſole, where ſhe" 
2 . 8 covert, and againſt B. and C. and they all plead to iſſue, and 4 
Williams, as a feme ſole, and judgment is given againſt them all according 
adjudged. ly; in this caſe the baron of A. with A. B. and C. may join 

error, and aſſign for error the coverture of A., and thereupon the 


judgment ſhall be reverſed for all, becauſe it is entire. x 


ann, 
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Error. 


If there is debt for rent on two ſeveral demiſes, and on the firſt 
the demiſe and reſervation are laid right; but as to the ſecond, 
the demiſe is with a reſervation of rent ſecundum ratam 18 J. per 
ann. which is a void reſervation, becauſe no certain time or day 
being appointed of payment, it would ſubject the leſſee to an 
action of debt every hour (a); though the error be only in the 
{eccond demiſe; yet the judgment being entire muſt be reverſed 
in tolo. | 
Salk. 262. pl. 2. 


4 Mod. 76. 2 Vent. 249. 270. S. C. 
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Carth. 234» 
5. Parker 
and Harris, 
adjudged in 
B. R. and 
the judge 
ment given 
on demurrer 
in C. B. ra- 
verſed ac- 
cordingly. 


(a) So, where A. brought an action on the 
| caſe againſt B. for words ſpoken of him, and for cauſing him to be indicted, &c. and the jury found for 


the plaintiff as to both, and entire damages given; yet, it being afterwards heid that the words were not 


Cro. ſac. 343. Allen, 75. Roll. Abr. 775. Vent. 27. 40. 


actionable, the judgment was reverſed in toto; but for this vide Cro. Jac. 424. Hob. 6. Roll. Rep. 24. 


dgmen But in a writ of dower, if the plaintiff recovers by default, and Roll. Abr. 
upon this a writ is awarded to the ſheriff or bailiff, where the re- TING 0 
Allen, 4 covery is to deliver to the plaintiff zertiam partem per metas, and to = 
| inquire of the value by the year; and how much time is paſt 
) pend- after the firſt demand of dower, and what damages ſhe hath 
e, in: ſuſtained; and upon this the ſheriff or bailiff returns, that he bad 
ſhall be delivered the third part of the lands, and the value found by the 
h aba jury to 30 J. per annum, and that two years are paſt after the firſt 
demand and damages 50 1. and thereupon judgment is given ac- 
ee cordingly to hold in ſeveralty the ſaid third part, and to recover 
"topo hand the ſaid damages: in this caſe, though the judgment is not good 
one pla as to the damages, in as much as 1t 1s not averred, that the huf- 
e death, BW band of the plaintiff died ſeiſed (as the uſe is), nor is it ſo found by 
the jury; nor was it ſo commanded by the writ to be inquired, 
upon an by which the judgment as to this 1s erroneous ; yet it ſhall be re- 
ill, aud verſed only as to this, and ſhall ſtand as to the recovery of the 
t againl third part of the land. | | 
aptatur\ So, in an action of account, if judgment is given quod computet, Cro. Elize 
cordia 2 and after, auditors are aſſigned, and upon the account, judg- 22 __ 
yen, and ment is given againſt the defendant, and damages and coſts, Whine = 
nt ſhall and after a writ of error is brought upon both judgments, and Cro. Elis. 
s for the thereupon the laſt judgment only is found to be erroneous; in this 3 wr 
caſe, the laſt judgment only ſhall be reverſed, and not the firſt 
taken al) judgment; but this ſhall ſtand in force, for theſe are two diſtin& 
| judgments, and perfect; for the firſt judgment is ideo conſideratum 
- ſeven, eft quod computet & defendens in miſericordia, | 
ants wa If a judgment is given againſt executors in an action of debt, 5 Co. 32. 
l be te and after a /cire facias judgment is given againſt them, to have ex- * 
ecution of their proper goods, and a writ of error is brought upon vd Roll. 
both judgments ; in this caſe, if the firſt judgment be good, and Abr. 776. 
<judged. the laſt erroneous, the laſt judgment only ſhall be reverſed, and 
ere ſhei the irſt judgment ſhall ſtand. 
e, and 4 But if a man recovers in debt upon a judgment, if the firſt 43 E. 3. 
cording Judgment be reverſed, the ſecond judgment ſhall alſo. 7 
y join in — S. P. and the court took time to adviſe, whether, by the reverſal of che ficft judgment, the 
upon die ga LO An void, Palm. 287. per Dodderidge. The reverſal of the firſt Judgment does not 
nd, but defeats it, ſo that the plaintiff hall have no fruit thereof. Palm. 303. 8. P. 
| F ker Chamberlain, J. | | 
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502 Error, 
8 Co. 143. Alfter a recovery in a rediſſeiſin, if the firſt judgment be re. 


—_ Abt. verſed, the judgment on the rediſſeiſin ſhall be reverſed alſo. 


Roll, Abr. By the reverſal of the original judgment, the outlawry depend. 


777. But ing thereupon ſhall alſo be reverſed. 


by the re- | | 
verſal of the outlawry, the original judgment ſhall not be reverſed, Roll. Abr. 777. 2 Brownl. 39. S. P. 


11 H. 4. 48. If a man recovers in an annuity, and has a „ire facias there. 

e Trad upon afterwards, and the judgment upon the /cire facias is after 
777 aſſirmed in a writ of error; yet if the firſt judgment of the an- 

nuity be reverſed, the other ſhall be alſo. 

8 co. 143. If a man recovers upon an original, and hath another judgment 
Roll. Abr. in a ſcire facias, if the firſt judgment be reverſed, the other ſhall be 
alſo reverſed. | | 

26 E. 3. 75. If a man recovers in a gquare impedit, and hath a writ to the 
Roll, Abr. biſhop, and after recovers againſt the biſhop in a quare non admiſit, 


IN and after the judgment in the guare impedit is reverſed, the judg. 
ment in the guare non admiſit ſhall; be alſo reverſed by this, though 
this was for the contempt to the king. ; 

Roll. Abr, If the demandant recovers againſt the tenant, and the tenant 

mn: againſt the vouchee, if the heir of the vouchee reverſes the 


judgment of the value, becauſe the vouchee was dead at the 
judgment rendered; this ſhall reverſe the judgment againſt the 
tenaut alſo, 

9 Co. 119. If the principal is outlawed of felony, and the acceſſary at- 

Roll. Abr. tainted and executed, and after the principal reverſes the outlawry, 

"4 and is indicted, and found not guilty of the felony ; by this re- 
verſal and acquittal, the attainder againſt the acceſſary is annihi- 
lated, for his heir may have a mort danceſter, it ſeems, becauſe he 
hath no remedy by writ of error, or otherwiſe, to reverſe it, for 
this depends upon the principal. 1 

8 Co. 142, If the conuſee of a ſtatute recovers in detinue by erroneous 

G0, de b. judgment againſt the garniſhee, and ſues execution; if the garniſhee 

Roll. Abr. in a writ of error reverſes the judgment given in the detinue, yet 

777. the execution is not reverſed by this, becauſe it is a collateral 
thing executed. | | 

Leon. 377. If an infant and one of full age join in a ſine, and the infant 

= pry aſter brings error for the reverſal thereof, it ſhall be reverſed quaad 

Cro. Eliz, the infant only. 2 . 

115. 124. 2 Leon. 108. Moor, 565. 2 Jon. 182. 


F. N. B. 21. If huſband and wife join in a fine when they are of full age, it 
(187 75* ſhall bind them both; but if the feme be within age, they may 
Spinion of join in a writ of error to reverſe it (a) during the minority of the 
ſome books, wife. . 

the fine ſhall 

be reverſed in toto, both againſt the huſband and wife; as Cro. Eliz. 129. Leon. 115, Owen, 21. 
But by others, the writ of error ſhall reverſe the fine as to the wife, but no execution ſhall be awarded 
during the life of the huſband. . Bro. tit. Fines, 29. tit. Error, 28. Leon. 116.—And accordingly in 
3 Lev. 36. Hutchinſon's caſe, a vacat was entered qucad the wife only. 


Roll. Abr. If a fine be levied of land, of which part is guildable, and part 


F. N. B 99 ancient demeſne, and as to that which is ancient demeſne, the fine 


Cro. Eliza. be reverſed by writ of diſceit, yet the fine ſhall ſtand for the re · 
469. | | fadue; 
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aue; for a mark ſhall be made on the fine, in the nature of a Jon. 374: 
8 2 Jon. 182. 


Where a judgment is partly by the common law, and partly Per Holt, 
by ſtatute, it may be reverſed in part; for that which was a judg- . 
ment at common law will remain a judgment, and be complete C. temp. 
without the other. - | Hardw. 50. 


A judgment in an information gui tam, Cc. may be reverſed Moor, 563. 


I Salk. 24. 


*25 to the informer, and ſtand for the king. 


And wherever the judgments are diſtinct, part may be aſfirmed, Frederick 


and the other part reverſed. Hence, if a judgment for a common p LO 
informer give damages for detention, and colts de increments, the +021, 


judgment for the penalty may be affirmed, and for the damages Bellew v. 
and coſts reverſed. But (a) where coſts are merely acceſſary to 12 
the principal judgment, there, if they are erroneoufly given, the S. P. Keut 
judgment cannot be reverted as to them only, but mult be re- * 
verſed n toto.) | | Ca. en; 
Hardw, go. S. P. Green v. Waller, 2 Ld. Raym. 893. S. P. (a) Lampen v. Hatch, 2 Str. 934. 
Rous v. Etherington, 2 Ld: Raym. 870. 1 Salk. 312. 4 


2, What Judgment ſhall be given on the Reverſal of the firſt. 


[f judgment be given againſt the defendant, and he bring a writ Cro. Car. 
of error, upon which the judgment is reverſed, the judgment 44% Roll. 


hall only (5) be quod judicium reverſetur ; for the writ of error is 2 
brought only to be eaſed and diſcharged from that judgment. 2 56. Carth, 
2535 254. 


de k. 262. pl. 2. 263. pl. 4. [Pugh v. Goodtitle on the demiſe of Bailey, Houſe of Lords, 15th 
May 1787.] (5) If the error be error in fact, and not in the record, as for infancy, the judgment ſhall 
be 2ued pro errore prædicto judicium prædictum rewocetur, without ſaying, & aliis in recordo. Roll. Abr. 
do. If judgment be affirmed in B. R. upon a writ of error, the judgment ſhall be uod judicium red- 
atm remanebit ſtabile in perpetuum. 21 E. 4. 44+ Roll. Abr. 805. [If defendant demur for duplieity, 
and have judgment, the entry ſhall be quod judicium aſfirmetur. ſeffry v. Wood, 1 Str. 439. If a re- 
leaſe of errors, or the ſtatute of limitations be pleaded, and found for the defendant, the judgment muſt 
be, quod querens nil capiat per breve, not, quod judicium affirmetur. Kirle v. Clifton, 1 Show. 50. 
Cunningham v. Houſton, 1 Str. 127. Dent v. Lingwood, 2 Str. 68 3. Street v. Hopkinſon, id. 1055. 
Ca, temp. Hardw. 345. In the Houſe of Lords, if judgment below be given for the plaintiff, and 
deemed right, it is fimply affirmed. Counteſs Dowager of Cavan v. Doe on the demiſe of Pulteney, 
7 May 1795. So, if judgment be given in the Exchequer or King's Bench for the plaintiff, reverſed 
in the King's Bench, or Exchequer-chamber, and that reverſal approved by the Lords, their judgment 
iz, that ſuch ſecond judgment be affirmed, Sutton v. Johnſtone, 22 May 1787. Home v. Earl of 
Camden, 22 June 1795. So, if two former judgments concur, and are deemed right, they need oniy 
be affirmed. Foley v. Burnell, Houſe of Lords, 27 April 1789. ] - 


But if judgment be given againſt the plaintiff, and he bring a Roll. Abr. 


| writ of error, the judgment ſhall not only be reverſed, but the 774; 805. 


court ſhall alſo give ſuch judgment as the court below ſhould have = 3 


given; for the writ of error is to revive the firſt cauſe of action, Yelv. 47. 
and to recover what he ought to have recovered by the firſt ſuit, 3 nt, 
wherein erroneous judgment was given. | Show: Parl. 
Caſes, 57. Salk. 262. pl. 2. Carth. 243. 254. S. P. Ld. Raym. 5. 4 Mod. 106. Skin. 447. 
Pl. 5. Salk. 403. pl. 15. | | | 

As in an action upon the caſe for words, if judgment be given Roll. Abr. 
againſt the plaintiff, that the words are not actionable, upon which 774+ Hop- 
the plaintiff brings a writ of error, and thereupon the firſt judg- 8 
ment is reverſed, becauſe the words are actionable; the court, Car. 50g. - 
alter reverſal of the firſt judgment, ought to give judgment, that 8. P. and 

| K k 4 the judgment 
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given ac- 


cordingly, 


Roll. Abr. 
774 


Omulcunrie 


and Ayres. 
Cro, Car, 
512. ad- 
judged upon 
a writ of 
error out of 
Ireland. 


Lev. 310. 
Cole and 
Green. 

2 Saund. 
756. S. C. 
adjudged, 
and after. 
wards af- 
firmed in 
parliament. 


2 Lev. 17, 
12. Hol. 
beach and 
Bennet. 

2 Saund, 
317. 319. 
S. C. and 
S. P. as to 


Error. 


the plaintiff ſhall recover; for this court ought to give the ſame 
judgment which the firſt court might have done. 

So, in an ejectione firme, upon not guilty pleaded, iſſue is joined, 
and a ſpecial verdict found, and upon this verdict judgment given 
againſt the plaintiff, and after the plaintiff brings a writ of error, 
in which the judgment is reverſed, the plaintiff ſhall have 
judgment, and recover his term, his declaration being good, 
and the law being for him upon the ſpecial verdict ; for the court 
that reverſes the firſt judgment ought to give the ſame judgment 
which ought to have been given in the firſt ſuit. FI 

If in an action of waſte in the hu/tings in London, judgment is 
given for the defendant, and after upon a writ of error brought 
before commiſſioners in St. Martin's, according to the cuſtom of 
the city, that judgment is reverſed, the commiſhoners ſhall give 
the ſame judgment as before ought to have been given; for the 
cuſtom of proceeding in London {hall be intended according to the 
common law, if no precedent appear to the contrary. 


In replevin in banco, the defendant pleaded a leaſe made 
1 Octob. &c. and avowed for rent reſerved thereupon ; and the 
plaintiff, in bar thereof, pleaded non dimiſit 1 Octob. &c. modo & 


forma; upon which iflue being joined, it was found for the plain- 


tiff, and judgment for him, and the defendant brought error in 
R. and it was agreed to be an immaterial iſſue, and the judg- 


the repleader ment erroneous, and yet that the court could not award a re- 


agreed, but 


Hale contra. 


Twiſden 
held the 
iſſue was 


aided by the 


ſtatute of 


pleader, as the Common Pleas might have done (and as the ancient 
uſage was, but diſuſed for one hundred years); and there being 
groſs faults in the avowry, it was ſaid, that if they reverſed the 
judgment, perhaps they muſt give judgment upon the declaration 
for the faults in the avowry. 


jeofails, and ſaid, the judgment could not be reverſed for the faults in the avowry; and the judgment 


was affirmed. 


Cro. 1 ac. 


206. Faldowe 


and Ridge, 
adjudged. 
Yelv. 74. 
76. 

Noy, 129. 
S. P. ad- 
judged, 


(a) Carth. 
319. 
Skin. 514. 


4 Inſt. 270. 
E. N. IB. 19. 


Skin. 515. 
8. C. cited» 


In treſpaſs brought in B. R. judgment was given for the defend- 
ant upon his demurrer to the plaintiff's replication, and he brought 
error in the Exchequer- chamber; and this judgment was reverſed, 
and judgment given guod recuperet; and after the record being re- 
manded, a writ of inquiry of damages was awarded, and upon the 


return thereof, judgment given, that the plaintiff ſhould recover 


the damages found for him, though the ſtatute 27 Elix. c. 8. 
mentions only the returning of the record, and that execution 
ſhall be intended, therefore that all ſhall be done that is neceſlary 
in order thereto. | 

But in the caſe of (a) Phillips and Bury, where the Houſe of 
Lords reverſed the judgment that was given in B. R. on a ſpecial 
verdict, there the Houſe of Lords gave a new judgment, which 
was executed accordingly, on refuſal of the B. R. to give a con- 
trary judgment to what they had given before, although it was ob- 
jected that they could not, having a tranſcript only, and not the 
record itſelf, before them. 

If in a writ of right cloſe in ancient demeſne, the demandant 
makes his proteſtation to ſue in nature of a mort d ancgſtor, 4 
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the tenant pleads” in abatement, and judgment is given for him; 
and after, upon falſe judgment brought, the writ 1s affirmed good, 
the court of Common Pleas ſhall proceed as the inferior court 
ſhould have done, | 
If the Exchequer-chamber reverſe a judgment in B. R. for de- Faldowe v. 


ſendant upon demurrer, they cannot award a writ of inquiry of Ridge, Cra, 


damages, their power being confined by the ſtat. 27 Eliz. c. 8. Wine 


merely to the affirming or reverſal of the judgment, but they muſt v. Sarsfield, 
remit the record to B. R. with an order to that court to award a Show. 127. 


N f N : | : Kent v. 
writ of inquiry and execution on the return of it. Kent, Ca. temp. Hardw. 51. 


It is now ſettled, though it was in one caſe (a) denied, Hardwood v. 
that a court of error may award a venire facias de novo. And this Coodright, 


2 Cowp. 89. 
it may do, after a bill of exceptions allowed, upon a demurrer, to 8 


evidence, and after a general verdict, when ſome of the counts 4 

30 5 . ougl, 1. 
are defective. Boney, > 
Baker, 3 Term Rep. 27,—In Kinaſton v. Mayor, &c. of Shrewſbury, 2 Str. 1051. 4 Br. P. C. 277. 
Haſwell gui tam v. Chalie, 2 Str. 1124. Andr. 392. Parker v. Wells, 1 Term Rep. 783. Lickbarrow 
v. Maſon, 5 Term Rep. 367. the Houſe of Lords directed a venire de nous to be awarded by B. R. 
(a) Street v. Hopkinſon, 2 Str. 1055. Ca. temp. Hardw. 345.— In Trevor v. Wall, 1 Term Rep. 151. 
the court of B. K. refuſed to award ſuch a writ, on the ground that the proceedings upon which error 
was brought originated in an inferior court. But in Davis v. Pierce, 2 Term Rep. 125., where a bill of 
exceptions had been tendered in the court of Great Seſſions in Wales; and the proceedings were re- 
moved by writ of erior into B. R., that court being of opinion, that the bill was properly tendered, 
awarded a venire de novo into the next Engliſh county. 


* 


3. To what the Parties ſhall be reſtored on the Reverſal of the 
firſt Judgment. 


If a man recovers by erroneous judgment, and by virtue there- 8 Co. 142. b. 
of preſents to a church, or enters into the perquilite of his villein; (n n 


| ; afliſe, if th 
and atter the judgment is reverſed, theſe collateral things exe- tenartloſes 


cuted ſhall not be deveſted thereby; but collateral things exe- by verdiQ, 
| cutory are, after reverſal, as (b) if no judgment had ever been. be hall be 


| reſtored to 
the lands, if it be reverſed in a writ of error. 8 H. 6. 2. Roll. Abr. 778. So, he ſhall be re- 
ſtored to the meine iſſues, 8 H. 6. 2. So, if the tenant loſes in-a writ of entry ſur difſcifin, and after 


it 1s reverſed for error, he ſhall be reſtored to the meſne iſſues. Roll. Abr. 778. 


If a man recovers damages, and hath execution by fieri facias, 8 Co. rg; 


and upon the feert facias the ſheriff ſells to a ſtranger a term for 43. Roll. 


| ETA Abr. 778. 
| years, and after the judgment is reverſed, the party ſhall be re- pets Fur. 


ſtored only to the money for which the term was ſold, and not to 278. Moor, 
tie term itſelf; becauſe the ſheriff had ſold it by the command habe 
of the writ of Feri facias. 3 Leon. 89. Godb. 27. Goulf. 103. Cro. Jac. 246. 


But if the goods of an outlawed man are ſold by the ſheriff upon 5 Co. go. 


a copias utlagatum, and after the outlawry is reverſed by writ of 9 —_ 
Error, he ſhall be reſtored (c) to the goods themſelves, becauſe the 778. 8. C. 


lieriff was not compellable to ſell thoſe goods, but only to keep cited. Cro. 


them to the uſe of the king. | 7 #78. 

gel, Where a termor being outlawed upon the ſtatute of recuſancy, the lord treaſurer and barons of 
Tau xcheguer ſo'd the term. (e) If the king grants over the land of a perſon outlawed for treaſon or 
to Fa FOE afterwards the outlawry is reverſed, the party may enter on the patentee, and needs neither 
I And N to the king, nor a ſcire facias againit che patentee. 2 Hawk. P. C. c. 50. Q 19. Cites 
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506 Error. 
Roll. Abr. If a man recovers damages in a writ of covenant, as the pati. 


* cular cafe was, againſt B., and hath an elegit of his chattels, and 


| Yelv. 179. Of the moiety of his lands; and the ſheriff upon this writ deliver 


Brownl., a leaſe for years of land which B. had, to the value of 501, tg 
207, 208. him that recovered, per rationabile pretium & extentum (as the 
Judged. words were) to have as his own term, in full ſatisfaction of $01, 
(a) That it part of the ſum recovered ; and after B. reverſes the ſaid judy. 
bs wag it ment, he ſhall be reſtored to the ſame term, and not to the value; 
fold to a for though the ſheriff might have ſold the term upon this writ, 


N ; yet (a) here is no ſale to a ſtranger, but a delivery of the term ty 
eiV. 108. a 


Brownl, the party that recovered, by way of extent, without any ſale; and 
107, 108, therefore the owner ſhall be reſtored. | ro AR 

Roll. Abr. And for the ſame reaſon, if perſonal goods were delivered to 
778. the party per rationabile pretium & extentum, upon the reverſal of 


the judgment, he ſhall be reſtored to the goods themſelves. 
SCo. 142. b. If in debt upon an eſcape * the plaintiff recovers, and hath exe. 
. png cution, and after, the firſt judgment is reverſed ; yet the judy. 
* Thismuſt ment for the eſcape remains in force. 


mean of a priſoner in execution. 


$ Co. 142. a. But if an action of eſcape be brought againſt the ſheriff, and 
the judgment upon which it is founded be reverſed before ſuch 
time as the defendant is forced to plead, he may plead u ti 
record. | 
3 Co. 743.a. But there is a diverſity between a recovery by prior title, and a 
reverſal of a judgment by writ of error ; as, if a woman hath 
judgment and execution in dower in ancient demeſne, and it i; 
after reverſed in a writ of falſe judgment; and becauſe ſhe had 
held the lands for two years between the firſt judgment and re- 
verſal, the value of the land was inquired, and taxed at twenty 
marks; in a ſcire facias againſt her, it was adjudged, ſhe could not 
plead a recovery in a writ of right cloſe in nature of a cui in via, 
Moor, 269. If an advowſon comes to the king by forfeiture upon an out- 
- 6075 lawry, and the church becoming void, the king preſents, and then 
the outlawry is reverſed ; yet the king ſhall enjoy that preſent 
ment, 3 the preſentment there came to the king as the 
profit of the advowſon. 
Moor, 269g. But if a church is void at the time of the outlawry, and tie 
er Fr preſentation is thereby forfeited, as a chattel principally and diſtind 
bot itſelf, there, upon the reverſal of the outlawry, the party ſhal 
be reſtored to the preſentation. | 


Co. Elis. If a termor, being outlawed for felony, grants over his tern, 


170. Og- . {; 
nels cafe, and after the outlawry is reverſed, the grantee may have treſpals 


adjudged, for the profits taken between the reverſal of the outlawry and ths 
) Vie x3 aſſignment (6) ; for by the reverſal it is as if no outlawry had been, 
Co. 20. 22. , Ap 
and there is no record of it. | f 

ro. Jac. If after judgment in a ſcire facias againſt bail, the judgment 
2 ove o againſt the principal is reverſed (c); this is no reverſal of the 
Sir Jon judgment againſt the bail, becaule it is a collateral judgment 
Key, agreed by itſelf. | | 


Per curiam. ; 


Palm. 187, 301. S. C. (c) But the bail may be relieved by audit querela; for which ſee title Aude 
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Eſcape in Civil Caſes, 


SCAPE in general is underſtood, where any perſon, who 
is under lawful arreſt, and reſtrained of his liberty, 


| either violently or privily evades ſuch arreſt and reſtraint, or is 
ſuffered to go at large before dehvered by due courſe of law. 


For the better underſtanding whereof I ſhall conſider, 


(A) Where the Party ſhall be ſaid to be legally com- 


mitted, ſo that the ſuffering him to go at large 
ſhall be judged an Eſcape : And herein, 


1. Where the Authority by which he is committed ſhall be 
ſaid to be ſufficient for that Purpoſe. 


2. Where the Form of the Commitment, or being in Cuſ- 
tody, ſhall be ſaid to be regular. 


(B) What Degree of Liberty, or going at large, ſhall 


be deemed an Eſcape; And herein, | 


1. With what Strictneſs Priſoners are to be kept. 


2. What on this Account ſhall excuſe the Sheriff, Gaoler, &c. 
when acting in Obedience to ſome Authority; as remov- 
ing a Priſoner on a Habeas Corpus, &c. SY 

3. What by Conſtruction of Law ſhall be deemed an Eſcape, 
though the Party be ſtill in Confinement. 


(0) Of the Difference between voluntary and negli- 


gent Eſcapes. | 


D) Of the Difference between an Eſcape on Meſne 


Proceſs and Execution. 


E) What Perſons are anſwerable for, and to be 


charged with an Eſcape : And herein, 


1. Of the preceding or ſucceeding Sheriff, Warden, c. 


2. Where Sheriffs, Wardens, c. their Superiors or Depu- 


ties, are liable at the Election of him who is injured by the 
Eſcape. | 


3. Where the Party injured may have his Remedy againſt | 


the Perſon eſcaping ; and herein of Eſcape Warrants, 


(F) Of 
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508 Eſcape in Civil Taſes. 


(F) Of the proper Remedy and Nature of the Adios 
to be brought for an Eſcape. 


(G) Of the Manner of laying the Action. 


(H) Of the Party's Defence who ſuffered the Eſcape; 
and herein of pleading freſh Suit. 


% 


(A) Where the Party ſhall be ſaid to be legally com- 
mitted, ſo that the ſuffering him to go at large 
ſhall be adjudged an Eſcape : And herein, 


1. Where the Authority by which he is committed ſhall be faid 
| to be ſufficient for that Purpoſe. | 


fa) This | hy ſeems agreed as a general rule (a), that wherever a ſheriff or 
„ eee other officer hath a perſon in cuſtody, by virtue of an authority 
Moor, 24. from a court which hath juriſdiction over the matter, that the 


Dyer, 175. ſuffering ſuch perſon to go at large is an eſcape; for he cannot 


| Foph- 203. judge of the validity of the proceſs, or other proceedings of ſuch 


Leon. 30. . 
$Co. 141.b. court, and therefore cannot take advantage of any errors in them. 


5 Co. 64. Hence the law allows him, in an action of falſe impriſonment, to 
ee þ Jac 3 plead ſuch authority, which will excuſe him, though it be eno- 
2 Eulſt. 64. neous. But if the court has no juriſdiction of the matter, then 
4 1 all is void, and conſequently, the officer not puniſhable for ſuffers 
100, 101. ing a perſon taken up upon ſuch void authority to eſcape. 

3 Mod. 325. Carth. 148. 234. | 


Oro. Eliz, Upon this diſtinction it hath been adjudged, that if A. obtains 


8 judgment againſt B., and a year afterwards, without any /cre 
caſe, facias, takes out a capias ad ſatisfaciendum, upon which B. is taken, 


(5) ke and the ſheriff lets him go at large, that this is an eſcape for 
al ewe though the award of the capias (b) after the year without a ſar? 
S. P. ad- facias, was erroneous, yet the ſheriff could not take advantage 
N thereof, for it was ſufficient authority for him to make the arreſt, 
es, 14 and might have been pleaded by him in an action of falſe upr- 
be otherwiſe, ſonment. a 

had it been on a capias ad reſpondend. bearing teſte in Trinity term, and returnable in Hilary, becaule 
ſuch proceſs muſt be returnable from term to term, otherwiſe it is out of court. | 


Cro. Eliz, So, where upon a recognizance in Chancery, the conuſee ſued 
„ oa out execution by a capras ad ſatisfaciend. by force whereof the co- 
caſe, ag. nuſor was taken and eſcaped; the court held, that, though the 
judged. capias ad ſatisfaciend, in this caſe was erroneouſly awarded, yet 1 
M was a good execution for the party as long as it continued unte- 
oor, 274. 1 
2 Leon. 84, verſed, and conſequently, the ſheriff liable for the eſcape. 
S. P. adjudged ; but vide Roll. Abr. 70g, Yelv. 46. which ſeem contrary. 
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So, where in debt for an eſcape, it was found by ſpecial verdict, Sak. 319. 
that the plaintiff had outlawed F. S. after judgment upon a capias — and 
al ſatisfaciend. ſued out within the year, and that two years after . 
the outlawry he was taken up upon a capias utlagatum, and the 8. C. ad- 
ſheriff ſuffered him to eſcape ; it was admitted, that if a capias 399896 
utlagatum had been ſued out within the year, no prayer to charge 
him in cuſtody had been neceſſary, becauſe the plaintiff might 
have had a capzras ad ſatisfaciend. without a ſcire facias; but this 
being after the year, the queſtion was, Whether he could be ſaid to 
be in execution for the plaintiff in the original action without (a) 5 ce. 
prayer? and the court held that he was, though no prayer was = 2 
entered, becauſe he would have been (a) ſo, if he had been taken . = 
within the year; and here is no difference, for the plaintiff was juds ed. 


at the end of his proceſs at the exigent, and no continuance or 2 
feire facias after a capias utlagatum, and the very capias utlagatum, 810. S. P. 


which is ſued at his charge, imports an election of the body. adjudged. 
If at the petition of A. and the reſt of the creditors of B., a Roll. Rep. 
commiſſon upon the ſtatute againſt bankrupts is iſſued out againſt 47; Barnes 
B., and thereupon the commiſhoners ſit and offer interrogatories ini 
to C. and he refuſes to be examined, and by them is thereupon Moor, 834. 
committed to priſon, and the gaoler ſuffers him to eſcape ; as the * RE 
commiſſioners had ſufficient authority to commit, and A. was judged; and 
prejudiced by the eſcape, he may maintain an action againſt the note; accord- 


| ing to Moor, 
gaoler. 8 the action was debt. 


90, if there be a ſuit in the eccleſiaſtical court between A. and Lutw. 121 
B., in which B. is excommunicated, and afterwards taken upon 8.123 


k . Slipper and 
an excommunicato capiendo, and ſuffered to eſcape, A. may bring an Nate 


. u Maſan, ad- 
action on the caſe for the eſcape, though it was objected that this judged. 


was a ſpiritual matter, and that A. had other remedy, as by writ 
of recaption. | 

Alſo, upon this rule, that the ſheriff cannot take any advantage (5) 2 Bulſt. 
of the irregularity of the proceedings of a court which hath juriſdic- 28 5 
tion of the matter, it hath been holden (6), if a nobleman be taken zac, the de- 
in execution, and the ſheriff let him go, it will be an eſcape *. * 


to be taken in execution, and no court having power to award an execution againſt the perſon of a peer, 
in a civil ſuit ? 


Upon the ſecond part of the diſtinction, that an officer ſhall (e) Roll. 


not be liable to an action for the eſcape of a perſon taken on a 
writ, which iſſued out of a court that had not juriſdiction of the 
matter; it hath been (c) holden, that if A. bring an action againſt 
an officer of an inferior court for an eſcape, and declare that he 
brought an action againſt J. S., in the court of King ſton upon Hull, 
upon an obligation made at Halifax in Com. Ebor. (but do not 
allege it to be within the juriſdiction of the court), and that he 
obtained judgment, upon which F. S. was in execution, and ſuf- 
tered to eſcape by the defendant ; that this declaration for want 
of alleging Halifax to be within the juriſdiction of the inferior 
court, is inſufficient to maintain the action; for though the action 
© m its Own nature tranſitory, yet (d) inferior courts being tied 

own to matters ariſing within their own limits, they mult gs 
| as | at 


Abr. 809, 
810. 
Richardſon 
and Bar- 
nard, ad- 
judged. 

(4) So, 
though a 
writ iflue 
out of a ſu- 
perior court, 
yet, if ſuch 
ſuperior 
court had 
not juriſdic 
tion of the 
matter, It 


will be void, 
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and the of- that they had conuſance of the matter, otherwiſe their proceed. 


ficer may 
take ad- 
vantage 
thereof, as 


Elcape in Civil Caſes, 


ings will be void, as being coram non judice, of which the officer 
may. well take advantage. 


if a formedon iſſue out of the King's Bench, or an appeal out of the Common Plex, 


2 Bulſt. 64. & vide 5 Mod, 413» Ld. Raym. 397. 5 Mod. 413. Carth. 234 


2 Mod. 29, 


30. Squibb 


v. Hole, 
adjudged by 
three judges 
2gainſt Juſ- 
tice Ellis, 


Bull v. 
Steward, 


1Wilſ. 255 · 


So, if A. declares that he proſecuted one J. S. in the court of 
Ely, upon a bond made infra juriſdictionem, upon which he was in 
execution, and that the defendant ſuffered him to eſcape; if the 


jury find that there was ſuch a proſecution, but that the bond was 


not made infra juriſdictionem, the action does not lie; for all that 
was done was coram non judice, and therefore no legal commit. 
ment; and though the defendant in the court below pleaded wn 
eſt factum, yet that could not give the court any juriſdiction which 
it had not originally in the cauſe. 

[In an action on the caſe againſt the defendant, bailiff of the 
borough court of Southwark, for an eſcape upon meſne proceſs, i 


was moved in arreſt of judgment, that the declaration was ill, be. 


cauſe it appeared that the plaint in the court below was levied 
againſt 2e perſons, but only one was proceeded againſt, fo thut 
the plaintiff, by proceſs againſt one only, could not have had the 
effect of his ſuit below. To this it was anſwered, and reſolved 
per curiam, that even ſuppoſing the plaint to be erroneous, yet the 
officer ſhall not take advantage thereof in a collateral aCtion as thi 
is; he may juſtify the arreſt under the proceſs, and ſhall not be 
ſuffered to ſay in this action, that the plaintiff could not have the 
effect of his ſuit below. It was then objected, that the declaration 
did not allege in what manner the defendant below was indebted 
to the plaintiff; but only in general that he was indebted: i 
might be on a judgment, or ſuch a debt as that court had no ju- 
riſdiction of: nor did it appear, that the cauſe of action aroſt 
within the juriſdiction. To this it was anſwered, and reſolved per 


[(a) But ſee, curiam (a), that this being after a verdict, they would ſuppoſe every 


Trevor v. 
Wall, 
1 Term 


Rep. 151.] 


(a) Bro. 


Eſcape, 22. 


(5) And 
therefore 
it ſeems 


that an of- 


ficer who 
arreſts a 


thing proved at the trial which was neceſſary to be proved; and 
that the cauſe of action aroſe within the juriſdiction, unleſs 
the contrary could be made to appear upon the face of the 
record. 


See tit.“ Treſpaſs” (D). 


2. Where the Form of the Commitment, or being in Cuſtody, ſhal 
be ſaid to be regular. 


The ſheriff cannot be charged with an eſcape (a) before he had 
the party in his actual cuſtody by (5) a legal authority; and ther- 
fore if an officer, having a warrant to arreſt a man, ſee him ſhut 
up in a houſe, and challenge him as his priſoner, but never actuil 
have him in his cuſtody, and the party get free, the officer can" 
be charged with an (c) eſcape. 


perſon on a Sunday contrary to the 29 Cer. 2. c. 7. canndt be charged with an eſcape for letung him ge 
again, wide 6 Mod. 9 5. Salk. 78. (c) But if an officer refuſes to arreſt a perſon that he a 1 
action on the caſe lies againſt him; and hence it hath been adjudged, that if a capias ad ſatisface g 
directed to the coroners of a county, and one of them, when he may arreſt the party, retuſes ſo to 95 
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| the plaintiff muſt bring his action ſingly againſt the coroner ſo refuſing, for this is a perſonal tart. - 


- Mod. 23, 24. See Ld. Rain. 331. 10 Mod. 2 51. 255» 


But if A. is arreſted, and in the actual cuſtody of the ſheriff, 5 Co. $9. 
and afterwards another writ is delivered to him at the ſuit of 1 roſt's 
0 . ö - . ” caſe. 
upon the delivery of the writ, A. by conſtruction of law is (a) im- : 
b a 5 5 (a) So, if 
mediately in the ſheriff's cuſtody, without an actual arreſt; and the ſheriff of 
if he eſcapes, the plaintiff may declare, that he was arreſted b Northum- 


— 8 2 . . * berland 
iirtve of the ſecond writ, which is the operation it hath by law, 2 mn . 
and not according to the fact. colds 
Northum- 


 berland, and the ſheriff himſelf is in London, and a writ is delivered to him againſt that perſon, he is 


n bis cuſtody immediately upon that writ :- otherwiſe, if the man was out of the county at the delivery 


e the writ 3 as in caſe the ſheriff was bringing him to J/:ftminfter on a habeas corpus, Salk. 273. pl. 6. 
er Holt, Ch, juſt. ; 


So, in eſcape againſt the ſheriffs of London, the plaintiff may Salk. 273. 
declare, that he levied a plaint in the ſheriff's court againſt J. S. Pl. 6, 
oF . . 5 . Jackſon and 
being then in the counter, in cuſtody on a former plaint levied unh 

, . £ MPAreF%, 
againſt him by F. S., and being fo in cuſtody was ſuffered to 
cſcape ; for the entering of the plaint is of the nature of a writ or 
precept in another court, upon which the ſerjeant at mace arreſts 
the party by his general authority; and therefore by entering the 


| plaint, and charging the defendant in the counter, he is in actual 


cuſtody of the ſheriff. | | . 
If A. declares againſt the marſhal of the King's Bench for the 2 Show, 27. 


| eſcape of a priſoner (5), formerly in the Fleet, that he virtute brevis H. 10. 
| de habeas corpus, directed to the warden of the Fleet, was debito 
| mids commiſſus to the King's Bench; this will not be ſufficient, judged, and 


Bourne and 
Cooling, ad- 


without alleging an actual commitment, for he cannot be com- Judgment 


1 ; . . it - 
mitted on a habeas corpus, and the debito modo will not help it. — 


cordingly. 


00) If A. obtains judgment againſt B. in B. R., and alſo another judgment in C. B., upon which he is 
ken in execution and committed to the Fleet, and afterwards he removes himſelf to the Marſhalſea by 


babeas cou cum cauſa, if the marſhal ſuffer him to eſcape, he is liable to both debts. Dyer, 152. 


It by habeas corpus the body of J. S. together with a plaint en- Cro. Jac. 
(cred againſt him in the court of Norwich, be removed before the 293: Far- 
chief juſtice of B. R., who upon the return of the writ accepts =>" Sox 
bail, the acceptance of bail, though before the filing thereof, is a 
difcharge of the prifoner ; and though afterwards a procedends 


| ſhould be awarded, yet the ſheriff cannot be charged with the 


elcape. 


If a perſon out upon bail renders himſelf in diſcharge of his Selk. 272, 
bail, and a redditit ſe is entered in the judge's book, and a commit. Pl: 3: 
ur filed in the office, and the priſoner afterwards eſcapes yet if Ms 5 
10 notice was given the marſhal of ſuch render, nor any entry 
made of the commitment in his book, the priſoner ſhall not be 
deemed in cuſtody ſo as to charge the marſhal with an eſcape; 

ut it ſeems this matter cannot be inſiſted upon after trial. | 

It hath been held, that entering a committitur upon the roll was Sid. 220. 
0 lufficient evidence to charge the marſhal with an eſcape, with- RY . 
I 1 an actual impriſonment; but that proving the party Jacob, 

e actually in priſon, though there be no entry made in the 
| 19 | marſhal's 
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£ 


512 Eſcape in Civil Caſes. 


marſhal's book (without which he pretends, he knows not how 99 hin 


take charge of them) is ſufficient. odd 
Wightman In an action againſt the marſhal for an eſcape, it was laid, that 
ee the priſoner being brought before Sir William Chapple, one of the 
1226. g. . we . 

juſtices of our lord the king, at his chambers in Serjeants Inn, wig ] 
there committed to the cuſtody of the marſhal at the ſuit of the Wi by 
plaintiff, as by the ſaid commitment may more at large appear, WW fon 
To this the defendant demurred, and ſhewed for cauſe, that it did « 
not appear the commitment was of record. And on argument 1 7 
the court held it ill; for he is not in point of law in the marſhal, Wi « 
cuſtody, till the commitment is entered on record; nor can the « t 
court take notice that Sir William Chapple had any power to com. « t 
mit him, he being only ſtyled one of the juſtices of the king, « t 
which every common juſtice of the peace is.] | « f 

And now for the greater ſecurity of creditors, and the better to «x 
enable them to prove the actual cuſtody of the priſoner, by the 11 0 
8 9 V. z. c. 27. it is enacted, “That if any perſon, deſiring to 40 
& charge any pevſon with any action or execution, ſhall deſire to « f 
« be informed by the marſhal or warden, or their reſpeCtive de- « 
4c puty or deputies, or by any other keeper or keepers of any « x 
cc other priſon or priſons, whether ſuch perſon be a priſoner in « x 
cc his cuſtody, or not, the ſaid marſhal or warden, or ſuch other « þ 


« keeper or keepers of any other priſon or priſons, ſhall give: 
« true note thereof in writing, to the perſon ſo requeſting the 
« ſame, or to his lawful attorney, upon demand, at his office for WW ;':i 
cc that purpoſe, or, in default thereof, ſhall forfeit the ſum of gol, 
« and if ſuch marſhal or warden, or their reſpeCtive deputy or 


« deputies, exerciſing the ſaid office, or other keeper or keepers 2. 
« of any other priſon or priſons, ſhall give a note in writing, that " 
ce ſuch perſon is an actual priſoner in his or their cuſtody, every T 
c ſuch note ſhall be accepted and taken as a ſufficient evidence, 7 
ce that ſuch perſon was at that time a priſoner in actual cuſtody,” gun, 
: who 

priſe 


(B) What Degree of Liberty, or going at large, ſual 
be deemed an Eſcape: And herein, 


1. With what Strictneſs Priſoners are to be kept. 


Plow. 36. EVery perſon in priſon by proceſs of law is to be kept in ſaks 


Co. 44+ 3 - 
$9 . & (a) arcta cuſtodia, in order to compel him the more ſpeediy 


Roll. Abr. to pay his debts, and make ſatisfaction to his creditors. 

306. (a) And by Weſtm. 2. c. 11. Carceri mancipentur in ferris, which, my Lord Coke ſays, was er. 
ated in order to oblige them to a moie ſpeedy compliance with their duty. 3 Co. 44. 4. and 2 Int 
381. in his comment on this ſtatute, he ſays, that though priſoners, if need require, may now be kept 


in irons, yet that it could not be done by the common law. — And Co. Lit. 260. a. he lays, impi 
ment mult be cuftodia & non parna, for carcer ad bomines cuſtodiendes, non ad puniendos, dari debet. 


Roll. Abr. Therefore, if the ſheriff or other officer who hath the cuſtody 


bo. 4. © Priſoner, either bail him when he is not bailable by law, or fu 


— \ * 
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how 90 him to go out of the (a) limits of the priſon, though with a keeper, Plow. 36. 


and for ever ſo ſhort a time, it is an eſcape. DIS 166. 
2 75 (a) For the limits of the Fleet priſon, vide 2 Mod. na; 47 
> of the | 
un, was But the law and proviſion made by Hem. 2. c. 11. being eluded [(3) This 
of the by the acts and contrivances of ſheriffs, and other keepers of pri- Natal mn 
appear, bons, by the 849 9 W. 3. c. 26. it is enaQted, © That all priſoners, „ 
it it did « either upon contempt or meſne proceſs, or in execution, who intents the 
gument « are or ſhall be committed to the cuſtody of the marſhal of the _ 3 
1arſhal's « King's Bench priſon or warden of the Fleet, ſhall be actually de- e, "hs 
can the « taincd within the ſaid priſons of the King's Bench and Fleet, or follows, that 
to com. the reſpective rules (5) of the ſame, until they ſhall be from _ 
he king, « thence diſcharged by due courſe of law; and if at any time the „ichout * 
« {aid marſhal or warden, or any other keeper or keepers of any marſhal's. 
better to « priſon, ſhall permit and ſuffer any priſoner committed to their i 
by the « cuſtody, either on meſne proceſs, or in execution, to go or be at confidered 
firing to « large out of the rules of their reſpective priſons (except by vir- 2s a volun- 
defire to « tue of ſome writ of habeas corpus, or (c) rule of court, which rule ry 
tive de- « of court ſhall not be granted, but by motion made, or petition Walker, 
s of any « read in open court), every ſuch going or being out of the ſaid: 2 TO 
ifoner in rules ſhall be adjudged and deemed, and is hereby declared to Th 5 
ch other « be, an eſcape.” | : | f tent of a 
all give a . | ; 8 day- rule is, 
ſting the that the priſoners may be brought to Weſtminſter-hall, and by indulgence they have been allowed to go ta 
any of the inns of court, to conſult with their counſel or attornies; but ſuffering them to go on their 
office for pealure, as to a-playhouſe, &e. is an eſcape. 2 Show. 298. pl. 300. | 
n of gol, 
or 
= 2, What on this Account ſhall excuſe the Sheriff, Gaoler, De. 
ing, thi when acting in Obedience to ſome Authority, as removing a 
dy, eren Priſoner on a Habeas Corpus, &c. 
3 i The writ of habeas corpus is an (d) ancient writ, and what the (4) ro. 
J ſubject is by law entitled to; yet (e) if a ſheriff or other officer, £4 24: 
: 5 oll. Abr. 
who hath the cuſtody of a priſoner, by colour thereof, ſuffer the 803. 
priſoner to go at large, it is an eſcape. (e) Hob. 


202. 3 Co. 44. Cro. Car. 14. 


As, if a habeas corpus be returnable the next term, and the Hard. 46. 


heriff or gaoler in the meantime ſuffer the priſoner to go at large, — 
ius an eſcape, though he appear at the return of the writ ; for Baron, and 


pe, ſhall 


t. the writ only empowers the gaoler to bring him directly to the the whole 
; court, and if he gives him any liberty in the meantime, it is at art. 
pt in ſolu is peril, | | | 
e ſpecdiſ So, where a habeas corpus ad (J) teflificand. was directed to the Mod. 2162 
—_— bal to carry one Reynolds to the afliſes at Wells in Somerſetſhire, 2 
7 who after the aſſiſes was ſuffered to go ſixty miles beyond Wells ; ruled ood 
y now be bug he returned again to the marſbal, yet it was held an evidence, 
ays, impiila- eſcape. : and the 
i debet. a ve Ja | : plaintiff had 
"Ras for 62007, 3 Keb. 405. S. C. (7) If J. S. is in execution, and a habeas corpus ad teſtifican- 
{tody x | wy = woot to the gaoler, who, according to the command of the writ, carries the priſoner to give 
cu ſafer mony ; this is an eſcape. Sid. 13. laid by Twiſden to have been adjudged by all the judges, 
w, or {ul | 


= er. I. L1 So, 


y 
"0 i 
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Mod. 116. 80, if the-gaoler carry him round about (a) a great way for the 
44 Ul. Re accommodation of the priſoner, it is an eſcape; but he is not 
100. bound to bring him the direct way for fear of being reſcued. 
(4) That he is to bring him in convenient time, and the moſt convenient way; and this is to be judges 
of by the judges. Cro, Car, 14. Dalt. Sheriff, 561. 


3 Co. 44. Alſo, it hath been adjudged, that if the ſheriff hath one in er. 
1 5 ecntion, and a habeas corpus iſſues to have his body in court ſuch 
; a day, and before the return of the writ the ſheriff brings the 

priſoner to an inn in Smithfield in his way to Weſtminſter, and the 
priſoner of his own head goes without any keeper to Sorthawarl, 
and next morning returns again to the ſheriff, ſo that at the retur; 
of the habeas corpus the ſheriff delivers the priſoner into court, thi 
is no eſcape. 

Planck v. [If a ſheriff, having arreſted a defendant on meſne proceſs, keey 

Anderſon, him in his cuſtody aſter the return of the writ, and then carry 

| door him to priſon, he is not liable to an action as for an eſcape, if the 
jury find, that the plaintiff has not been delayed or prejudiced in 
his ſuit.] | | 

Dalton She- As the ſheriff muſt be careful that he does not give the priſoner 

riff, 486. more liberty than by law he ought to do, when he acts in obedi. 
ence to a lawful authority; ſo he mult take care that he does not 
let him go at large by colour of a void authority. 

Dyer, 207. Therefore, if one in execution at the ſuit of the king and: 

—_=_ private perſon be, by warrant from the lord chancellor or tres. 

9. C. A{urer, ſuffered to go at large with a keeper, in order to colle& the 
money due to the king; this is an eſcape, as to the private perſon, 
although he return again to priſon; for the king himſelf cannot 

licenſe one in priſon to go at large with a keeper. 
Oro. Eliz. So, where the ſheriffs of York pleaded, that they let the priſoſei 
593. Col- go at large by virtue of a writ of privilege directed to them fron 


Kon v. . ' . . » 
Roſs and the council of Yo; and it not appearing to the court that the 


E writ was a ſufficient warrant for that purpoſe, or that the counci 
— of Vork could in ſuch caſe diſcharge à priſoner, the plea was hell 
ill. | 
Salk. 273» If an act of parliament is made for the relief of confined debt. 
Pf The ors, and purſuant thereto the juſtices of the peace are enabled u 


contrary was diſcharge ſuch and ſuch priſoners, if they authorize the ſheriff to 
adjudged in diſcharge a perſon that docs not come within the deſcription d 
Sir Thomas - LR Od: AAS © 
Orby's cafe, the act, and he lets the party go at large, it u il be an eſcape (0) 

1 Ld. Raym. 3. 4 Mod. 353. ; but Lord Raz mond queſtions the law of the deciſion, becauſe, if the fu 
for inſtance, exceeds that which the ſtatuts allows a diſchaige for, the Juſtices have no juriſdiQion, and 
the ſheriff is bound to take notice at his pcril for what ſum his priſoner is charged in execution. 


Langton v. [Debt was brought by the plaintiff, executor of A., againſt tht 
1 defendant as executor of B. formerly ſheritf of the county of V. 
i 8 Upon nil debet pleaded, the jury found a ſpecial verdict, iz. thit 
882. S. C. A. recovered a judgment againſt F. and ſued a capias ad ſatisfat 
endum directed to B. then ſheriff, c., which writ was executel 
by the under-ſheriff, and F. being in cuſtody, aſſigned a term fu 


years to the under-[hevilf in ſatisfaction of the money eon 


4 


2» mw wy er — ay ot 


— 


” by 
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for the the judgment, and to be diſcharged out of execution, which 
is not aſſignment was to be void upon payment of the money recovered 
5 by the judgment at a day, after B. 's office would determine. Upon 
be judged this B. was diſcharged out of execution, and at the day, &s. he 

0 paid the money to the under-ſheriff ; but the under-(heriff did not 
in er. pay the full money to A. B. died; and A. died; and the plaintiff 
rt ſuch az executor of A. brought this action.—It was adjudged, that it 
ws the did not lie; becauſe the releaſe of F. out of cuſtody was an eſcape 
and the in the ſheriff, and the receipt of the money afterwards could not 
bur, WY purge it | 1 
return ; | 


ut, this 3. What by Conſtruction of Law fhall be deemed an Eſcape, 
though the Party be {till in Confinement. - So 


wy The marſhal of the King's Bench being ſued to judgment, if he Style, 465. 

If vl be afterwards taken in execution, he can be admitted to no other of e f 

der priſon but the Marſhalſea ; and if be is committed to that priſon Pillen S 
whereof he is keeper, without ſecuring the priſoners there firſt, it riff, 487. 

* will be an eſcape in law of all the priſoners. : 

er. If a woman warden of the Fleet priſon marries her priſoner, or Plow. x7. 

8 if a ſheriff, Sc. marries a woman in execution with him, in either 
caſe it will be deemed an eſcape in law. | | 

ig anda if a man hath judgment againſt two (a) perſons, and both are Roll. Abr. 

4 taken in execution, if the ſheriff ſuffer one of them to eſcape, he 62 ie 

Ned the ſtall be anſwerable for the whole debt, though he hath one of them ben na 

: ſtill in cuſtody, feme are 

2 perlon taken in 

f cannot execution, if the feme eſcapes, the ſheriff ſhall anſwer the whole debt, though the baron continues Rill 
in 2xecutions Roll. Abr. $10, Co. Jac. 657. 8. P. | 

 priforter 25 | CT 

cn few By the 8 © 9 V. 3. c. 27. it is enacted, * That if the marfhal 

that the « or warden for-the time being, or their reſpective deputy or de- 

> council © puties, or other keeper or keepers of any other priſon or priſons, 

mark « ſhall, after one day's notice in writing given for that purpoſe, refuſe 


to ſhew any priſoner committed in execution to the creditor, at 
* whoſe ſuit ſuch priſoner was committed or charged, or to his 
| © attorney, every ſuch refuſal ſhall be adjudged to be an eſcape 


„ in law.“ 


ned debt. 
nabled to 
ſheriff to 
iption of 
cape (0) 


6, if the fn 0 Of the Difference between voluntary and negli- 


9 gent Eſcapes. | 
LON» 

10 II. was formerly held, that where the ſheriff ſuffered a priſoner Leon. 73. 
gainſt! in execution to make a voluntary eſcape, the priſoner was in . 
nty of 1 ſuch caſe abſolutely diſcharged from the creditor, and that the thai. "Hob. 
vi. thi right of action was entirely transferred againſt the ſheriff, who 202. 8. P. 
2 | by means of ſuch eſcape became debitor ex delicto. - 288 
2 fo | riff of Eſſex's caſe. 
onefedV But the latter reſolutions have been contrary 3. and it has been (6) Sid.43s- 
— M G adjudged, that where a.ſheriff ſuffered, a voluntary eſcape, the Rar; wr 

| L 1 2 | plaintiff * © 
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Show. 194. Plaintiff might have a new action of debt or ſcire facias quart ext 


Buxton and cutionem non againſt the priſoner. 
Home, 


2 Mod. 136. Baſſet and Salter; Vent. 269. 2 Jon. 21, 22. Mod. 194. | Compton and Ireland, 
2 Lutw. 1264. Sudal and Wytham. 


Alſo, the ſtatute 8 9. 3. c. 26. hath taken away all diſtine- 
tion between voluntary and permiſhve eſcapes with regard to the 
plaintiff's remedy; for thereby it is enaCted, “ That if any pri- 
« ſoner, who is or ſhall be committed in execution to either or 
« any of the ſaid reſpective priſons, ſhall eſcape from thence by 
« any ways or means howſoever, the creditor or creditors, at 
C whoſe ſuit ſuch priſoner was charged in execution at the time 
ce of his eſcape, ſhall or may retake ſuch priſoner by any new 
« capias or capras ſatisfaciend. or ſue forth any other kind of execu- 
& tion on the judgment, as if the body of the priſoner had never 
&« been taken in execution.” | | 

Carter, 212 But yet there remains a difference as to other purpoſes between 
[2Will-295- permiſſive and negligent eſcapes; for if a ſheriff ſuffer a priſoner 
Ts voluntarily to go at large, the ſheriff cannot retake him even upon 
the autho- freſh ſuit; and if he does, the priſoner may have an action of 
nties ſupre-] treſpaſs againſt him. | 
Ravenſcroft {And where the eſcape is voluntary, nothing afterwards can 
Ve purge it; for whenever a gaoler commits a voluntary eſcape, from 
295, that moment he commits a tort. ] | | 
3 Mod. 146. If the marthal of the King's Bench or warden of the Fleet, or any 
Carter, 212+ Other who hath the keeping of priſons in fee, ſuffer a voluntary 
eſcape, it is a forſeiture of the office. 
And now, by the 8 0 g V. 3. c. 26. a further penalty is added, 
which enaCts, “ That if any marſhal or warden, or their reſpec- 
« tive deputy or deputies, or any keeper of any other priſon with- 
ce in this kingdom, ſhall take any ſum of money, reward or gra- 
ce tuity whatſoever, or ſecurity for the ſame, to procure, alliſt 
& connive at, or permit any ſuch-eſcape, and ſhall be thereof 
& lawfully convicted, the ſaid marſhal or warden, or their reſpec- 
ce tive deputy or deputies, or ſuch other keeper of any priſons, as 
« aforeſaid, ſhall for every ſuch offence forfeit the ſum of 5004 
&« and his ſaid ofhce, and be for ever after incapable of executing 
& any ſuch office.“ 


(D) Of the Difference between an Eſcape in Meſne 
Proceſs and Execution. 


2 Ron. Abr. IF the ſheriff ſuffer a perſon arreſted on meſne proceſs to eſcapt, 
23 R an action lies againſt him at (a) common law, from the dela 
e Nag and prejudice which the party ſuffers thereby. 


Moor, $52. Cro. Fliz. 623. 652, 86% Cro. Jac. 220, (a) And by the expreſs word: of $ & 9 W. 
c. 26, [2 El. Rep. 1049.1 | 


2 Roll. But there is this difference between an efcape on meine procels 


Abr. sc. and execution, that if the ſheriff arreſts a perſon on meſne prey 
+» » — all 


Fon. 287. — 


* 


— ut. ws Sa 
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and he is reſcued by J. S., he may return the reſcue, and ſuch Roll. Rep. 


ext. 


eland, return 18 good, and no action of eſcape lies againft him after ſuch. I 2 
return; but the court yvill jiſſue proceſs againſt ſuch reſcuer, or 3 
END fine him; for in this caſe, though the ſheriff may, yet he is not 
28 — obliged to raiſe the poſſe comitatus. 5 3 
Ns But after an arreſt on a capzas ad ſatisfaciend. the ſheriff cannot Roll. Abr. 
Ly return a reſcue, for in ſuch caſe, the ſheriff is obliged to raiſe the 2 * | 
ce b poſſe comitatus, if needful; and therefore, if he return a reſcue, an init, | 
: 7 action of eſcape hes, or a new capias (a), for the return of an in- (a) Cro. 
| 3 effectual execution is as none. N 9 
N new Abr. 904. 8 Co. 142. {| Upon the ſame principle the gaoler will be liable for an eſcape upon the reſcue. 
of one brought out of gaol by, babeas corpus between judgment and execution. Crompton v. Ward, 
xecu- 1 Str. 429. ] 3s SiS | 
never | ; 
Alſo, upon an arreſt on meſne proceſs, the ſheriff is obliged to 2 Mod. x77. 
tween take bail by the ſtatute 23 H. 6. c. 10. therefore, if the plaintiff 1 
iſoner declares, that the defendant being ſheriff of 7. did arreſt J. S. at oC | 
1 upon the ſuit of the plaintiff, and afterwards did ſuffer him to go at judged. . 
ion of large; and the defendant pleads the ſtatute, and that he took A as 
| good and ſufhcient bail, and the plaintiff replies and traverſes, 1 Feem, 
ds can that the defendant took good and ſufficient bail; this action does 219. S. C. 
e, from not lie; for guoad the plaintiff, the ſufficiency of the bail is alto- 2 J 
gether immaterial, it is for the ſecurity of the ſheriff; and if the See 1 La. 
Or any party does not appear, the plaintiff need not take an aſſignment of 17 425. 
Juntary the bail-bond, but proceed againſt the ſheriff by way of amerce- 6 Nied. 99 
ment, and leave the ſheriff to take his advantage againſt the Noy, 72. 
added, bail. ; | Semb, cen- 
reſpec- tra. 
on With- 
or gy (E) What Perſons are anſwerable for, and to be 
hes charged with an Eſcape: And herein, 
Ia I, Of the preceding or ſucceeding Sheriff, Warden, c. 
1 J : 
of 500 * HERE a new ſheriff is appointed, his predeceſſor ought to Hob. 266. 
xecuting *_Jehver over by (6) indenture all the priſoners in his cuſtody, 7 ell. 
charzed with their reſpective executions ; for the priſoners, until C Ei. 
they are turned over to the new ſheriff, remain in the cuſtody 365. 
of the old ſheriff, and if he omits to deliver them over, every ms ws 
Melne omiſſion will be deemed an eſcape, wherewith he will be charge- 48 
able. (4) See the form thereof, Dalt. Sheriff, 28. 
| As, where one Buflard was in execution in the cuſtody 3 Co. 7r. 
to eſcape, of the defendants, then ſheriffs of London, as well at the ſuit of "On 
the dela] 4. as at the plaintiff's ſuit, and the defendants at the end of the ) "Tha 
year delivered over the body of Buſtard to the new ſheriffs by in- ſuch notice 
8 &gW-3 denture, wherein the execution at the ſuit of A. was mentioned my EN 
ut the execution at the plaintiff's ſuit was omitted, and after- = by 
5 proceſs 200 yard, in the time of the new ſheriffs, efcaped 3 it was _ - 3 
ie procth, Fs y the whole court, that the defendants being the old INE 
and its ſhould be charged with this eſcape, for that the old qerift's 
eriffs ought to have given (e) notice to the new ſheriſfs of all hand oh 


LL 3 the 
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(e) But in Where one hath the cuſtody of a gaol of freehold or inherit 
what cales ance, and commits it to another perſon, who is inſufficient, the 
at common * "WR. : ; 1 « 4 4 4 
law, ans (a) 1 is anſwerable for all eſcapes ſuffered by his inferior; 
p the inferior be ſufficient, the action muſt be brought again 
1 him, and not againſt the ſuperior. | 
c 1t. the rule of reſpordeat ſuperier will hold, vide 2 Inſt. 382. 466. 9 Co. 98. 2 Jon. 50. 2 L. 
158. Vent. 314. 2 Nied. 119. Holt, pl. 11. 3 Keb. 591. 656, 701. 754. 758. 773+ Noy; bp 
Comb. PAL | 


upon the but i 


1 hand of bis the executions wherewith any perſon was charged in theilt * 
0 un der- Me- cuſtody, & 
li riff; and 

I Je. — be by indenture, unlefs the new ſheriff require it, Moor, 689. Dalt. Sheriff, x6, Crs, 4 
* —_— 

. | c 
* Co. 72. But if the ſheriff dies during his ſhrievalty, the new ſheriff, a; g 
- * ſoon as he is appointed, mult take notice of all perſons in cuſtody, 4 
. 1 15. 88. and of the ſeveral executions with which they are charged; and ” 
4 ne duties of this he muſt do out of neceſſity, for there being nobody to inform 6 
H js ate him, he muſt himſelf take notice hereof at his peril. 8 1 
4 in this caſe, to be executed by the under-ſheriff, until a ſucceſſor is appointed. And it is not uſual to 10 
{ #ppoint a new ſheriff till the end of the year. ] 

uf 2 Lev. 1099. F. S. being in execution in the Fleet, was ſuffered to make a ei 
i Teach voluntary eſcape, after which he returned again to the Fleet; and 2] 
Ei. adjudged. the defendant being made warden in the place of the former war- Ky 
* 3 Keb. 487. den, J. S. was turned over with the other priſoners, and afterwards 

wo = C. ſuffered to eſcape; and the queſtion was, Whether the voluntary of 
1 ent. 269. | A 2 . 

We James ang Eſcape ſuffered 2. the former warden did not fo entirely diſcharge | a 
44 ierce. the execution, that the priſoner could not be retaken, nor judged in 
4 + 4 0 A in execution, by law, even though he ſhould yield himſelf to it! th 
"0 2 of And it was held, that it did not, and that the ſacceeding warden th 
i 1 ſhould be chargeable with the eſcape ſuffered in his time. pl. 
ul Hob 204. (ante ©) cnt. denied to be law, | | : ar 
A GMod. 183. So, in the caſe of one Crant, who being in the cuſtody of the w 
i = +4 former marſhal was ſuftered by him voluntarily to eſcape, aftet mt 
* Stra. 423. Which he returned voluntarily to priſon, and being found in pri- 
5 ſon, the ſucceeding marſhal detained him; and in an action of = 
0 falſe impriſonment brought by him, the court held that he might, | 05 
aj and that if he had ſuffered him to go at large, it would have been A 
5 an eſcape. | | | a 
. | | bai 
il 2. Where Sheriffs, Wardens, &c. their Superiors or Deputics, ” 
1 are liable, at the Election of him who is injured by the . 
1 8 Eſcape. 


Alfo, by the 8 & 9 IF. 3. c. 26. it is enacted, That the office 
at of marſhal of the King's Bench priſon, and warden of the #lth 
te fhall be executed by the ſeveral perſons to whom the inheritance 
« of the priſons, priſon-houſes, lands, tenements, and other hete- 
tc ditaments of the ſaid priſons of King's Bench and Fleet, ot & 
« ther of them, ſhall then belong or appertain reſpectively, in bil 
4% or their reſpective proper perſon or perfons, or by ys - thet 

| % ſuihcrl 
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theis u ſuſſicient deputy or deputies, for which deputy or deputies, and 
« for all forfeitures, eſcapes, and other mifdemeanors in their 
"G4 « reſpective offices by ſuch deputy or deputies permitted, ſuffered, 
« or committed, the ſaid perſon or perſons in whom the aforeſaid Note: 
« iuheritances reſpectively are, or ſhall then be, ſhall be anſwer- : - a. — 7 
if, as « able, and the profits and aforeſaid inheritances of the ſaid ſeve- power of 
ſtody, « ral offices ſhall be ſequeſtered, ſeiſed, or extended to make ſatiſ- Pointing 
„ « faction for fuch forfeitures, eſcapes, or miſdemeanors reſpective- — = 
nfortm « ]y, as if permitted, ſuffered, or committed by the perſon or King's 
« perſons themſelves, or either of them, in whom the reſpective — 
uſual ty « inheritances of the ſaid priſons ſhall then be &.“ | the crown. 
If the (a) bailiff of a franchiſe ſuffer an eſcape and be inſuffi- 2 Brownl, 
nale 5 cient, the lord of the franchiſe ſhall anſwer for him. JO. per ive 
; and 2 Lev. 160. S. P. (a) If his deputy ſuffers an eſcape, he ſhall anſwer for it himſelf, Lit. 1 fer 
r War- curiam. WE x 
rwards If a gaoler, who is the ſheriff's ſervant, ſuffers a priſoner to 2 Lev. 159. 
ufitary eſcape, the action muſt be brought againſt the ſheriff, not (6) 2 Jen, 62. 
(charge againſt the gaoler; for an eſcape out of the gaoler's cuſtody is by NW 
judged intendment of law an eſcape out of the ſheriff's cuſtody, for by 5 
f to it? the 13 E. 3. c. 10. ſheriffs are to put in ſuch keepers of gaols as 47%: L4- 
warden they ſhall anſwer for. : | . * 
pl. 2. where it is ſaid in general, that gaolers are liable for eſcapes ; but the queſtion being there * © x98 
the eſcape of a perfon committed for a criminal offence, muſt be underſtood of eſcapes inthoſe caſes, for 
which whoever de facto occupies the office of gaoler is liable to aniwer ; nor is it material, whether his 
tit e to the office be legal, or not. Hale P. C. 114. 2 Roll. Rep. 146. 2 Hawk. P. C. c. 19. F 28. & wide 
y of the Hard, 29 to 35+, that where actions for eſcapes are ſaid to lie ag4iaft gaolers, ſuch abſolute gaolers are 
e, aftet intended, as writs are diiected to. 
| in pri- PO 3 
gion of So, an arreſt by the ſheriff's officer is in judgment of law the 5 Co. 39. 
-wight | (c) ſame as if the arreſt were by the ſheriff in perſon ; and if ſuch . 457. 
ve Neth othcer ſuffer the party arreſted to eſcape, the action muſt be . 9 
| brought againſt the ſheriff. | | law the cuſ- 
diiliff be the cuſtody of the ſheriff; yet the ſheriff cannot return, that ſuch a one was = HOT 
os e eee eee 
by the cuſtody. 3 Salk. 586. pl. 2. & wide Sid. 37 33 179 an OY 
bed 74. if the 3 directs his warrant to his bailiff, and afterwards Cro. Eliz. 
jent, the 4 A in his own name as ſpecial bailiff, and thereupon arreſts 23 Are, 
faßte : efendant, who eſcapes 3 here J. S. ſhall be only chargeable, res 5 o. 
1 and not the ſheriff, becauſe the defendant was never in the ſheriff”s been repeat- 
8 cuſtody, but only in the cuſtody of J. S. 2 
a ſpecial bailiff is appointe inati | intiff 1 i a 
1 4 1 able for the acts of ck 1 — 2 Ld wg proba burger Fog wes che hw * 
| 80, if a writ comes to the ſheriff, and he makes out his mandate Roll. Abr. 
the offici Bp * the bailiff of a liberty, who takes the party, and after ſuffers 95 99. Bro. 
the Fi im to eſcape, (d) an action lies againſt the bailiff of the franchiſe Do _ 
meritanct and not againſt the ſheriff. EO, 1 | ET P Andif 
her bete. . : | 1885 iy the bailiff 
Wee reren 
l in a Surry, 2 Term Rep, 9. , j | ion for an eſcape, Boothman v. Earl of 
is or the Ll 4 So, 
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Cxo, Elize So, where a captas ad ſatisfaciend. was awarded to the ſheriff d 
2G. Berks to arreſt F. S. who then was in cuſtody of the mayor an 
burgeſſes of V. and thereupon the ſheriff made a warrant to the 
mayor, ec. to take him, and afterwards they let him eſcape; it 
was clearly held, that the mayor, Sc. and not the ſheriff, wer 
chargeable with the eſcape. | e 


Roll. Abr. If a capias iſſues againſt A. out of the ſheriff of London's court, 


1 directed to one of the ſerjeants, who arreſts A. and lets him eſcape 


Sid. 318, before he is carried to the counter, the ſerjeant, in this caſe, and 
S. P. not the ſheriff, is chargeable with the eſcape; for the ſheriff i 
judge of the court, and not a miniſterial officer. But if A. ha 
been carried to the counter, and eſcaped thereout, the ſherif 
would then have been anſwerable, as gaoler or keeper of the 
counter. 
Roll. Abr. 80, if a ſerjeant at mace arreſt a man by virtue of a warrant 
806. iſſuing out upon a latitat, and afterwards ſuffer him to eſcape be. 
fore he brings him to the counter; in this caſe, an action lie 
againſt the ſheriff only for this eſcape, becauſe he was in the 
cuſtody of the ſheriff preſently upon this arreſt; and the ſheriff 
the oſſicer of the court of King's Bench, and not the ſerjeant. 
Oro. Eliz. If upon a plaint levied in the court of B. before the bailiffs of 
743: Baldry B. according to the cuſtom there, a warrant is directed to the 
v. Johnſon, 438 . | 
adjudged, under-bailiffs, to take J. S. ita quod habeant corpus ejus coram ball. 
vis ad prox. curiam, and the under-bailiffs take him and commit 
him to the priſon /#b ciſtodid of the gaoler of the priſon of B.; i 
they have him not at the day, &c. an action lies againſt them, 
and not againſt the gaoler; for there was no commitment to hin 
by any lawful authority, and that cuſtody the gaoler had ws 
only as a ſervant to the under: bailiffs. 
Carth. 145. A priſoner in-Wozed-flreet Counter, upon a meſne proceſs on 
pg and plaint levied againſt him, Oc. eſcaped, whereupon the plaintif 
brought his action againſt both ſheriffs of London; and, upon: 
demurrer to the declaration, the plaintiff had judgment; and it 
was reſolved, that though the plaint was levied before one of thc 
defendants only, and the priſoner eſcaped out of his counter, and 
by his negligence alone, yet that both ſheriffs had the cuſtody ol 
the priſoners in both counters, and by conſequence, the action 
was well maintainable againſt both. | 
Cro. Fliz. If there are two ſheriffs of the ſame place, and an action d 
35 c eſcape is brought againſt them both, if one of them dies, E the 
riffs of the Writ ſhall not abate; for it being in nature of a treſpals, and 
City of (a) merely perſonal, the party can only have remedy againſt the 
4) That {ſurvivor “. | | 
no action lies againſt the executor or adminiſtrator of a perſon who ſuffers an eſcape, becauſe it is a f. 
Jonal tort, and comes within the rule actig perſonalis moritur cum perſana, vide Dyer, 271. 322» Jon. 17% 
Noy, 87. Latch, 167. Poph. 1$9. Vent. 31. 6 Mod. 124-6.——* By 8 & g W. 3. c. 11. yÞ 
the death of one plaintiff or defendant, where there is another ſutviving, not to abate the ſuite 
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| that one defendant only ſhall be delivered out of execution. 
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3 Where the Party injured may have his Remedy againſt che 


Perſon eſcaping, and therein of Eſcape Warrants. 


It has been already obſerved, that if the ſheriff ſuffers the pri- 
ſoner voluntarily to eſcape, the party at whoſe ſuit he was in 
cuſtody may, notwithſtanding, ſue out any new execution againſt 
the perſon eſcaping 3 for it would be unreaſonable that he ſhould 
be allowed to take advantage of his own act, or that the creditor 


ſhould be compelled, whether he will or no, to take his remedy 


againſt the ſheriff, who may die or become inſolvent“. a 

Therefore, where to a ſcire facias quare executionem non upon a 
judgment the defendant pleaded, that he was formerly taken in 
ex-cution by a capias ad ſatisfac. upon the ſame judgment, and the 
ſheriff ſuffered him to eſcape, to which eſcape the plaintiff then 
and there conſented; this was held an ill plea for the aſſent (a) 


| ſubſequent will not make it an eſcape with the conſent of the 


plaintiff, and therefore he has either his remedy againſt the ſheriff, 


| or may retake the party. 


But if (5) a man in execution upon a judgment for debt or 
damages be delivered out of execution by the ſheriff or gaoler who 
hath him in execution, with the (c) aſſent of him at whoſe ſuit he 
is in execution; and after by colour of this judgment he take him 
again and put him in priſon, an audita querela lies upon this mat- 
ter, and thereupon he ſhall be delivered. 


of the bail ſhall be delivered out of execution, he ſhall not take the other. 2 Leon. 260. 
the conſent was only, that he ſhould come to a tavern out of the rules. Style, 117. 


$22 


* Tt is put 
out of doubt 
by tne ſtat. 
S & W. 3. 
c. 26. which 


wide ante. 


Salk, 271. 
pl. 1. 
Scott and 
Peacock. 
(a) Show. 
174. 8. Po ? 
adjudged on 
the like plea. 


Roll. Abr. 
307. 
Welby and 
Andrews, 
adjudged, 
(5) So, if 
the plaig- 
tiff conſent 


Style, 437.—So, if he conſent that one 


(c) Where 


Where one was 


in execution in the King's Bench, and ſome propoſals were made to the plaintiff in behalf of the pri- 
ſoner, who ſeeing there was ſome likelihood of an accommodation, conſented to a meeting in London, 
and deſited the priſoner might be there, who came accordingly z this was held to be an eſcape with the 
conſent of the plaintiff, and he could never after be in execution at his ſuit for the ſame matter. 


[In an action againſt the warden of the Fleet, for an eſcape on Ho land v. 
meine proceſs, a verdict was given for the plaintiff with 300 . 11g C 
damages. The facts of the caſe were as follows: — The plaintiff MSS, * 
had recovered againſt one Fakeney a debt of 1 1,000 U., but at the 


time of the eſcape, a writ of error was pending, and final judgment 


not entered up. On Friday the 24th of November laſt, the deputy 
| warden of the Veet (the warden himſelf being not in town) received 


a notice in writing (which notice it was in proof was duly ſerved) 
from the plaintiff, to diſcharge Fakeney. The deputy warden having 
ſome doubts whether the notice were really the handwriting of the 
plaintiff in the ſuit, and thoſe doubts being increaſed by its having 
been brought by one Knight, a man of very bad character; he did 
not immediately obey it, but employed himſelf in inquiring into 
e matter, and -endeayouring to diſcover whether this were 
actually the handwriting of the plaintiff, or not. On the Saturday, 
the next day, he met the plaintiff's attorney, who told him, he was 

not enough acquainted with plaintiff's handwriting to be able ; 

give any opinion on it. On the following day, Sunday, in the 
alernoon, he met the plaintiff and his attorney; the * 
; ackngWu 
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was to be its operation on the priſoner. 


Eſcape in Civil Caſes, 
acknowledged. that the notice which defendant had received wy 
written by him, but after ſome converfation, ſwore that he hat 


been made a dupe of in giving it, and immediately ferved th 


defendant with a countermand of it. The defendant diſregarded 
this countermand, and that evening diſcharged Fateney. Lor 
Loughborough's idea at the trial was, that this firſt notice couli 
amount to nothing more than merely to entitte Faleney to a ſuper 
ſedeat, that it by no means warranted an immediate di charge, and 
therefore as the defendant had taken upon him to judge of the legd 
effect of it, he thought he ought to take the confequences, aud 
told the jury that they ſhould find for the plaintiff. 

Bond, Serjeant, moved, that a nonſuit ſhould be entered upon 
the above evidence as it appeared on the judge's notes. He infiſted 
that by the letter of diſcharge all claims by the plaintiff on the 
defendant for the detention of Fakeney were put an end to, and 
that that letter of diſcharge could not be countermanded. Fa 
in the firſt place, this notice from the plaintiff was a legal di. 
charge: a parol direction to the gaoler by the plaintiff in the fit 


to let the priſoner go out of priſon, is a good diſcharge, Bun 


Anal. 29.3 and ſuch direction is a good defence by the gaofer inan 
action for an eſcape. 2 I». 382. Lord Coke, commenting on the 
words fine afſenſu domini, ſays, this affent may be by parol, and hal 
be a ſufficient bar in an action of debt for the eſcape. Dy. 275.4 
Cro. Car. 329. Vezey v. Harris and wife, Gould[. 81. Theſe cf 
prove, that where there 1s the conſent of the plaintiff, a diſcharge 
without writ is a ſufficient defence in an action againſt the gaoler 
for an eſcape. But this order of diſcharge having been thus pro- 
erly given, could not in law be countermanded. To fee whether 
t were countermandable or not, it will be neceſſary to ſee what 
As with reſpect to him, 
it was a grant of liberty, a grant of an intereſt of the higheſ 
nature, and therefore not countermandable. For wherever a valu- 
able intereſt is given by grant or manumiſſion, it cannot be'couts- 
termanded, A villein enfranchiſed for an hour, is ſo for ever; at 
expreſs mannmiſſion of a villein cannot be upon condition, for 
once free in that caſe, and ever free. Ca. Litt. 274. 6. Finch. 29 
The law invariably makes the diſtinction between matters of proft 
or intereſt, and matters of pleaſure, eaſe, truſt, authority, and 
limitation; with reſpect to the former it allows of no counter- 
mand; with reſpect to the latter, they may be countermanded, 
though a power of revocation be taken away in the moſt poſitne 
terms, for a man cannot by his own act make that not counter 
mandable, which by law and in its nature is countermandable 
This was ſettled in Viner's caſe, 8 Co. 82., where it was determined 
that a ſubmiſſion to an award is revocable, though the party hate 
declared it to be irrevocable ; but the grant of a valuable inte 
is in its nature irrevocable. Sheph. Abr. tit. Countermand, 40+ 


a; o wang If I preſent J. S. to a church, I cannot after vary and preſent 
v. Bi hop o 1 


Lc ndon, 
Houie of 
Lords. 


ane w, for a kind of intereſt paſſeth out of me. Finch. 32. 2 
348. 2a. In Phd, 36. a. it is Rated arguends, that if a py. 
| | i 1 


thing b 
chargec 
all theſ 


is deri 
further 


deprive 


of Ala; 


conſen 


though 
Baſſet * 
matter 
that tl 
miſtak 


went e 


him o 


never 


diſcha 


Theſe 
ſeems 
ſettle 
was b 
treſ De 
till th 
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ed wy thing be once in ſuſpenſe, or the perfon of a man be once diſ- 
he hut charged for a perſonal thing, that is a diſcharge for ever. From Qs. A caſe 
ed the Al theſe authorities then it is clear, that where a valuable intereſt cited from 


garde is derived to a party, it is not ſubject to a countermand. And nn 
Lon ſurther, by this order of 24th of November, Dy can never be 
* coull WWW beprived of his liberty again for this debt. It is faid in the caſe 
a ſuper of Alanſon v. Butler, cited in Show. 177. that in an eſcape by 
pe, nd bonfent of plaintiff, neither the plaintiff nor the ſheriff can retake, 
ie lexd WW though the debt be unfatisficd. And in Freem. 213. in the caſe of 
23, and Baſſet v. Salter, North, C, J. ſays, Since the law is ſo ſtrict that 
matters of deed ſhall not be diſcharged but by deed, he wondered 
> upon that the law ſhould permit an execution to be difcharged by 2 
liſted, miſtake of the plaintiff's; as he cited a caſe, where a creditor 
on the went over to the King's Bench to treat with a prifoner, and brought 
0, and him over the water to a tavern to treat, it was held that he could 
a Tor never take him again, and ſo the law is clear when he is once 
al d. WW diſcharged by the confent of the plaintiff, S. C. m 2 Mod. 136. 
ie ſuit Theſe words ought to have the more weight, becauſe the C. J. 
Brow "WF {:cs to expreſs a diſſatisfaction in declaring the law to be ſo 
mn ſettled. But when this order was delivered to the warden, he 
on the was bound to obey it, other wiſe he would have been guilty of a 
d ſhall treſpaſs, and he actually was guilty of one, in detaining akeney 
215-4 till the Sunday. That the action of treſpaſs will lie in this caſe is 
e caſes determined in 3 Bulſtr. 96. Withers v. Henly, But if the defend- 
charge ant is chargeable in an action at the ſuit of Fuleney for detaining 
gaoker WW him, he cannot be chargeable in an action at the ſuit of Holland 
18 pio for diſcharging him. | 
hether On the other fide it was anſwered by Adair, Serjeant, that as to 
hat the firſt ſet of caſes which were cited by the council for the de- 
o him, fendant, and which went to prove that an intereſt once granted 
ughelt cannot be revoked ; admitting that poſition to be true, yet liberty 
a valu is not the intereſt meant m thoſe caſes ; all thoſe caſes relate 
COulle merely to property. That as to the caſe that was cited 
T5 an from Freem, 213. and 2 Mod. 136. in the ſecond ſet of caſes 
n, for which ſtruck the court as preſſing rather hard upon the plaintiff, 
CB, 20, | where it was held, that if a creditor had once taken his debtor out 
profit | of priſon, though for the expreſs purpoſe of a compromiſe, he 
7, and could not afterwards detain him; in that cafe it ſhould be con- 
unter- ſidered that there was an actual diſcharge, not as in this, a mere 
nded, aſſent to a diſcharge. There is another diſtinction, which was 
oſitire exceedingly material; and that is, between a party in priſon under 
unter- | execution, and under meſne proceſs; execution is much more 
_ like an intereſt than a detention under meſne proceſs ; for the diſ- 
mint charge of the party under mefne proceſs by no means annihilates 
| 2” the debt ; for the creditor, though he cannot arreſt the debtor 
” again, yet he may ſue him for the debt, and then take him in 
; 46+ execution. | 
reſent An authority to à gaoler to diſcharge a priſoner on meſne pro- 
_ cels is merely a licence not coupled with an intereſt, therefore may 
r de countermanded. ION 


Lord 
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F(a) The 
Elcape war- 
rant not 
grantable for 
any con- 
tempt but 
not per- 
forming 

an order. 
Hincheliffe 
v. Payne, 

1 Str. 99. ] 
(5) If aper- 
fon charged 
in execu- 
tion in the 
King's 
Bench be 
turned over 
to the Fleet, 
and he eſ- 
cape, either 
a judge of 
the King's 
Bench or 
Common 
Pleas may 
grant an eſ- 
Cape war- 
rant. Paſch. 
10 Geo. 1. 
The King 
and Dunbar. 
[ And by 

5 Ann. c. 9. 
Q 2, the 
warrant may 
be granted 
on an affida- 
vit made in 
the country 
before a 
commiſ- 


Efcape in Civil Caſes, 
Lord. Loughborough.—The point made at the trial was this, thy 
a diſcharge once given, no matter by what means obtainel, 
whether by fraud or fairly, was irrevocable ? I did not leave ity 


the jury to inquire whether there had been any fraud ufed in 
obtaining the diſcharge, but ſummed up the evidence withoy 


adverting to that part of the caſe. I thought the could 
extremely judicious in not preſſing: upon that ground, as I wy 
itrongly of opinion that the plaintiff had been groſsly impoſe 
upon, and ſhould moſt certainly have ſummed up to the jury wit 
very ſtrong obſervations. The queſtion therefore now comes he. 
fore the court, bearing as an admitted fact upon the face of it, tha 
the plaintiff had been duped, and therefore it is for the defendant 
counſel to contend that the original order of diſcharge was effe. 
tual, notwithſtanding. the diſcharge had been obtained on te 
ground that the plaintiff had been duped. _ | 

The defendant's counſel, after ſome heſitation, confeſſed thatif 
the caſe were put upon that ground, they ſhould be unable to ſup 


port it, and not chooſing to let the whole go again to a jury, the 


rule was diſcharged.) 


By the 1 Ann. c. 6. it is enacted, © That if any perſon com. 
« mitted [or rendered to, or charged in the cuſtody of the mar. 
ce ſhal of the Queens Bench for the time being, or to or in the 
“ priſon of the Fleet, either in execution, or upon meſne proceſ, 
cc or upon any contempt in not performing orders or decrees) 
« made by any of her majeſty's courts at We/min/ter, and ſuch 
„ perſon ſhall at any time after ſuch commitment, render, charge, 
& or bring in execution, and before he ſhall have made pa. 
% ment or ſatisfaction to plaintiff or plaintiffs, creditor or cee 
« ditors, or ſhall have cleared himſelf of ſuch contempt, a 
66e he ſhall be charged with at the time of ſuch commitment, &, 
& make any efcape] from the cuſtody of the marſhal of the Dent 
« Bench for the time being, or from. the priſon of the ſaid Queen: 
Bench, or from the priſon of the Fleet, or either of them, it ſal 
ce and may be lawſul, upon oath thereof in writing, to be mad: 
« by one or more credible perſon or perſons, before any one of it 
« judges of (5) that court where ſuch action was entered, or judy 
« ment and execution were obtained, or where the party was | 
« committed or charged as aforeſaid, to and for ſuch judge betor 
© whom ſuch oath ſhall be made, as aboveſaid, and ſuch judge! 
& hereby authorized and required from time to time to grant unto 
“ any perſon whatſoever, who ſhall demand the ſame, one d 
© more warrant or warrants under his hand and ſeal, thereil 
5 reciting the action or actions, execution or executions, Cl 
ce tempt or contempts, with which ſuch perſon ſo eſcaping 
c going at large, ſtood charged, or was committed, at the ſuit of 
any perſon or perſons on whoſe behalf ſuch warrant or wit 
& rants ſhall be demanded, at the time of ſuch eſcape or going% 
e large, (which warrant or warrants ſhall be in force in all plack 
e whatſoever within that part of Great Britain called England 
4e directed to (c) all ſheriffs, mayors, bailiffs, conſtables, headbo 
« roughs, and tithingmen, therein and thereby commanding 
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cicharg, 


M they 


© and every of them in their reſpeCtive counties, cities, towns, and fioner, ſuth - 


Us, that « precincts, to ſeize and (d) retake ſuch perſon or perſons (e) 40 —_— = 
tained, . eſcaped or going at large; and ſuch perſon or perſons, ſo re- filed. 
wen (ken upon ſuch warrant, forthwith to convey and commit to 8 Mod. 240. 
uſed ue common gaol of ſuch county (F) where ſuch perſon or per- peeing 
Without © ſons ſo eſcaped or going at large ſhall be retaken, there to re- (e) If one 
count pain without bail or mainprize, or being thence (g) upon any who is no. 
S$ I vo WW count whatſoever delivered or removed until he, ſhe, or they ob oe 


impoſed 


© ſhall have made full payment or ſatisfaction to the reſpective warrant, 


ry wih . plaintiff or plaintiffs, creditor or creditors, in ſuch action or 2 A 

0 * . . . 1 
mes be. actions, execution or executions, named, or until the judgment or be 
| 3 tha judgments on which ſuch execution or executions was or were him before 
enCant! 


& ſued out againſt ſuch perſon or perſons ſhall be reverſed or the merit, 


4 diſcharged. by due courſe of law, or until judgment in ſuch 1 


a e . = 
2 detain him; 


on de action or actions be given for ſuch perſon or perſons ſo com- for, being 
« mitted as aforeſaid, or until the contempt or contempts for esa. 
d that i * which fact 0 : itteck b executed, it 
Wat t which ſuch perſon or perſons were or ſhall be committed be z, the fame 
: to ſup. . cleared and diſcharged,” &c. a thing as if 
ury, the there had 


been no warrant at all. 6 Mod. 154. [(d) By 5 Ann. c. 9. § 3. eſcape warrants may be executed on 
a Sunday. ] (e) I a perſon is taken upon an efcape warrant at eight in the morning, and the ſame day 
n com- obtains a day-rule, purſuant to a petition, which was not read in court till after eight, yet he ſhall be 
he mar. alcharged; for as to this purpoſe there ſhall be no fraction of a day. Trin. 8 Geo. 1. Wilkinſon and 
in th Mithews, 8 Mod. 80. [C) By ſtat. 5 Ann. c. 9. & 1. perſons taken by virtue of 1 Ann. c. 6. 

r in the EE. . 8 
1511-11 of being committed to the common gaol of the county where they are taken, are to be committed 
procels, to the pritam where the ſheriff keeps prifoners for debt, from which, if they eſcape, the ſheriff ſhall be 


crees (o ec able 43 in other caſes of efcape.] (g) Cannot be diſcharged upon bringing the money into court. 

nd ſuch b 104. 21+ —— Cannot come out on a day-rule. 6 Mod. 63. [The warrant ſhall be ſuperſeded, if 
1 a tle party was entitled to his diſcharge at the time he eſcaped, Webb v. Thomp©n, 1 Str. 401. ] 

Charge, | | ; 

de pays 


or cr. F) Of the proper Remedy and Nature of the Action 
wh | to be brought for an Eſcape. 


> Duet 


| Dent A? common law the plaintiff had no remedy againſt the ſheriff 2 Inſt. 382. 


> (hall for an eſcape, whether upon meſne proceſs, or in execution, = 
ve made but dy ſpecial action upon the caſe, 2 B 
ne of the But now, by an equitable conſtruction of Weſtm. 2. c. 11. (5) This 


% action of debt is given againſt ſheriffs, and by the 1 Nich. 2. action being 


or judge founded in 


y was . 12. againſt the (i) warden of the Fleet for eſcapes of priſoners. naleficio,and 
e beim im execution. and alſo 

1 . 3 = 5 given by 
judge 5 pe, 15 not within the ſtatute of limitations of 21 Jac. I. c. 16., which ſpeaks of debts ariſing by 
ant unt0 & * oe contract, Saund. 34. Jenes and Pope, adjudged. Sid. 305. and Lev. 191. 8. C. adjudged. 
one Of 0% Extends to all gaolers and keepers of priſons, though infants, or feme coverts. 2 Inſt. 382. 

, 


„ thereil Alſo, the plaintiff, at his èlection, may maintain either an action Cro. Jac. 

ns, " upon the caſe, or debt, for an eſcape in execution. | 3 31 
-aping Cro. Eliz. 56+ . * fs Berl 
ie ſuit al Ide would haves 55 0 ns the latter, the jury muſt give him the whole ſum, that is, the whole which 


do have recovered againſt the priſoner, viz. the ſum indorſed on the writ, 


or wats 1 legal fees of execution. Bonafous v. Walker, 2 Term Rep. 126. Hawkins v. Plomerg 
going a 1 1043. But ſee the words of Buller, J. in 5 Term Rep. 40. Debt lies as well where the 
all place eis negligent, as where it is voluntary. Stonehouſe v. Mullins, 2 Str. 873.] 

I — ” | 3 
Ingland) if there be Judgment againſt baron and feme, and the feme only Cro. Jac. 
headbo- en in Execution, and ſuffered to eſcape, an action of debt lies 657. 


Whiting v. 


againſt 


ing then 
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526 Eſcape in Civil Caſes, 


Sir George againſt the marſhal ; for as the plaintiff may elect to take tie 
Reynel· the huſband or wife in execution, ſo by his election he has made 
her a ſole debtor within the ſtatute of R. 2. although it was & 
jected that it ſhould be caſe, becauſe the party is not totally 
deprived of his remedy, the huſband being till liable. 
Cro. Jac. If a priſoner in cuſtody upon a (a) capias utlagatum is ſuffer 
| 533 to eſcape, the plaintiff may either maintain an action gui wy 
Eliz. $77. againſt the ſheriff, or bring an action of debt againſt him in hi 
+ 15 Sn © 
—. (a) So, an action on the caſe will lie for the efcape of one taken upon a writ de excommuri 
capiendo. Lut. 123. | | 
(5) Dyer, An action of .eſcape is not a local action, and therefore (6) 
. one eſcapes out of the Marſbalſea, which is in Surry, the ache 
& vids Againſt the marſhal may be laid in Middleſex. 
1 Jon. 144+ Sid. 364. S. C. ; 
{By ſtat. 1 Ann. c. 6. 5 2. © If any perſon ſo retaken by warrant 
cc as aforeſaid, ſhall at any time make any eſcape out of the gad 
« to which he ſhall be conveyed or committed as aforeſaid, th 
« ſheriff, in whoſe cuſtody he was, ſhall be liable to anſwer fir 
« {ſuch eſcape, as in the caſe of any other eſcape.” 
By 5 3- It ſhall be lawful for any perſon or perſons that ſhall 
* be bail in any of her Majeſty's courts of record at Weſtminſter, 
« for any ſuch petſon that ſhall be retaken and conveyed to ſuch 
ec paol, by virtue of ſach warrant as aforeſaid, to have and proſe 
sc cute out of ſuch of her Majeſty's courts where he or they ſhall 
ce be bail, a writ directed to the ſheriff of the county, to the gad 
«© whereof ſuch priſoner ſo retaken ſhall be committed and de 
„ tained, commanding him to detain and keep ſuch priſoner u 
« cuſtody in diſcharge of his bail; which writ, with an account 
ac whether he hath the ſaid priſoner in his cuſtody, ſhall be returned 
by the ſaid ſheriff into court, at a day therein to be mentioned; 
and the delivery of every ſuch writ to the ſheriff, or his deputy 
ſhall be deemed and taken to be an effectual render of ſuc 
priſoner to all intents in diſcharge of the ſaid bail; and in cat 
ſuch ſheriff, his deputy, or other his inferior officer, ſhall there 
after ſuffer the perſon ſo rendered in diſcharge of his bail u 
eſcape, they and every of them ſo offending ſhall be liable t 
« action and actions as the marſhal of the Queen's Bench, d 
'« warden of the Fleet priſon, is or are liable to, for permit} 
any perſon to eſcape out of his or their cuſtody or priſon, wil 
© was committed to ſuch cuſtody or prifon upon render in dF 
« charge of his bail.” 
It is enacted by ſtat. 5 Ann. c. g. $4. „That if any perla 
« ſhall be in cuſtody of any ſheriff, or other officer, either byW 
« tue of the above ſtatute of 1 Ann. or of this. preſent ac, 
* otherwiſe, for not performing any decree of the high coun 
« Chancery, or court of Exchequer, whereby any ſum of mot 
« js ordered or decreed to be paid, and ſhall afterwards make 1 
« efcape from the ſaid ſheriff or other officer, then and in 5 
« caſe the perſon, his executors or adminiſtrators, w—_— 
. 8 e | s 
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« had been in cuſtody upon an execution at law, and ſhall and 


| Elcape, and the commitment only inducement. 


Eekrtape in Civil Caſes, 525 
@ money was to be paid by the ſaid decree (a), ſhall have the ſame (e) It in a 


« remedy againſt the ſaid ſheriff, as if ſuch perſon ſo eſcaping fir by Ro 
4 

&« may recover the ſum of money decreed to be paid in and b — = 
« ſuch decree, againſt ſuch ſheriff or other officer, together with 4<ree that 

« his or their coſts of ſuit, in any action of debt, or upon the aw . 
« caſe, to be brought or commenced againſt ſuch ſheriff or other the caſe, Ge 
« officer in any of her Majeſty's courts of record at Weſtminſter, ought to 

« wherein no protection or wager of law ſhall be admitted, or 1 


te any more than one imparlance,” in the ac- 
tion, not- 


| aithſlanding the order ſhould appoint the money to be paid only to the huſband. Huggins v. Durham, 


2 Sir, 786» 


By 5G. 2. c. 30. F18. a penalty of 5001. is inflicted on gaol- 
ers {utfering bankrupts to eſcape.} | 


(G) Of the Manner of laying the Action. 


* this action it is not neceſſary to ſet forth all the (5) formali- Cro. Ege. 
| 8 


ties required by law in other caſes. (b) Vide a Show. 1 


Therefore if, upon a judgment obtained by the teſtator, the exe- Carth. 148. 
cutor brings a /cire facias, and has judgment, whereupon a capias Gold and 

4 ſatisfac. if d B. is arreſted, and ſuffi | —_ 
ad ſatisfac. iſſues, and B. is arreſted, and ſuffered to eſcape, the 


5 . : , Mod. 324. 
plaintiff in an action againſt the ſheriff for this eſcape may declare „. 


| briefly upon the judgment in the /c:re facias, without ſhewing the Oro. Hiz. 


gradual proceedings at length, as is uſually done in an action of 1 


debt upon a judgment. 
But if the plaintiff declares, that he ſued out a writ of execution $aund. 35, 
againſt J. S. without ſetting forth any judgment, and that the 38. Jones 


defendant ſuffered him to efcape ; this is an incurable fault; for —_— 


| by this means he loft the benefit of pleading nul tiel record (c), and 1 Sid. 


which he might do, if the plaintiff had ſet forth the judgment. 306. S. C. 
| but the 


plaintiff had leave to diſcontinue. (c) 8 Co. 142. Drury's cafe, 


If A. recovers as executor againſt B. and has him in execu- Lutw. 893. 


| tion, and the ſheriff ſuffers him to eſcape, the action muſt be Glover and 


brought as executor in the (d) detinet only, and not in the debet and —_ 
detinet. Comb. 114. 
5. C. ad- 


Jaiged, [But ſee Bonafous v. Waker, 2 Term Rep. 126, contra. } (d) For this wide g Co. 31. Hats 
grave's caſe, Cro. Jac. 545. Hob. 264. 3 Bolſt. 112. Lan. 7g. Savil, 230. 


If the plaintiff declares, that the priſoner was committed, and 2 Suk. 565. 
eſcaped, but does not ſay prot paret per recordum; yet upon a ge- Laing and 
neral demurrer this ſhall be good; for the giſt of the action was the 2 


5 Mod. 8. S. C. vide 3 Lev. 393. 


If in eſcape the plaintiff declares, that he had J. S. and his wife Sid. f. 
> *xecution and that the defendant ſuffered them to eſcape, and Roberts and 
ne jury find ſpecially, that the huſband only was taken in execu · edge 
uon (it being lor a debt due from the wife before ceverture), 98 | 
| : taat 
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fe) As that he eſcaped; this is ſufficient, and the plaintiff ſhall have judg. 
yr ming ment; (a) for the fubſtance of the iſſue is found, though no 
breach of Purſuant to the declaration. - | a 
a condition, that he was turned out of his houſe by two, and the jury find that it was done by ont 


only. Cro. Jac. 475. Hingen and Pain, adjudged. 


Cro. Jac. So, in an action on the caſe for the eſcape of A. where the jury 
380. King found that A. was taken by J. S. the former ſheriff, and not by the 


v. Andrews, 


adjudged. defendant, the preſent ſheriff; but finding that he was legally in | 
Sid. 5. S. C. his cuſtody, and that he ſuffered him to eſcape, the plaintiff had 
clit judgment. | 

2 Lev. $5. The plaintiff declared, that whereas he had good cauſe of action 
e and againſt A. and ſued out a /atitat againſt him; the defendant being 
f Term ſheriff arreſted him, and ſuffered him to eſcape z upon trial at nj 
Rep. 611. prius the plaintiff was nonſuit, becauſe he could prove no cauſe 


Alexander v. 


of action againſt A.; but Hale, Ch. Juſt. ſaid, that if the plaintif 


— b. had declared of a debt of 40 5. and upon evidence could prove 
but 30 5. it had been ſufficient ; but the book adds a guerre, it be- 
ivg a ſpecial action upon the caſe. | 

Bhitchy, {In debt againſt the ſheriff for an eſcape, the indorſement of 

Archer, non eft inventus upon the captas ad ſatisfaciendum, is ſufficient evi. 

Soap. 63. dence of its having been delivered to him. So, the bailiff's name 

indorſed on the writ is ſufhcient evidence, that he was authorized 
by the ſheriff to arreſt, without proving the warrant.)] 

By the 8 © g W. 3. c. 27. reciting, that the way of proceeding 
againſt the warden of the Fleet priſon, by bill in the courts of 
Common Pleas and Exchequer at Vęſiminſter, is found to be very 
dilatory; it is enacted, * That it {hall and may be lawful to and 
cc for any perſon or perſons, having cauſe of action againſt the 
cc warden of the Fleet priſon, upon bill filed in the ſaid courts ot 
cc Common Pleas or Exchequer againſt the ſaid warden, and 2 
cc rule being given to plead thereto, to be out eight days at molt 
&« after filing ſuch bill, to ſign judgment againſt the ſaid warden 
cc of the Fleet, unleſs he plead to the ſaid bill within three days 
« after ſuch rule is out.” | | 
(H) Of the Party's Defence who ſuffered the Eſcape: 

And herein of pleading freſh Suit. 
x Z. 6. 66. IL the priſon takes fire, by means whereof the priſoners eſcape 

1 1 this ſhall excuſe the ſheriff, and he may plead it. os 

4 Co. 84. So, if the priſon is broken by the king's enemies, this ſhall ei- 

Role Abe. cuſe the ſheriff, for he can have no remedy over againſt them. 

4 Co. 34. But if the priſon was broken by rebels and traitors, the king! 

4 Abr. ſubjects, this ſhall not excuſe him, for he may have his remedy 
© over againſt them. 3 

Cro. ae. If a priſoner in execution eſcape without the aſſent of fh 
657 ſheriff, Sc. and he make freſh purſuit and retake him (6) bela 

100 any action brought againſt him, this ſhall excuſe the ſheriff, | 


$08. [And a voluntary return of the priſoner, before action brought, is equal to a retaking 
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attached before. Roll. Abr. 808, 809. Jon. 145. Cro. Jac. 657. Harvey and Reynell, adjudged. 


LY 
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tel purfult. Bonsfous v. Walker, 2 Term Rep. tab.] (5) But if he retake him after the action 
tommenced againft him, this ſhall not excuſe him; nor can it be pleaded to an action that was well 


[4 Str. 873+ Stonehouſe v. Mullins, 'S. P.] 


So, the ſheriff may plead, that the pri ſoner eſcaped the ſixteenth Roll. Abr. 


| Upon eſcape, the plaintiff recovers, and hath execution, and after the firſt judg 
| Judgment for the eſcape remains in force, 8 Co, 142. b. 3 Mod. 325. S. Ce cited. 


day of December, and that he made freſh ſuit, and rctook him the 
ſeventeenth day of December, and retained him in execution ; for 


it is ſufficient, if he did all he could, though he loſt fight of him 


in the night, or otherwiſe. 

So, if a priſoner eſcapes, and ſeveral days after, but as ſoon as 
the ſheriff has notice of it, he makes freſh ſuit, and retakes him 
before any action brought, this ſhall excuſe him. „ 


If in debt upon an eſcape the plaintiff ſets forth in his declara- 
tion a voluntary eſcape, the defendant may plead that he took 


| him upon freſh purſuit, without traverſing the voluntary eſcape; 


ſor it was impertinent for the plaintiff to allege it, and no ways 
neceſſary to his aCtion, 


Waker, S. P. Under a count for a valuntary eſcape, the plaintiff may give evidence 
eſcape. Ibid. ] | 


It was formerly held that the ſheriff, Ne. might give freſh pur- 
ſuit in evidence, and need not have pleaded it. | 


But now by the 8 69 . 3. c. 27.456. it is enacted, That 
« no retaking on freſh purſuit ſhall be given in evidence on the 
« trial of any ifſue in any action of eſcape againſt the miarſhal or 
warden, or their reſpective deputy or deputies, or againſt an 
« other keeper or keepers of any other priſon or priſons, unleſs 
« the ſame be ſpecially pleaded ; nor ſhall any ſpecial plea be 
taken, received or allowed, unlefs oath be firſt made in writing 
« (c) by the marſhal or warden, or their reſpective deputy or de- 
“ puties, or by ſuch other keeper or keepers of any other priſon 


| © or priſons againſt whom ſuch action ſhall be brought, and filed 


in the proper office of the refpeCtive courts, that the priſoner 


| © for whoſe eſcape ſuch action is brought, did, without his con- 


« ſent, privity, or knowledge, make ſuch eſcape z and if ſuch affi- 
« davit ſhall at any time afterwards appear to be falfe, and the 
“ marſhal or warden, or other keeper or keepers of any other pri- 
« ſon or priſons, ſhall be convicted thereof by due courſe of law, 
«* ſuch marſhal or warden, or other keeper or keepers of any other 
© priſon or priſons, ſhall forfeit the ſum of 5001.” | 


809. 
Dalt. She- 
riff, 562. 


Roll. Abr. 
309. See 


3 Co. 52. 


Vide Ent. 195 198. 


Vent. 211. 
Sir 


217. 
Ralph Bo- 


vy's caſe, 
[2 Term 


Rep. 126. 
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Vide Mod. 
116. 
Sid. I 3» 


100 An afe 
vit that 


the efcape 
mentioned 
in the decla- 
ration, (if 
any ſuch 6 
cape there 
2045,) hap- 
pened with - 
out the de- 
fendant's 
knowledge, 
was allowed 
to be ſaffi- 
cient; for, 
if the de- 
fendant 
knows no- 
thing of any 
eſcape, he is 
not to be 
bound to 
admit by his 


affidavit that an eſcape has actually happened. Weſt v. Eyles, 2 Bl. Rep, 1059. ] 


If an action of eſcape be brought againſt the ſheriff, and the 3 Co. 142. 
judgment upon which it is found be reverſed, before ſuch time as Pat de 
the defendant is forced to plead, he may plead (d) aul tiel record, (4j I debe 
for (e) collateral things executory are as if no judgment had ever for an eſcape 
en, when reverſed. | = 3 —— — 


Capias uſtagatum, the ſheriff may plead nu! tiel record. Hob. 209. 


Brownl. 51. (e) But if, in debt, 
t is reverſed, yet tha 
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_—_ - Eſcape in Civil Caſes, 
For this If a priſoner taken on a captas ad ſatisfaciendum pays the debt to 
5 Cro. the marſhal for the uſe of the plaintiff in the original action, and 
Mod. 94. is thereupon diſcharged, yet he cannot plead it to an action brought 
2 Jon. 97. againſt him for the eſcape ; for the marſhal had no authority to 


Lut. 587. 1 writ bei |; 
7 2 receive the money, the words of the writ being quod capias, Ce. & 


299. eum ſatvo cuſtodias ita quod e corpus ejus coram jufticiar, tiel jour 
* Yet, qu. ad ſatigfaciendum the plaintiff ®, 
If the court, | 


on motion, would not ſtay proceedings on payment of debt and cofts, for what can the plaintiff require 
fa:ther ? | | 5 


Eſtate in Fee ſimple. 


; 


{#) 8 (a) (b) JD EE-SIMPLE is an eſtate in (c) lands, tenements, & 
common to one and his heirs for ever. Alſo, where a corpora- 


practice 


among the tion ſole or aggregate are capable of holding in ſucceſſion, and 
Northern lands are given to them and their ſucceſſors, they are ſaid to hare x 


nations that 
invaded the 


fee- ſimple. 


Roman empire, for the lords, who held great diftrifts, to give lands to ſuch perſons as had behavl 
themſelves well in the wars, ſometimes for life only; and when they married their daughters to any of 
thoſe ſoldiers who were uſually their vaſſals or tenants, they gave the lands to them and the iſſue of that 
marriage, which brought in the notion of ſucceſſion amongſt us. Dig. lib. 1. tit. 1. Ho from thy 
notion of ſucceſſion a fee- ſimple aroſe, by letting in all heirs, whether lineal or collateral, of the er. 
clufion of the aſcending line, baſtards and the half-blood, and why the male line was preferred, vit 
title Deſcents, ante. (b) My Lord Coke divides fee, which he ſays ſignifies the ſame with in- 
heritance, into fee- ſimple or abſolute, conditional and qualified, or baſe, Co. Lit. 21. b.; and this 
which is the moſt ample eſtate of inheritance, may be in things (c) real, perſonal, or mixed; real, as it 
lands or tenements ; perſonal, as when an annuity is granted to one and his heirs 3 mixed, as when n 


earl is created of ſuch a county. Co. Lit. 1. b. 2. a. | | | 


In Fee-fimple we ſhall conſider, 


I. (A) Who may purchaſe or inherit ſuch Eſtate. 


(B) The Import of the Word Heir that creates tht 


Eſtate. 


1. When it is a Word of Limitation. 
2. When it is a Word of Purchaſe. 
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Elate in Fee-fimple, == 


(A) Who may purchaſe or inherit ſuch Eſtate, 


N alien cannot purchaſe any lands in England ; the reaſon is; Vau. 2244 


becauſe every perſon is preſumed to have a natural and ne- 297+ 7 C0. 


1 i 8. 
ceſſary allegiance to that ſociety that firſt protected and preſerved Dn 


him; and therefore he cannot pay any allegiance to any other ſo- pl. S.; but 


1 . . . . for this vide 
ciety, unleſs he be afterwards received into it. head of: At: 


All perſons attainted of treaſon or felony are incapable of pur- | 
chaſing. Felony, by the ancient feudal law, was a (a) crime for (a) Co. Lia 


| which a vaſſal forfeited his feud to the lord, becauſe he broke his 8. 2. of 


ſuch crimes 


oath of fealty in the higheſt manner: his body with which he had there were 
engaged to ſerve the lord is forfeited to the king; and his blood many by the 
is ſaid to be corrupted, becauſe no man can repreſent his perſon, CO 
that perſon itfelf being forfeited by the law, and the note of infa- 3 
my reſting upon his family; ſo that no repreſentative of his can Digeſt. Feu- 
be received to do any feudal ſervice : ſuch tenant, therefore, dying 28 de 
without heirs, the land is in the lord by forfeiture. But if the 23. 4. , 
tenant commits treaſon, the lands are forfeited to the king, becauſe Vigellius, 
there is an exception in the oath of fealty that ſaves his allegiance recs 
to the king; ſo that if he forfeits his allegiance, even thoſe lands clog: 214, 
held of another lord are forfeited to the king, for the lord himſelf 21. Co. 
cannot give out lands, but upon that condition, as appears by the L. os 
reſervation in the oath. : | 

If a man be attainted of felony, and after purchaſe land, and Co. Lit, 
die, the king ſhall have it by his prerogative, and not the lord of be 
the fee; becauſe his perſon being forfeited to the king, he cannot 
purchaſe but fur the king. | 1 

If there be grandfather, father, and ſon, and the father be at- Noy, 168 
tainted, the ſon cannot inherit the grandfather, becauſe the father ro cj 8 
cann6t be repreſented; but if the father be attainted, two brothers 4 Leon. 
may inherit each other, becauſe there is no diſability in the one to pl- 21. 
be repreſented, or in the other to repreſent ; if the father be at- De 
tainted, the fon may inherit the mother; if the eldeſt fon be at- p 
tainted, and the father die in the lifetime of ſuch eldeſt ſon, the 
younger cannot inherit, becauſe there is the line of the eldet brother 
in being before him; but if the eldeſt ſon die in the lifetime of 
his father, without iſſue, the younger brother ſhall inherit; but 

it he leave iſuc, neither the ifſue nor younger brother can in- 

erit. | 

li the father be attainted and die during the life of the grand- Co. Lit. 8. 


father, yet the ſon ſhall not inherit the grandfather, becaufe he ee 


| mult repreſent his father, who cannot be repreſented : but if the cafe. 
grandfather be ſeiſed in tail, and the father be attainted of treafon 
lnce the 26 H. 8. c. 13. and die in the lifetime of the grandfather, 


the ſon ſhall inherit the grandfather; for the ſon is heir per 


formam doni to the tail, which is originally not forfeitable, and by 


[02t ſatute the father only forfeits the lands and right that he hath 
In him. TG | 
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Co. Lit. 8. 
But if a man 
be attainted, 
and after 
pardoned by 
charter, the 
children 
born before 


fych pardon ſhall not inherit; but if they fail, the children born after ſuch pardon may inherit him, for 
the pardon makes him capable of new relations as well as of new purchaſes, though all the old legal he. 
nefits and relations are loſt. Noy, 170. | 


Pollex. 617. 
2 Keb.45t- 
456. 2 Vent. 
38-9. 

2 Brown. 
118. wide 
Co. Cop. 
8 58. cont. 


Leon. 1. 
Poliex. 615 
to 621. 


Co. Lit. 

3. b.; but 
for this 
wide head 
of Bzitardy, 


Notwith- 
ſtanding the 
charters and 
immunities 
granted to 
the Jews, 
yet rheir 


Whole eſtates able to the king at his pleaſure. Richard the firſt erected a cout 
were taxable where all their real and perſonal eſtates were regiſtered ; whit 


at the plea- 
ſure of the 
king, and 
might at 


tally reſtored and inheritable to all perſons; but if he be pardoned 


4 


* it 
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If a man attainted be pardoned by act of parliament, he 10 ths 


by charter, he may thenceforth purchaſe lands, but cannot inherit 
his former relations; for the king's charter cannot alter the lay, 
or take away the right of others, or reſtore the relation that way 
5 | * 


All cuſtomary eſtates are within this rule, unleſs there be ſome 
particular cuſtom to the contrary, as in gavelkind, becauſe the per 
ſon is civiliter mortuus by the attainder, and therefore is diſabled 
to have or hold any eſtate, or to have any property in any thing: 
and therefore if a perſon be ſeiſed in fee of a copyhold, and be at- 
tainted of treaſon or felony, the copyhold is in the lord without 
any preſentment of the homage, becauſe it is againſt the nature of 
a court-baron to inquire of criminal matters or offences againſt the 
king, and ſuch homage is at the will of the lord, and often influ 
enced by him: but if a copyholder be convicted of felony, and 
preſented by the homage, by ſpecial cuſtom, the eſtate may be for- 
feited to the lord; but this is only by the ſpecial cuſtom, ſince the 
copyholder is not diſabled by the conviction to hold the eſtate, az 
he is if he were attainted; and therefore, ſince it is by the cuſtom 
only that ſuch forfeiture accrues, it muſt be in the manner in which 
the cuſtom ſettled it, which is by preſentment of the homage. But 
if a copyhold is granted for life, and by another copy the reverſion 
is granted to another, habendum after the death of the firſt copy- 
holder, or ſurrender, forfeiture, or other determination of the 
firſt eſtate, the firſt copyholder commits murder, and is thereof 
attainted, and the king pardons the murder and the attainder, and 
all forfeitures thereby; in this caſe, he in the reverſion is entitled 
to the eſtate ; for the king cannot have it for the baſeneſs of the 
tenure, ſince he cannot be tenant at will to any perſon ; and the 
lord cannot have it, becauſe he cannot be tenant to himſelf; there 
fore the particular eſtate of tenant for life being extinguiſhed, the 
reverſion immediately commences. 85 | 

A baſtard cannot inherit, but if he hath got a name by reputs 
tion, he may purchaſe by it, for all ſurnames were originally ac 
quired by reputation. 
vol, 1. 510-11. 


As to Fervs, they were tranſlated from Roan, by William tit 
Conqueror, ob numeratum pretium, and were allowed by ſeveral 
kings following the Conqueror, becauſe they dealt with one and 
ther chiefly in money, and ſo drew a great deal of money into the 

kingdom, which they let out to Chriſtians on uſury, and were tat 


all, upon the death of any Jeu, came to the king, but was reden. 
able by his children, paying their fine, and all the children equal 
inherited ; the wives ſued for dower in this court, and corny 

2 ue 


he per- 
liſabled 


without 
ature of 
inſt the 
n influ. 
ny, and 
be for» 
ince the 
Late, as 


popiſh prince, which diſables all, who after the 29th day of Sep- 
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fue at common law for it; and therefore if a Few born in Eugland any time be 
took to wife a Few alſo born in England, if the huſband was con- fas * 
verted to the Chriſtian faith, and purchaſed lands and enfeoffed the 18 E. 1. 
another and died, the wife could not demand dower at common when their 


: 8 uſuries and 
law againſt a Chriſtian. . i extortions 
were very grievous to the people, they were baniſhed by proclamation, and their eſtates ſeifed to the 
king, and a ſtatute made againſt their taking uſury in this land, for ever afterwards ; but now all the 
records touching their courts, their immunities, and the power of the crown aver them, are lo{ and 


= 


obſolete, ſo that thoſe that are born here ſeem inheritable at this day; but E how far thoſe old 
laws, of which there are footſteps in hiſtory, may be revived upon them? Holiingſhead, vol. 3. p. 15+ 
Co. Lit. 31, 32. 2 Inſt. 506, 507. Vide Molloy, 397 to 410. a good account of the Jews. —| Jews, 
it ſeems, were not incapacitated from taking gifts ot land, unleſs there was an expreſs clauſe, uſual in 
former times, in the original charter, forbidding an alienation to them, Bract. 13.] | 


As to papiſts, there hath been an act made to prevent the dan- 11 & 12 W. 


gerous growth of popery, when there was a pretended title in a 3-. 4: Fer 
tit. Papiſts 

tember 1700, attaining the age of eighteen years, do not within fix and Popiſh' 

months after take the oaths, &'c. to inherit, or take by deſcent, Recuſams. 

deviſe, or limitation, &c. any lands, tenements, &c. and that during 
the life of ſuch papiſt, or until he or ſhe do conform, the next of 
his or her proteſtant kindred ſhall hold and enjoy the faid lands, 
without being accountable for the profits, ſubject to wilful waſtes, 
and that from the tenth day of April 1700, all papiſts ſhall be dif- 
abled to purchaſe any manors, lands, &c. and that all eſtates, 
terms, intereſts, &c. made, ſuffered, or done, to or for their uſe, 
benefit, truſt, or behoof, mediately or immediately, ſhall be utterly 
void to all intents and purpoſes. | 


Religious perſons are prohibited to purchaſe in mortmain. Vide tit. 


c Chari- 
table Uſes and Mortmain.® 


Villeins and bondmen have power to purchaſe lands, but cannot Co. Lit. 2. 
retain them againſt their lords. j 
As to perſons who are naturally incapable to purchaſe or in- co. Lit. 4. 
herit, a monſter not having human thape cannot purchaſe or 
inherit: but an hermaphrodite ſhall inherit or purchaſe ſecundum 
prevalentiam ſexits incaleſcentis. One born deaf and dumb may in- 
herit ; ſo may any born deaf, dumb, and blind, becauſe it is for 
their advantage; but they cannot contract, becauſe they cannot 
underſtand the ſigns of contracting. An infant, an idiot, and a 
perſon of non ſane memory may inherit, becauſe the law, in com- 
paſlon to their natural infirmities, preſumes them capable of pro- 
perty ; ſo alſo an infant, or a perſon of non ſane memory may pur- loft. 2. 
chaſe, becauſe it is intended for his benefit; and the freehold is „ 
in him till he diſagree thereto, becauſe an agreement is preſumed, tit. infancy 
it being for his benefit, and becauſe the freehold cannot be in the and Age, 
grantor, contrary to his own act; nor can it be in abeyance, for 2 en 
then a ſtranger would not know againſt whom to demand his 
Tight: if at full age, or after recovery of his memory he agree 
thereto, he cannot avoid it; but if he die during minority or lu- 
nacy, the heir may avoid it; for the heir ſhall not be ſubject to 
the contracts of perſons who wanted capacity to contract. me | 
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Inſt. 3. a. 


But the 
queen con- 
Jort, as ſhe 
is a woman 
of greater 


dignity than 


any other of 
her ſex in 
the king- 


dom, ſo ſhe 


hath g1eater 
privileges 
than any of 
them, for 
ſhe is con- 
Iidered by 
the law as a 
perſon ex- 
empt from 
the king, 
and hath 
ability to 
purchaſe 
and grant 
without 


U 


Eſtate in Nee-ſimple. 


if after his memory recovered, the lunatic or perſon non campus die 


without agreement to the purchaſe, his heir may avoid it. 


A feme covert is capable of purchaſing; for ſuch an act doe 
not make the property of the huſband liable to any diſadvantage, 
nor does it ſuppoſe a ſeparate will or power of contraCting in the 
wife; but here the will of the wife is ſuppoſed the mind of the 
huſband, ſince no man is ſuppoſed not to aſſent to that which i 


for his benefit : but in this caſe the huſband may diſagree, and ii 


ſhall avoid the purchaſe ; for ſince huſband and wife, according 
to the inſtitution of marriage, are reckoned one perſon, they can 
have but one will, and that muſt be ſeated in the huſband, 2; 


fitteſt to govern; therefore the ſupreme direction of all affairs in 


his family muſt belong to him: but if he neither agrees nor dif. 
-agrecs, the purchaſe is good, for his conduct ſhall be eſteemed x 


tacit conſent, ſince it is to turn to his advantage. But in this caſe, 


though the huſband ſhould agree to the purchaſe, yet after his 
death ſhe may waive it; for having no will of her own at the time 


of the purchaſe, ſhe is not indiſpenſably bound by the contract; 


therefore if ſhe does not, when under her own management and 
will, by ſome act expreſs her agreement to ſuch purchaſe, her heirs 
ſhall have the privilege of departing-from it. | 


* 


him; which economy ſeems to be introduced as well for the greater ornament and grandeur of the 
monarchy, by enabling the queen to ſupport and keep a court of her own, as to encourage pringes 9 
court the alliance of our princes by marriages attended with ſo much eaſe and dignity, 


Co. Lit. 9. 


Co. Lit. 9. 


For chen 


the act of 


diſpo ſal re- 


lates to 


the conveyance. 


(B) The Import of the Word Heir that creates th 
Eltate. 


1. When it is a Word of Limitation. 


1* land be given to J. S. and his heirs, J. S. can claim it, be« 


cauſe he is particularly named, and whoever can make himſel 
heir to J. S., that is, can ſupport the character of a legal repre 
ſentative to J. S. may claim it alſo by the words of the gift, But 


if land be granted to J. S. for ever, no perſon can ſtand in bb 


place after his death, or claim any intereſt, becauſe the party thit 
is next of kin by the law cannot bring himſelf within the words 

It is therefore a general rule, that nothing but the word. heir wil 
create a fee, for it ſignifies ſuch a neareſt-of kin, with all other 
gal qualifications that are neceſſarily required in all perſons thi 
repreſent or ſtand in the place of another, by the Engliſb law; bit 
this general rule has theſe following exceptions: — __ 

If the father enfeoff the ſon, to hold to him and his, heirs, and 
the ſon enfeoff the father as fully as the father enfeoffed him; tl 
conveyance paſſeth a fee to the father. 


another thing, that thing becomes in a manner part of the diſpoſition, for in ſuch caſes the mor 
carried to thę notion of an heir as truly and ſurely as if the word had been in the inſtrument * b 
that there is a great difference between this caſe and the caſe where other words are ſubſtituted inſiex Y 
the word heir; for ſcarce any other word can expreſs all the notions that make up the ides of an he 
put where there is a relation to a legal heir, it is the ſame thing as if it were expreſſed in the canner 
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bog die itſelf, derauſe the word is but'to put us in mind of the thing which is done already by the relation; for 
as we ſay not only that which is certain that is ſo in itſelf; but that, alfo, which by ſome other ſtandard 
> is reducible to a certainty ; fo that not only that conveyance hath force, which hath words in it to an- 
t does {er the intent of the party, but that alſo which borrows ftrength from any other thing to anſwer the 
ntape, fame deſign ; and ct. is will appear plain by the following inſtances :. + | 
of " By a fine come ceo, Oc. a fee-ſimple will paſs without the word Co. Lit. 9. 
ich is heirs, becauſe it hath relation to a precedent feoffment, which is 
and it ſuppoſed to paſs the tee. EN. RD 
ording If the lord releaſes all his right to the tenant, the ſeigniory is ex- Co. Lit. 9. 
ey can tinct without the word heirs, for this inſtrument is to diſcharge 
nd, 25 the eſtate of the tenant, and therefore hath a neceſſary relation to 
Faire u the eſtate, which the lord at firſt created, and conſequently, it 
or dil. refers to thoſe words that in the original of the eſtate gave him a 
emed 3 fee- ſimple. | 
is caſe If there be two coparceners, and one of them releaſe all her Co, Lit. g. 
Ger his right to the other, without the word heirs, this paſſes a fee; for each 
he tm coparcener till partition is ſeiſed of the whole eſtate in fee, though 
ntra&; each of them hath right or legal demand to the fee of a moiety 
ent and only: when, therefore, one releaſes all her right, it hath a neceſſary 
er hein relation to the eſtate whereof the other is ſeifed, and to which ſhe 
| hath a right, which is the fee. | | 
If there be two jointenants, and one releaſe to the other, this co. Lit. 9. 
.. paſſeth a fee without the word heirs, becauſe it refers to the 200. b. 
whole fee which they jointly took, and are poſſeſſed of by force 
of the firſt conveyance. But tenants in common cannot releaſe 
to each other, for a releaſe ſuppoſeth the party to have the thing 
tes the in demand; but tenants in common have ſeveral diſtinct freeholds, 
which one cannot transfer to the other, without the ſolemnity of 
livery, 8 | 5 a „ 
A common recovery is in nature of an action commenced, and Co. Lit. 9. 
2 judgment upon it, and therefore paſſeth a fee without the word 
m it, be. beirs; for it hath relation to a precedent right in the recoveror, 
e himſel which muſt be ſuppoſed a right to the fee. ; 
al repre- If one coparcener grants a rent to another for owelty of parti- Co, Lit. g, 
iſt, But tion, the grant is good without the word heirs, for, coming in re- 
nd in bb compence of an inheritance, it has a plain relation to the inherit- 
arty thit ance departed with, as if the word heirs had been in the gift. 
words 0 A reſtitution to a perſon attainted and pardoned will not paſs a It is a new 
5 fee without the word heirs, for, ſince the party forfeited the eſtate, 5% 3 
| heir will the reſtitution is in nature of a new grant; and here are no words reſtitution. 
| other . chat create a neceffary relation to that fee, which the perſon for- 
ſons that merly attainted had, for-he may be reſtored to his eſtate during 
law; but his own life. 3 oY $ | 
Where a man is called to parliament by writ, the inheritance is Inft. 9. b. 
heirs, and m him without the word herrs, becauſe the writ is in nature of a Hope 2 
him; th citation to appear at the court of parliament, and the heir cannot e ig 
= be cited to appear, and therefore there is no mention made of moned is 
ts the mine im, 5 5 a f not enno- 
nent itfel! ö , 5 bled, till be takes his ſeat in parliament. Id. 160.] - 
1 There are ſome ſpecies of fees that are expreſſed without the Co. Lit. 
be cane word heirg, for the words whereby they are created ſignify inherit- 9: U- 


m 4 ance, 
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b [{z) A fee ance, as the word frankmarriage ſignifies an inheritance given iy 
[4 " ML IS © . conſideration of marriage, which, being for the peopling of the 
ation with. country, had ſeveral privileges annexed to it: ſo, frantalmi 
8 out words ſignifies an inheritance devoted to God, which was mightily fa. 
Tl | of limitz= voured by the ſuperſtition of ancient times: ſo, if a feoffment or 
' 


| int an grant be made by deed to a mayor and commonalty, or-any other 
when the corporation aggregate of many perſons capable to purchale, they 
"the have a fee-ſimple without the word ſucceſſors, becauſe in judgment 
E | . : . 2 
corporation Of law they never die (a): for the ſame reaſon, if lands are given 


by its cor- to the king by deed inrolled without the word ſucceſſors or heirs, i 


porate or 8 Nr | 5 
kollectide fee · ſimple paſſeth (5). : 2 
name. Thus, a gift «cc/efiz de A. will paſs a fee, though the deed of gif un SDaxardeof ſuccel, 


fion. 11 Hf. 4. 84. b. 1 Atk. 437. (5) That is, if the king takes 
pacity, jure corone's ] 


Co. Lit. There are likewiſe particular kinds of laws within the kingdom, 
88 that allow of the transferring of inheritances without the word 
heirs, as the law of the foreſt, which dependeth on the mere plex 
ſure of the king, and not on the ſolemnities and forms of a con- 
Co. Lit. 7. tract; and therefore, if the king granted an aſſart at a juſtice-eat, 
habend. & tenend. fibi in perpetuum, the party had a fee without be 
word heirs, inaſmuch as the king had ſignified his pleaſure, that 
the party ſhould have the privilege of tillage for ever. 
Co. Lit. 9. In wills and teſtaments, where the mind of the party appearsto 
But for this transfer a fee, for the mind of dying perſons delivered in halt 


idle tit. a * "Tha - . ; 
Deviſess ougnht to receive a benign interpretation. 


2. When it is a Word of Purchaſe. 


Lit. $578. The firſt rule to be obſerved is this, That where the anceſtar 
2 Roll. Abr. takes an eſtate for life, and a limitation is afterwards made to 
e his right heirs, there, the anceſtor has the reverſion executed i 
himſelf, and the right heirs are not purchaſers ; as if a leaſe for 

life be made to A., remainder to B., remainder to the right hen 

of A., ſuch remainder is executed in A. and he may grant it over; 

but if a leaſe for years be made to A., remainder to the right hei 

of A., this is a contingent remainder to the right heirs of A. and 

A. himſelf takes nothing by ſuch limitation; and the reaſon of the 
difference is this; in the firſt caſe A. having an eſtate for life i 

Fealfatus within the ſtatute quia emptores, &c., and conſequentl, 

capable of performing the feudal ſervices ; and then to make de 

right heir a purchaſer would be to ſuſpend the ſervices of the 

feud during the life of A. who is capable of performing them; 

which would apparently tend to the weakening of the tenure and 

ſtate of the kingdom; and therefore ſuch interpretation ought 

be made as beſt ſupports the tenure, when the words will ben 

both ſenſes ; for if, after ſuch limitation to the right hein 00 

tenant for life, he ſtill continued but barely tenant for life, 

would not be in the homage of the lord, nor would he be oblige 

: to venture his life in the wars for ſuch eſtate ; and he in remaing 
* * would not be obliged to do the feudal ſervices, becaule, * 
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the life of the tenant for life, he has no intereſt in the land, for 
his remainder cannot execute during the particular eſtate, and 
conſequently, he is not obliged to do the ſervices of the feud : 
and if ſuch remainder was to. veſt in the right heirs as purchaſers, 
it could not veſt during the life of tenant for life, quia non gſt heres 
viventis; and then by ſuch conſtruction the ſervices of the feud 
would be neglected during the life of A., for there would be no 
one to perform them. But in the laſt caſe you cannot veſt the 


ſtatute ; for the perſon that properly takes by the feoffment is the 
freeholder, and then conſequently, 3 you ſhould conſtrue 
a limitation to ſuch right heirs a remainder veſted in the leſſee for 
years; yet he, having not the immediate freehold in him, would 
not be obliged to do the feudal ſervices till the intermediate re- 
mainder was ſpent z and therefore the remainder to the right heirs 
is not immediately veſted in the leſſee for years, becauſe the heir 
is the farſt that can have the freehold as feudal tenant to the lord, 
and thereſore by the words of the donation muſt be the firſt pur- 
lee. en chaſer of ſuch remainder. And though in the firſt caſe they ad- 
hoard mit ſuch limitation to be a remainder executed for public conve- 
are: the nience, viz. that the feudal ſervices, if poſſible, may be anſwered ; 

: yet it would be ridiculous to admit ſuch conſtruction in the laſt 
| caſe, ſince it would not make a feudal tenant to anſwer the ſer- 
vices; and to run counter to the tenor of a man's grant, without 
a benefit to any body, would be moſt abſurd, for ſuch conſtruction 
would not make a feudal tenant, becauſe the leſſee for years would 
not hold of the lord, nor could the lord avow upon him. 

But if a feoffment be made to the uſe of 4. and B. during their 
ard joint lives, and after the death of either of them, to the uſe of C. 
a for life, and after to the heir of the body of B., though B. hath an 
hath an eſtate of freehold, yet the remainder limited to the heirs 
of his body does not veſt, but is in abeyance, becauſe by this limit- 
ation the eſtate of freehold may determine in B. during the con- 
tinuance of his life; and fince B. is not let into the eſtate during 
his whole life, his heir cannot take as repreſentative of him, for 
ſuch repreſentative muſt be of an eſtate of which B. was ſeiſed ; 
and ſince by the intention of this conveyance the feoffer hath not 
| limited it in ſuch a manner, that B. in all events ſhould die ſeiſed 
| Of the eſtate, it is plain he deſigns only a contingent benefit to the 

— 8 the body of B. as original purchaſers, and not by derivation 
rom him. | ; 

If a leaſe for life be made to A., remainder to the right heirs of 


ppears to 


in haſte 


made to 
ecuted it 
leaſe for 


ſuch act of notoriety delivers over the freehold to A. at the time it 
is made, and thereby creates a tenant, who is feoffutus within the 


this conſtruction there is no inconvenience, or ſuſpenſion of all 


the feudal ſervices; for if A. ſhould die during the life of B., the 
W contingent remainder would become void, becauſe there would-be 
| 3 feudal tenant to attend the ſervioes; for the right heir could 


337 


remainder in the leſſee for years, for he is not aw within the 


2 Roll. 
Abr. 418. 


Roll, Abr. 


B., this is a good contingent remainder if livery be made, becauſe 418. 


ſtatute to hold of the lord, who is capable of doing the feudal - 
eryices, except ng. and on whom the lord may avow: and 
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538 Eſtate in Fee⸗Umple! 


not take it during the life of B., and then the land woll 
return to the donor, who would be again tenant to anſwer the 


| ſervices. | | 
And. 3. But if A. makes a leaſe for life, or a gift in tail, remainder 9 
"_ Bs his right heirs; this is a void limitation in its original creation, ſq 


Dyer, 156. It cannot veſt immediately any more than in the former caſe, qui 


255 Abr. non eft heres viventis; and to conſtrue it a- contingent remainder 
27s 


2 Roll. would be to ſuſpend the ſervices of the feud to no purpoſe; for i 


Abr. 415. is not poſſible that it can veſt during the life of the grantor, for ſo 
Leon. 182. long as he lives he can have no repreſentative or heirs, and there. 
ee fore not like the former caſe, which may poſſibly veſt the minute 
Moor, 284. after the grant is made, or at leaſt during the life of the grantor, 
Befides, that in this caſe, where the feoffor has not parted with the 
whole eſtate out of him, the feoffee does not hold of the lord with. 
* See tit. in the ſtatute quia emptores, c. * and to conſtrue this limitation 
Remainder to the right heirs a parting with the whole eſtate, would be an ah. 
and Rever- i b 3 
flog. ſurd conſtruction, becaule the anceſtor, in caſe he outlives the par- 
ticular eſtate, mult be in of his old reverſion, ſince he cannot hare 
an heir during his life; and the anceſtor, cannot be ſuppoſed to de. 
ſign the heir ſhould take as a purchaſer, 6nce it were an abſurd 
intention, that that eſtate, which would of courſe deſcend to 
him, ſhould veſt in him in the ſame manner as a purchaſer; and 
by conſequence, fince there is no alteration by the conveyance 
from the courſe in which the eſtate would have deſcended, it mul 
be a void limitation. | 


Eſtate in Tail, 


See this ſt- D EFORE we enter into a diſquiſition of eſtates-tail, as they 
ns ſtand on the ſtatute de donis conditionalibus, it will be neceſſary 


2 Inſt. 333. to take a more particular view of the conditional fee at common 


Fee: tail was law, becauſe the ſtatute de donis creates no eſtates- tail, but of ſuch 


originally 


eſtates as were anciently conditional fees. 
termed the 


feudom novum, in oppoſition to fee-fimple abſolute, or the feudum antiguum, and went only to the d. 


ſcendants, either male or female, according to the words and limitation of the feudal donation, and 
thence came to be diſtinguiſhed into feudum maſculinum and femininum. | 


Co. Lit, If lands were given to a man and the heirs male of his body, tht 

os on iſſue female were not inheritable, becauſe the feudal donation ei- 
preſling particularly what heirs of the donee were to inherit, 10 
heir, though of the body of ſuch feuditary, could inherit, that 
did not come under the words and limitation of the donation. 

Co. Lit. And if the donee had iſſue two fons, and died, and the eldeſt 


„Ce. 33. . died leaving a daughter, the youngeſt ſon came into the ſucceſio 
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Eſtate in Tail. 

of the feud, and excluded the daughter; and if there had been no 
ſon, the feud (a) reverted to the donor; for the expreſs words of the 
#-{| donation, which regulated all ſubſequent» deſcents, excluded 
all ſemales from inheriting ſuch feud : ſo, e contra, if the feud had 
becn given to a man and the heirs female of his body, the deſcent 
was to be conveyed to the females only, excluſive of all males, 
according to the words of the firſt donation. | 

But if the limitation of the feud had been to a man and his 
heirs male, ſuch donation did not exclude the females, but let them 
and (5) all collateral heirs in, becauſe ſuch donation, not limiting 
the feud to the deſcendants of any body, could not be good as a 
feudum novum, and if it were conſtrued a feudum antiquum, the 
courſe of deſcent cannot be altered by any man's private fancy 
and ſince it appeared by the words of the donation, that the donor 
intended an eſtate of inheritance, his words were to be taken moſt 
ſtrongly againſt himſelf, and ſhould paſs the moſt abſolute eſtate 
of inheritance, which is a fee-ſimple to which not only his lineal 
heirs, but alſo his collateral heirs, are inheritable. 


The power of alienation was not abſolute in the feudum novum, 
| becauſe ſuch power might have been employed to diſappoint the 


lord of his reverter; and yet-they did not abſolutely take away 
from ſuch feuditaries the power of alienation, becauſe that would 
haye created a perpetuity, which was againſt the original policy 
of the Engliſh law. To come therefore to a temper between theſe 


| extremes, the donee was not allowed to alien till iſſue had, be- 


cauſe till then he had not a deſcendible eſtate in him, and there- 
fore could not transfer a deſcendible eſtate to others; and if he 
ſhould have been allowed to have aliened whether he had iſſue or 
not, ſuch alienations would have diſappointed the limitations and 
reſtrictions in the gift, which brought it back to the lord on 
failure of iſſue z and therefore they conſtrued the words of the 
feudal donation not only as a limitation but condition, which the 
feuditary was obliged to perform before he had an abſolute power 
over the eſtate z for ſuch donations were generally made for the 


propagation of families, and therefore it beſt anſwered the deſign ' 


of ſuch gifts, to ſuppoſe the power of alienation to ariſe on the 


begetting of iſſue, becauſe in ſuch caſes the feuditary had the con- 


tingencies of a family; for when iſſue was had, they looked upon 
the lord's poſſibility to be at a great diſtance, and they admitted of 
an abſolute power of alienation : therefore, if a man had aliened 
before iſſue had, the lord could not have entered for a forfeiture, 
becauſe that would have been contrary to his own donation, which 


| carried it to the feuditary and his deſcendants; and therefore, if 
deſcendants were afterwards born, the lord was excluded during 


the continuance of ſuch ifſue, and the iſſue born after the aliena- 
ton could not have entered, becauſe they only claim as repreſent- 
—_ to their anceſtor, and therefore his actual alienation barred 

em, 55 
But if ſuch tenant had aliened before iſſue had, and afterwards 
had ifſue, and then the tenant and ſuch iſſue had died, ſuch ali- 
<nation had not barred the donor of his right of reverter, 1 
| : C 
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(a) For the 
collateralꝰ 
heirs were 
excluded. 
Roll. Abr. 
841. 


Co. Lit. 
13. a. 

(%% And 
therefore 
this at this 
day is a fee- 
ſimple. 


Jon. 1095s 


Co. Lit. 
19. a. 
Plow. 246. 
b. 7 Co. 
34. b. 

Roll. Abe. 
840, 841. 
2 Inſt. 333. 


2 Aa 
* 4 * 8 - 2 "IF 4s —> 5 
j - = ry — 
r _= 1 7 wa = - —_ 
P's 7; SE TRI. C P 


Plow. 235. 
Co. Lit. 19. 


Gm ow Cote mnck' gs — — 6 £ 
p d . e * " 1 - 
4 > — Me III by „ > — 4 
12 22 r 3 8 5 2 = ft * A _ * 1 * 5 . L 


24 A 6 LT. 


_ ů — . ———c—ceai wi wx « - 


** 


* £2 2 * * 
K r 


— 2 T * 
© EEE: > = >. 


_ 2 — _ as -.. N 
| 8 — 3 9 . 
r — — . — * =£ e * 3 A — — . 05d | 
© R . 5 4 r 2 N ** 3 r _— 

On hen: Es I RR 7 += #3 =S 7250 F Mr SOS ON > OE 5 i | _ aa. — 

— . . 8 —— — — z — — — — P *. * 1 
2 "x — : => * = 2 - Sx IS — - - _ : 

= 2 r ä DPD — — = Frans: 5 — a. SS "IE" . * : 

— — — — — . IO 0 — — * 
aka — 2 


$40 Eſtate in Tail. 
the condition was not performed at the time of the alienation, þ 
that the tenant had not an abſolute property veſted in him for the 
purpoſe ; wherefore, ſince the alienation was before the tenant hai 
ſuch power, it was ſubject to the lord's claim as if no ſuch alien. 
ation had been, and, by conſequence, the lord might have entere 
as in his reverter, as if the tenant had died without Hue, and the 
ſubſequent birth of the iſſue is not a ſufficient performance of 


the condition to make the precedent alienation valid, fince that 


were to allow of the alienation of a perſon who had no power to 
alien. 
7 Co. 34, But if a gift was made to a man and the heirs of his body, and 
3 the donee had died leaving iſſue, ſuch iſſue, without having iſſue, 
% might have aliened, becauſe, coming in by deſcent, he had the 
ſame power over it as he had over other eſtates deſcendible; and 
ſucceeding into his anceſtor's eſtate, who had an abſolute power 
of alienation, he took it in the ſame manner diſcharged of any r. 
ſtraint from the condition, and the rather, becauſe otherwiſe the 
iſſue could not have made the neceſſary proviſions on his own 
marriage by a family ſettlement : but if the iſſue had not aliened, 
it had followed the limitation of the firſt donation, becauſe the 
eſtate had continued in the ſame condition without alteration, 
and conſequently, on failure of iſſue according to the firſt dons 
tion, the lord had been in, in his feudal right of reverter. 


Co. Lit. And as the feuditary had power to alien the land after he hal 
avs, iſſue, fo likewiſe might he have charged it with a rent, common, 
$20 Fc. for this power neceſſarily follows an abſolute and entire pro 


perty ; for if he might have aliened the feud from his iſſue, its 
but part of that power to tranſmit it to his iſſue under any charge 
or incumbrance he thought fit. 

Co. Lit. 19. So, the feuditary, by having iſſue, might have forfeited the feul 


a. Roll. ; 
Abr. $40. for treaſon or felony. 


Co. Lit. 19, If there was no expreſs reſervation of ſervices in the firſt feudi 


exceptwhere donation, the donee held of the donor as he held over. 
a man made 


a gift in frankmarriage, for in ſuch caſe the donee held free from all ſervices till the fourth degree wa 
paſt; becauſe theſe gifts being made by the feuditary on the marriage of his daughter, or ſome other n. 
lation, ſuch promotion was thought a ſufficient confideration for the gift, without an acknowledgment 
of an annual ſervice, or where the tenant in grand ſerjeanty made a gift in tail generally, without a 
ſpecial reſervation. Co. Lit. 23. a. | 


6 Co. 40. a Thus the law ſtood till the 13 Ed. 1. c. 1. when the ſtatute d 
eee donis conditionalibus was made, which deprived the feuditary of hs 
e ancient power of alienation, upon his having iſſue, or performing 
Co. Lit. 21. the condition. The pretence of making this ſtatute, as appear 


oy anon 4 from the preamble, was to comply with the will of the donor, wb 


Vent. 299. in all ſuch grants intended that the feud ſhould be tranſmitted © 
2 Mod. 131. the deſcendants of the feuditary in the ſame plight he received it 


Co. Lit. 3a. and upon failure of the deſcendants, that it ſhould revert to the 
donor himſelf : but the real deſign of making the ſtatute was Þ 
introduce a perpetuity to other purpoſes ; for, towards the end 

che baron's war, the crown took up a new method of politics u 
break the intereſt of the baronage ; for when any feud that vn 
then ſubſiſting in large diſtricts and territories — wr 
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Eſtate in Tail. 

forfeited to the crown, the king divided it, and gave it out in 
eller feuds, thereby to deſtroy the power of the peerage: this the 
barons ſaw would tend to the ruin of their body, and therefore 
paſſed this act to make all ſuch new feuds unalienable, and by 
that means not 'forfeitable for treafon, though the: condition 
ſhould be performed by having iſſue; and from the time of this 


ſtatute, the donor's poſſibility or right of reverter was turned into 


a reverſion 3 and the donee, who before had a fee-ſimple condi- 
tional, has now but an eſtate- tail. | 


Under this Head we ſhall conſider, 
(A) What Things may be entailed withia the Statute 
de donis conditionalibus. LINK 


(B) What Words are requiſite to create an Eſtate- 
tail in a Deed or Gift. 


(C) Of the ſeveral Sorts of Eſtates-tail. 


(D) How far Tenant in Tail may charge his Eſtate, 
and what Acts of his relating to the Inheritance 
ſhall bind the Iſſue, though the Entail continues. 


(A) What Things may be entailed within the Statute 


de donis conditionalibus. 


T HE ftatute makes uſe of the word tenementum, and thereſore 
the eſtate to be entailed may be as well incorporeal as cor- 
poreal inheritances, becauſe the word ſenementum comprehends the 


| one as well as the other, and, conſequently, not only lands may 


be entailed, but all rents, commons, eſtovers, or other profits ariſing 


| from lands. 


But it is not neceſſary that the thing to be entailed ſhould iſſue 
out of land ; for if it be annexed to lands, or any ways concern 
or relate to them, it may be entailed within the ſtatute z and there- 
fore offices and dignities may be entailed z and accordingly it has 
been (a) reſolved, that if the king creates a man earl of D. to him 
and the heirs male of his body; this is a good entail of the dig- 
nity within the ſtatute, becauſe the title or di nity relates to lands; 


and anciently they were computed from their poſſeſſions, as a 
baron's fee, an earls fee, &'c. 


Co. Lit. 19. 


b. 20. a. 


Co. Lit. 
20. 2. 


(a) 7 Co. 
33. Nevil's 
Cale. 


So offices may be entailed ; as the office of earl-marſhal of Co. Lit. 


England; or the office of a ſteward, bailiff, or receiver of a 


= =anor, becauſe theſe are demandable in a præcipe, ut tenementa, 


and being exciſable within the manor, are therefore looked upon 
4 members or branches of it, PR 


20. 2. 

1 Roll. 
Abt. $48, 
7 Co. 33. 
Plow. 2. 
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542 . Eekllate in Tail. 


Hard. 465. An equity of redemption is entailable, becauſe the mortgire 


being a pledge for money, equity looks upon the eſtate in the 
ſame plight as it was before. | h 

Ce. Lit. ao. Charters may be entailed, becauſe they are muniments belong. 
ing to the land itſelf; but if the entail be barred by collateral war. 
ranty, then the heir ſhall not have detinue for them, for then he 
cannot make title by virtue of the entail. 


Co. Lit. But things merely perſonal, which only charge the perſon, and 


3 9 neither iſſue out of land nor relate to it, nor can be demanded ut 


Maxwel's f enementum in a præcipe, cannot be entailed within the ſtatute; and 

caſe. therefore, if J grant to B. and the heirs of his body, to be maſter 

= =. of my hawks, or keeper of my hounds, with a fee or ſalary an- 
nexed to it, this is no entail within the ſtatute, becauſe this can no 
way fall within the notion of tenementum. 

Ptow. z. a. 80, if A. for him and his heirs grants an annuity to B. and the 

Roll. Abr. heirs of his body; this, having no manner of relation to land, is 

5 (0 4 no entail within the ſtatute, for ſuch grant only affects the perſon 

nuity and Of the grantor. 

Rent-charge. Tom. 1. 177. note. ] 


Co. Lit. No chattels real can be entailed, and therefore, though a man, 


20. à. poſſeſſed of a term for years, ſhould deviſe his term to J. S. and 


2 5 8 . * . 5 . 
Rot, Abl. the heirs of his body, yet the term would go on in its old chan- 


$37. Cro. nel to the executors, and the iſſue of the body of the donee has 


Eliz. 143. - . | 127 
Chanc. Rep. no intereſt in the term, and J. S. may ſell or diſpoſe of it as he 


hoo. | pleaſes; for this being no tenementum within the ſtatute, the de- 
Vent. 194. viſee is not tied up from alienating it by that act. 8o it is of a 


ae truſt, for a man can no more entail a term in groſs by way of 
eps 233. 


but for this truſt, than by way of deviſe. But a term for years, which is 
vide plus, created or kept on foot to attend the inheritance, is allowed in 


tit. Deviſe. x . . . . 
Twothings Chancery to wait upon the entail of the inheritance. 


eem eſſential to an entail within the ſtatute de donis. One requilite is, that the ſubje#? be land or ſome 
ether thing of a real nature. The other requiſite is, that the eſtate in it be an inheritance, Therefore, 
neither eſtates pur autre vie in lands, though limited to the grantee and his heirs during the life of 
ceſtuy que vi, nor terms for years, are entailable any more than perſonal chattels ; becauſe, as the latter 
not being intereſts either in things veal or of inberitance, want both requiſites; ſo the two former, though 
intereſts in things real, yet not being alſo of inbericance, are deficient in ore requiſite, However, eltates 
pur autre vie, terms for years, and perſona} chattels, may be fo ſettled, as to anſwer the purpoſes of an 
entail, and be rendered unalienable almoſt for as long a time as if they were entailable in the ſtrict ſenſe 
of the word. Thus, eftates pur autre vie may be deviſed or limited in ſtrict ſettlement by way d 
remainder like eſtates of inheritance ; and ſuch as have intereſts in the nature of eftates-tail may bar their 
iſſue and all remainders over by a/jeratin of the eſtate pur autre vie, as thoſe, who are ſtrictly ſpeaking 
tenants in tail, may do by fine and recovery: but then the having of ifſue is not an eſſential preliminay 
to the power of alienation in the caſe of an eftate pur autre vie limited to one and the heirs of his body, 
as it is in the caſe of a conditional ſee, from which the mode of barring by alienation was evidently 
borrowed. The manner of ſettling terms for years and perſonal chattels is different: for in them no 
remainders can be limited; but they may be entailed by executory dewiſe or by deed of truſt, as effeQual 
as eſtates of inheritance, if it is-not attempted to render them unalienable beyond the duration of lives 
being, and 21 vears after, and perhaps in the caſe of a poſthumous child a few months more; a limitation 
of ume not arbirrari/y preſcribed by our courts of juſtice, but wiſely and reaſonably adopted in analogy 
to the caſe of frec holds of inheritance, which cannot be ſo limited by way of remainder, as to poſtpone 3 
complete bar of the entail by fine or recovery for a longer ſpace. It is alſo proper to obſerve, that in the 
caſe of terms of years and perſonal chattels, the veſting of an intereſt, which in reality would be an _ 
tail, bars the iſſue and all the ſubſequent limitations, as effectually as fine and recovery in the cale 
eſtates entallable within the ſtatute de dont, or a ſimple alienation in the caſe of conditional fees 
eſtates pur autre vie; and further, that if the executory limitations of perſonalty are on contingencies 09 
remote, the whole property is in the firſt tacer. Upon the whole, by a ſeries of deciſions within the 
two centuries, and after many ſtruggles in reſpect to perſonalty, it is at length ſettled, that every (peci8 
of property is in ſubſtance equally carable of being ſetiled in the way of entail z and though the pg 
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| according to the nature of the ſubject, yet they tend to the ſame point, and the duration of the entail is. 


drtumſcribed almoſt às nearly within the ſame limits as the difference of property will allow. As to the 

entail of eſtates pur autre wie, ſee 2 Vern. 184. 225. 3Þ. Wms. 262. IAtk. 524. 8 Atk. 259. 376. 

z Alk. 464. 2 Vea. 681. As to the entail of terms for years and perſonal chattels, ſee Manning's caſe, 
cogr. Lampet's caſe, 10 Co. 46. b. Child and Bailey, W. Ton. 15. Duke of Norfolk's caſe, 

Ch. Ca. 1. a caſe in Carth. 267. and one in 1 P. Wms. 1. Foley v. Burnell, 1 Br. Ch. Ca. 274. Hargr. 

bote, Co. Litt. 20. a. b. The doctrine upon this part of the ſubject is ſtated in the above note with ſuch 

nearneſs, per{picuity, and ſuecinctneſs, that the editor, feeling it impoſſible to deliver it in fewer or better 

wards, has taken the liberty of tranſcribing it at length. ] | 


As to the entail of copyholds, vide tit. Copybold, vol. 1. 709. 


(3) What Words are requiſite to create an Eſtate- 
tail in a Deed or Gift. 


WHEN the notion of ſucceſſion prevailed, it was neceſſary in For the 
feudal donations to uſe the word herrs to diſtinguiſh ſuch werds whick 


geſcendible feud from that which was granted only for life, but as qt in © 


to the word body, it was not neceſſary to make uſe of that in the will, vide 
donation, but it might be expreſſed by any equivalent words; t. Deviſe. 


and (a) therefore, a gift to a man, and Hæredibus de ſe, or de carne, (a) 5 _ 
quos ibi contigerit habere, or procreavit, is 2 good eſtate-tail, for 41. b. and 
theſe ſuſhiciently circumſcribe the word heirs to the deſcendants of ” _ 
the feuditary. | | — 


ference is, 
for that inheritances being only derived from the law, the law requires the word beirs that comprehends 


the whole notion of ſuch legal repreſentation z- but the limiting of the inheritance to the deſcendants of 
this or the other body, is only the particular intention of the perſon that forms the giſt, and therefore the 
lay leaves every man to exprets himſelf in ſuch manner as may manifeſt that intention. | | 


| Therefore, if lands are given to a man & heredibus, quos fibi 7 Co. 4t, 


cnt geri, habere de uxore ſud; this is an eſtate-tail, though the 4 
word ed be omitted: ſo, if the gift had been to him & heredi- 


| bus ſuis de primd uxore ſug, for this confines the word heirs to the 


deſcendants of his body, ſince his heirs, who can inherit that 


pi "= be of his wiſe, which no collateral heir can poſ- 
idly be, | 


A feoffment was made to the uſe of A. for life, remainder to Cro. Es. 
the uſe of B., and of the heirs male of the ſaid B. lawfully be- aa 
gotten, and for default of ſuch iſſue, remainder over, A. dies; Ga a 
this is no eſtate-tail in B., but a fee-ſimple, becauſe there are no 8. c. 
words to ſhe from whoſe body the heirs male of B. muſt pro- Prog on 


. 3 . Abraham 
ceed; for, to the creation of an eſtate-tail, it is requiſite that aud Twigge 

| there be words ſufficient to ſhew from what body the heirs men- Lit. Rep, 
tioned in the gift are to proceed, though the word body be not ex- 3 

| preſsly uſ, : : . To os 
pretsly uſed; for in this cafe ſuch may be heirs male of B. as 3 Leon. 5. 

were never proceeding from his body, ſince the words of the do- Hob. 2 
nation leave it at large, and do not require that they ſhould be be- 2 
gi by any particular perſon. | would be 
Ctherwiſe i 


* in a will, which being made without the aſſiſtance of a lawyer, receives always a favourable 
terpretation; vide title Deviſe, ä | 


So, where A. ſeiſed in fee of a copyhold, ſurrendered the ſame 2 Salk. 6:0. 


do the uſe of himſelf for life, and after to B. and C. his m Ie. Cool 


4 I 


4 


os fate in Gan 


21.4. Reym. pro & durante ternuno vitarum ſuarum naturalium | bf Bertl i 


1144. 8. C. aſſignat. pradict. B. & C pro defettu talit euitus, to the th 
1 P. W . = . . ; » ws ach , 7 uſe of 
8. — himſelf and his heirs; it was held by Holt, C. J. and two jud Iu 
70 — \ Fo 2 Judges, 10 
Faſch. againſt Gould, that B. and C. had a fee-ſimple, and that y WW ... 
S. K and defeftu talis exitus imported nothing of their dying without iſſu, 
per chr. it is but was to be taken generally, and every heir is the iſſue of | 
the rathera ſome body. ; | * 
fee · ſimple | | | an 
in this caſe, becauſe of the word afſigns, for an eſtate-tail is not aſſignable; but Gould conf, becaul bat 
the intent of the party was to create an eſtate - tail. | the 
Carth. 343- But if A. ſeiſed in fee makes a voluntary feoffment to the n 
* % of himſelf for life, remainder to the uſe of J. S. and hi S 
101. 3Salk. heirs for ever; and for default of iſſue of the body of J. 5 
337. S. C. then to the uſe of the right heirs of A., this being in a con- 
deines . veyance by way of 4%, which is always conſtrued like a vil MA 
Leigh and and according to the intention of the party, gives J. S. but u he 
Brace. Hil. eſtate-tail. 1 5 
6 W. 3. in | 8 hab 
—— me ſame point ſaid to have been adjudged upon. this very deed in C. B. between Coke arid Robem | her 
2 W. 3. 
25 | pre 
7 Co. 41. Tf land be given to A. and B. his wife, and their heirs, & mi 
| altis heredibus of the ſaid A. ft dicti heredes de A. &. B. exeunts 
obierint fine heredibus de ſe, this is a good eſtate-tall, though the his 
word body be omitted, becauſe there are words equivalent, which out 
equally circumſcribe the general import of the word heirs to the 1 '-! 
deſcendants of the body of A. and B. : ten 
Roll. Abr. If lands are given to a man and the heirs of his body, remait- rey 
28 . der to J. S. and his heirs in 2 prædictd; this is a good x- the 
20. b. mainder in tail to F. 8. for by a neceſſary relation the mind i are 
[A fettle- carried to the words of the firſt gift, which circumſcribe the hein exf 
made on 4. Of the donee to the deſcendants of his body: ſo, if the remainder bei 
for life, re- had been limited to F. S. in forma pradict. this limitation, with cor 
— = out the word heirs, had veſted a good eſtate- tail in him in remains hab 
eee der: or, if a leaſe for life had been made to A., the remainder u cau 
of his body, B. and the heirs of his body, remainder to J. S. in eddem formis and 
_ _ theſe words, having ſuch a neceſſary relation to thoſe words which the 
Lon to f. immediately precede them, repreſent to us the intention of the to 1 
of B.'s re- donor as plainly as if he had expreſſed himſelf in all the terms « | 
mainder.— the firſt hmitation. | hin 
A. reciting . his 
the ſettlement to be on B. and his heirs male, omitting the words of bis body, revoked the old uſes, 
dy the new deed limited che ſaid eſtate i! the ſaid deed named to B. and his heir. male, omitting the word ren 
of his body, and ſubjected the eſtate thus limited to a charge of 100 It was holden, that this was? Pla! 
revocation, and a good limitation of a new eſtate-tail; for that the recital, though inaccurate, © not 
ferred to the limitation in the ſettlement to the heirs of the body; the revocation was of thoſe uſes which I 
the recital had referred to and profeſſed to ſtate; and the new limitation was of the eſtate deſcribed in de con 
ſettlement, ſubject only to the charge of 100 l. Gilmore v. Harris, 3 Lev. 213. Carth. 29% 80 len 
Skin. 325 S. C.] : ; — 
Co, Lit. But if a gift be made to A. for life, remainder to B. and tht . 
20. b. heirs of his body, remainder to J. S. in formd prædick., this, . F 
a cording to my Lord Coke, is a void limitation to J. S.; for, thou] ; 
the mind is carried to the former limitations, yet finding no n. . 


ceſſary relation to one more than the other, ir can n * 


t to the 
and hi 
of J. 
U a con. 


heirs, & 
. EXCUnte 
dugh the 
it, which 
irs to the 


, remain» 

good re: 
mind i 
the hein 
remaindet 
on, with- 
n remains 
1ainder t0 
em formi, 
rds which 
on of the 
> terms dl 


- old uſes u 
ing the war 
hat this wi 
naccurate, K. 
oſe uſes whic 
eſcribed in df 
ch. 292. 5.6 


B. and tit 
this, . 
5 thoug) 
ling no we 
ermine 10 
thing 


Eſtate in Tail. 545 
thing poſitively as to the intention of the donor, and therefore * Note: 
{ach limitation is void for uncertainty *. Sos * 5 

| b. ſays, 
« ]f a man letteth lands for life, the remainder eddem forma, this is a good eſtate- tail, quia idem ſemper 
« refertur proximo preecedenti.” And this ſeems to be law, for the reaſon aſſigned, 


If lands be given to a man and his heirs, habendum to him Co. Lit. 

and the heirs of his body; this is but an eſtate-tail, becauſe the 77. * 
OE . | o. 51. b. 

habendum expounds the general word heirs in the premiſes for 2 Roll Abr. 
though it cannot change or alter them, fo as to retract the gift in 66. 68. 
the premiſes, yet it may well conſtrue and explain them while 
ſuch conſtruction is conſiſtent with the premiſes, and does not 
deſtroy the operation of the words mentioned in them, but only 
explains in what ſenſe they are to be taken, and what heirs are 
comprehended. But if the limitation in the premiſes had been 
to a man and the heirs of his body, habendum to him and his 
heirs, it had been a tail with a fee-fimple expectant, becauſe this 
habendum cannot be conſtrued an expoſition, for that it compre- 


| hends all heirs in general, and doth not confine or interpret the 


premiſes, and therefore, being more comprehenſive than the pre- 
miſes, paſſes the fee-ſimple expectant. | | 

If lands be given to a man and his heirs, habendum to him and Roll. Abr. 
his heirs, if the donee has heirs of his body ; and if he dies with- 2 
out heirs of his body, that the land ſhall revert to the donor, or 22. . 
habendum to him and his heirs, if he hath iſſue of his body begot- Ero. tit. 
ten; and if he dies without heirs of his body, that the lands ſhall Tail, 20. 
revert to the donor; this is but an eſtate-tail in the donee, becauſe 
the habendum plainly explains in what ſenſe the word heirs, which 
are uſed generally in the premiſes, are to be taken, nor does ſuch 
explanation retract the gift in the premiſes, becauſe the word 
tears have {till their operation, and by ſuch conſtruction are more 
conformable to the will and intention of the donor: but if the 
labendum had been for life, that had been a void limitation, be- 
cauſe no explication can reconcile the habendum to the premiſes z 
and where the laſt words of the donation retract the former gift, 


| they are taken as inſignificant and void, becauſe no man is allowed 


to vacate his own grant. | 

If a feoffment be made to A. and his heirs, with warranty to Roll. Abr. 
him and his heirs, and if it happens that he dies without heirs of $39. a 
his body, that it ſhall remain to F. S. in fee; this limitation of a 1 68. 
remainder explains what heirs of the donee ſhould take; for it is 

plain that the donor intended the word heirs in the premiſes ſhould 

not be taken in their moſt extended ſenſe, for then they would 

convey an abſolute eſtate, which would bear no limitation of a 
rmander over to J. S., and then that part of the gift would be 

wid, which, by an eaſy explication of what heirs the donor meant 


iu the premiſes, is made good and conſiſtent, without any force 


or Violence to the premiſes, 


lands are given to a man and a woman and their heirs, ha- Cro. Car, 

endum to them and the heirs of their bodies, remainder to them 9 
and the ſurvivor of them for life, to hold of the chief lord; this Abs. 68. 
Ras | een adjudged an eſtate- tail with a fee-ſimple expectaht; for Thurmag 

Vo Nn though ad YOUPETs 


A 


— 


4 Pa . _ EN - 


S. - * 
+ 2 3-2 iy 
Moo OSS ea i as = 
\ _ + 2 8 3 


r * 
2 J m = 
3 
— 2 
= DIY 
3 
4 * 


J ; E.- N f ER OE” 
PSS as OG EDU Lbs GIST 7 en; "SE 
— 1 r —— : 
2 ic. me St S — 
. — = ace dt on alk 2 
— — — 9 ® 3 — 


3 
22 — 2 
REC ů ů ů EY 
n _—_— 
n 


— . 99 


> 
— 


WEE; — by 


N — . — — — —— 
„„ 


5 aa 
— — — 


— EE 


ä 


MI 
— = 

E IS _—_ = — 

_ - — 2233 _ 


OA, COLES: Se A; PN — po 2 2 2 
77711111 . 8 ot LIED 2 aL > = oo SES TER = —— = * * OE & 
— - $4 — — — — — — — 1 — = 2 — = = "Þ 2 
— —— 1 — — — — 


546 


[2 Roll. 

ep. 19. 23. 
In this caſe 
there was 
alſo a war- 
ranty to the 
grantee and 
his heirs, 
However, 
the court 
intimated, 
that their 
Opinion 


| Eſtate in Tail, 


though the habendum explains what heirs are meant in the pre- 
miſes, and there is no mention of the word heirs in the remain. 
der; yet it 1s plainly the intention of the donor, that the intereſt 
in the land ſhall not ceaſe upon the determination of the eſtate- 
tail, becauſe there is a remainder limited over to take effect when 
the tail is ſpent; and if the limitation of the remainder paſſes any 
thing, it mult be a fee, becauſe they had a greater eſtate already 
in them than for life; and this the rather, becauſe the tenend. is 
expreſsly to be of the chief lord, which ſhews they intended to 
leave no eſtate in themſelves. 


would have been the ſame, if thele ſpecial circumſtauces had not occurred, ] 


Hob. 172, 


Cro. Jac. 
4c. 
Cooper and 
Franklin. 
2 Co. 78. 
Plow. 555. 
Bro. tit. 
Feoffment 


If I give land to a man and his heirs, viz. the heirs of his 
body; this is but an eſtate-tail; for here I explain the gener 
import of the word heirs to the deſcendants of the body of the 
donee. | 

A feoffment was made to A., habendum to him and the heirs of 
his body, to the uſe of him and his heirs and aſſigns for ever; 
this is only an eſtate-tail in A. and no fee- ſimple, for the lands are 
ſo appropriated by the firſt words to the donee and his iſſue, that 
no act or limitation of the parties can take it out of chem; nor 
does the ſtatute 27 H. 8. c. 10. execute the poſſeſſion to the uſe; 


to Uſes, 40. for the ſtatute never intended to execute any uſe but that which 


Co. Lit. 
19. b. 


Cro. Car. 
231. 


Jenkins v. 
Young. 245 


Meredith 
*. Jones. 


* 


ebble- 


thwaite v. 


Cartwright, 


Ca. temp. 
Talb. 30. 
Long v. 

Pe umont, 


1. Wms. 
231. Hewitt the great confuſion that would otherwiſe be in deſcents by lettinf 


v. Ireland, 
ide 427. 


Gore v. Gore, 2 P. Wms. 33. S. P. But it hath been holden, that where the words were in 5 
tue eandir, tons born before ſhall be excluded, on account of the peculiar force of in poſterums a 
M. 26 Lz. B. Ke 3 Leon. 87. Bargr. Co. Lit. 20, b. n. 3. 


the legal tenant had been obliged to execute before the ſtatute; 
but the act de dons, as it tied down the donee from alienating, ſo i 
would nor permit the Chancery to oblige the donee to give the 
land away from his iflue : the ſame law, if the uſe had been 
limited over to a ſtranger, for the ſame reaſon. | 
Lands were given to baron and feme, habendum to baron and 
feme to the uſe of them and the heirs of their bodies; this was 
adjudged an eftate-tail z for though ſuch limitation of a uſe toi 
ſtranger had not been a good eſtate-tail, becauſe the legal eſtate 
in baron and feme had only been for their lives, yet here being 
feoffee diſtin from the cui que n/2, but they being all the ſame 
perſon, by conſequence, there is no uſe diſtin from the leg 
eſtate, and thereſore, the word uſe may be very properly rejected 
in order to eſtabliſh the intention of the conveyance, and then 
the caſe amounts to no more than if an eſtate were limited 9 
baron and feme for their lives, with remainder to them and tix 
heirs of their bodies, 
[Lands were given to one for life, remainder to the heirs mal 
of his body hereafter to be begotten. This was adjudged to b 
an eſtate-tail, and that the words hereafter to be begotten. do nd 
confine it to the iſſue born after, but will take in that born befor 
the words procreatis et profgreandis being of the ſame import, * 
cording to 1 17. 20. and 24 E. 3. Pl. 15. And this is to prevei 


in the younger before the elder.] 
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(C) Of the ſeveral Sorts of Eſtate- tail. 


JF lands are given to a man and the heirs of his body, this is a fail Lit. &14, 


general ; becauſe all his deſcendants may poſſibly come into the 
ſucceſſion; ſo that if the donee has ſeveral wives, the deſcend- 
ants of every wife may inherit, becauſe they fall within the words 
of the donation : but the donor might by particular expreſſions 2 
have confined the ſucceſſion to any particular deſcendant, as to the 
heirs male or heirs female; and hence the diſtinction between 
eſtates in ail male and tail female. ; 

If lands are given to a man and the heirs male and female of his Co. Lit. 
loch, this is a tail general; becauſe by ſuch limitation all the de- 25: b. but 
ſcendants of the feuditary may inherit. | dhe 141 


| mult be 
taken to limit the eſtate to the deſcendants of the body of the donee , for if lands be given to a man and 


his heirs male, this is a fee-ſimple. Co. Lit. 13. So, if the limitation had been to the donee and his 
heirs female, or to the donee and his heirs male or female. Lit. § 31. 


If land be limited to the ſon and his heirs, of the body of his Co. Liz. 73 
father, this is a fee-ſimple in the ſon, and no entail at all, not 
being limited to the ſon's deſcendants ; nor is there in this caſe 
any proper limitation or reſtriction of the word heirs, becauſe it 
limits it to his heirs of the body of the father. Now there is 
plainly. a deſign to place the intereſt that is to veſt in the ſon 
and yet it ſhould not go merely to the ſon's deſcendants, but to 
all collaterals, as far as they could claim under the body of the 
father: but ſuch a limitation the law will not endure, it not 
being an eſtate- tail confined to the deſcendants only; and there- 
tore it muſt be a fee- ſimple; for to allow men to form ſuch 
yew ſorts of eſtates would be very inconvenient, as it would put 
it in the power of private perſons to make new limitations 
touching the courſe of defcents, and thereby render all deſcents f 
uncertain. 5 6 
But if the eſtate were limited to the ſon, and to the heirs of Lit, & 30. 
the body of the father, though the father was dead at the time of If there had 
the gift; yet it is a good entail, becauſe here the word heirs is 2 
x word of purchaſe; and it is a good name of purchaſe after the ther, and 
father's deccaſe; and the fon, being only tenant for life by the {2% and the 
words of the gift, by the ſecond words takes the entail as a pur- and the li- 
chaſer ; but in the other cafe, the words his heirs are merely mitation 
words of limitation, and therefore affect an entail, which the law Ts _— 
will not endure, | | 2 
his heirs of the body of the father, this is a good entail; for it goes to the deſcendants only, and it limits 


_ bp of deſcendants it ſhali go to, viz. uch only as were begotten by tlie father. Co. Lit. 20. U, 
10. Lal, 10. 


If lands be given to huſband and wife, and the heits of the Co, Lit. 
body of the ſurvivor; this is a good donation to veſt an eſtate-tail 1 
general in the ſurvivor; but the eſtate-tail does not veſt till one Reg i-th 
of them dies; and then, becauſe all the deſcendants of the ſur- 
nor may inherit the gift, it is a tail general. a 

Tail ſpecial is where the eſtate is limited to ſome particuhr heirs Lit. 4 16. 
of the body of the donee, as fo = heirs of fuch a woman ; * 

n 2 1 


1 
j 
J 
( 


EE 
— 
— 


A 7 os NS 2 


{= 
— — — 
— — 
2 — 


Da 
— 


* 5 
— 8 HEY 2 
r : = 


.. x So LR 


. 


NE 


3 


4 ak {nt Ne Ly 0 - 
9 
e e 25 


. 


; A IB th os 
| — 3 
3 ö re eP3. >6: 7 
— -. — e 
— Menno" 


* 8 7 A N > 7 N S 
T..... IE SIRE ETENRRS <2 > 


r 


* 5 
3 3 
„ 
— — 229: 
re 
9 
- 


Wr 


* 
So 
9 


- 
— * 


r 
— 5 or ER: 2 


. : 
3 983 5 
— Hom 4 7 — 

T N 


3 


* 
3 
= 
57 2. 
— * 
SIRI CIR IC AR 


3 
Ir 


EP 
a8; 5 
4 


8 
Wo 


N. — 
—— 


Co. Lit. 
25. b. 
Bro. FE (tate, 
22. Tall, 16. 


Eſtate in Tail. 


if lands be given to a man and his wife, and the heirs of theh 
two bodies begotten ; for though all the deſcendants of that mar- 
riage may inherit the gift, yet all the heirs of the body of the 
donee cannot inherit ; for 1f the woman ſhould die, and the may 
take another wife, the iſſue of the donee by the ſecond wife ſhould 
not inherit, becauſe the limitation of the gift was only to the de. 
ſcendants of the feuditary by the firſt marriage. 

If land be given to a, man anda woman unmarried, and 
the heirs of their bodies, this 1s a tail ſpecial, for the poſſibility 
that they may marry, and then the deſcendants of that marriage 
can only inherit. So, if the.gift be made to a man that hath x 
wife, and to a woman that hath a huſband, and the heirs of their 


bodies; this is a tail ſpecial prefently in them, for the poſſibility 


Plow. 35. a. 
Co. Lit. 
25, b. 


Lit. C233, 


Lit. § 283. 
Co, Lit. 25. 


that they may marry ; and the deſcendants of fuch marriage may 
inherit according to the limitation of the gift. | 

But if land be given to two men and their wives, and the 
heirs of their bodies begotten, they have a joint eſtate for life, 
and ſeveral inheritances, but no joint eſtate in tail; becauſe, though 
the huſband and the wife of the other may die, and the ſurvivors 
may marry, yet the gift being made to them all, and the heirs of 
their bodies, it is impoſſible that there ſhould be one heir or 
deſcendant of all their bodies, and therefore it can be no joint 
eſtate-tail in them all; but they all four take jointly for liſe, 
and each huſband and his wife have a ſeveral inheritance in 1 
moiety. 

If lands be given to two men, and the heirs of their bodies 
begotten, they have but a joint eſtate for life, and ſeveral in- 
heritances; for though the gift be limited to the deſcendants 
of their bodies; yet, it being impollible there ſhould be one 
deſcendant of both their bodies, they cannot have a joint eſtate- 
tail. 

So, if lands be given to one man and two women, and the 
heirs of their bodies begotten, they have a joint eſtate for lite 
and ſeveral inheritances ; becauſe there can be no one iſſue of both 
the women's bodies; and if the man {ſhould marry one of them, 
yet it is not limited in the donation, which of them, in caſe of 
ſuch intermarriage, ſhould firſt take. | 

If an eſtate be limited to huſband and wife, and the heirs 0f 
their bodies, and they are divorced a vinculo matrimonii, they art 
only tenants for life; becauſe they ſhall not be preſumed to itt 
termarry aſter they are once legally divorced by church cenſure. 

But there are other ſorts of eſtates-tail ; as when the donation 
is limited not only to the deſcendants of the donee by one vo 
man, but more particularly to one ſort of deſcendants of ſuc 
marriage, excluſive of others; as if lands be given to a man and 
a woman, and the heirs male of their bodies; this is an eſtate 1 
tail-male, for the donor having expreſſed what heirs ſhall inherit 
none can claim under ſuch gift that does not come under ſuck 
particular deſcription. So, if the limitation had been to the hein 
female; for the donee being capable of taking by purchaſe, the 


donor may limit the ſucceſſion of the land to which of the & 
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Eſtate in Tail. 


ſeendants of the donee he pleaſes. But if the limitation had been 
to A. for life, remainder to the heirs female of the body of J. S. 
and J. S. has iſſue a ſon and a daughter, the daughter can take 


in the firſt caſe the donation ſpecifies what ſort of deſcendant of 
the donee ſhall take; but in the laſt caſe it ſpecifies who ſhall take 
originally; and the firſt purchaſer muſt come fully up to the de- 
ſcription in the donation, elſe there can be no gift, and while 
there is a ſon of J. S. no female can be heir, and conſequently 
not a perſon capable of taking originally by the gift ; but if FJ. S. 
hath iſſue a ſon and a daughter, and the ſon hath ifſue a daugh- 
ter, and dies, and a leaſe for life is made, remainder to the 
heirs female of the body of F. S. the daughter of the ſon ſhall 
be the purchaſer, becauſe ſhe comes within the deſcription, 
being both heir, and likewiſe a female, though ſhe was deſcended 
from a male, | 1 

If lands be given to a man and his wife and the heirs male of 
the body of the huſband; this is a ſpecial tail in the huſband, and 
but an eſtate for life in the wife. So, if the limitation had been 
to the heirs male of the body of the wife by the huſband begot- 
ten, it is an eſtate for life in the huſband, and a tail in the wife; 
tor to which ever body the word heirs inclines by the limitation, 
it creates a deſcendible eſtate in ſuch perſon. But if it be not 
more particularly limited to the body of one than the other, but 
inclines to each alike, then it creates a deſcendible eſtate in both 
ot them; as if lands be given to huſband and wife, and the heirs 
which the huſband ſhall beget on the body of his wife, both 
ot them have an eltate-tail, becauſe the word heirs, which 
2 the deſcendible eſtate, is not limited to one more than 
the Other. 8 

it a ſeoifment be made to the uſe of A. and B. huſband and 
wic, and the longeſt liver of them, and after the deceaſe of the 
lac A. and B. then to the uſe of the heirs of the body of the ſaid 
A. begotten on the body of B., this is an eſtate-tail in the huſ- 
band, tor the word heirs is limited to the body of 4. though to be 
begotten on the body of the wife. | 

So, if lands be given to baron and feme, and the heirs of the 
body of the feme, by the huſband and FJ. S. engendered ; this is 
«1 eſtate-tail in the feme, but ſo far enlarged by the laſt words, 


| tat the heirs of her body begotten by J. S. may inherit after the 


1 - 
illue by the preſent huſband. 


549 


nothing by ſuch gift; the reaſon of the difference is this; becauſe _ 


Lit. & 26, 
27, 28, 
Yelv. 1 J» 
Repps v. 
Bonham. 


Hob. 24. 
Skeat v. 
Oxenbridge. 


Yelv. 13 
If che li 
m tation had 
d en to the 
heirs ſupra 
c:rpus of the 
feme by the 


huſband begotten, whether this had been an eſtate- tail in them both, is left EA 


[Where an eſtate for life was limited to S. wife of L, re- 
munder to the heirs to be begotten on the body of S. by L. her 
huſband, no eſtate being previouſly limited to the huſband him- 
ſelf; it was holden, that the word heirs related to both their bo- 

es, and conſequently, did not create an eſtate-tail in S. 
Sir E. F. on the marriage of his ſon levied a fine, and declared 
ulas to himſelf during the joint lives of himſelf and his ſon 
I. F, and after the deceaſe of either of them, to the uſe of 8 C. 
| Nn 3 for 


Goſſage v. 
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2 Bl. Rep. 
728. S. C. 


2 Will 125. 


444» S. Go 


Denn V. 
Hillott, 
2 Term 


Rep. 431. 


Co. Lit. 26. 


Roſe v. 
Aiſtrop, 

2 Bl. Rep. 
1228. 


Int. $24- 


_ _Efftate in Tail. 
for her life, and after her deceaſe to the uſe of the iſſue male of 
the ſaid S. and L. and the heirs of their bodies, and in default of 
ſuch iſſue, to the uſe of the heirs to be begotten on the body of 8, 
by the ſaid L., remainder to the right heirs of the ſaid Sir R. F. 
The marriage took effect, and S. died leaving fix daughters, but 
no ſon. Sir R. died leaving L. his fon and heir. A queſtion 
aroſe on the eſtate which L. took; and the court reſolved, that, 


if he had been joint-tenant with the wiſe for life, this had been 


an eſtate-tail in both; as the word heirs is not applied to any bod 
particularly, as Litt. $ 28. Secondly, that neither the huſband 
nor wife had an eftate-tail : not the huſband, becauſe he had no 
prior eſtate for life: not the wife, becauſe though ſhe took an 
eſtate for life, yet the heirs are not applied to her body. | 

On a marriage the huſband covenanted to ſtand ſeiſed of lands 
to the uſe of himſelf and his intended wife for their lives, and 
the life of the longer liver, remainder to the uſe of the heirs of 
the huſband % the body of his ſaid intended wife by him lawfully 
to be begotten, remainder to the uſe of his own right heirs, 
The huſband haying ſurvived the wife, levied a fine of the lands, 
and after his deccale, a queſtion aroſe on the operation of this 
fine; which depended on the point, whether the words * to the 
* uſe of the heirs o the body of the wife by the huſband to be 
te begotten” gave an eſtate- tail to the wife only, or a joint eſtate- 
tail to both? It was decided, that the limitation gave an eſtate- 
tail to both, as well upon the authority of the above caſe in Style, 
as of the caſe cited by Lord Cle, from 3 E. 3. c. 32., where, 
upon a gift to J. and AA. uxeri ejus et beredibus quos idem J. de ar. 
pore ipſius IM. procrearet, Sc. it was adjudged an eftate-tail in 
both, becauſe the eſtate was equally entailed to the heirs of the 
baron, as to the heirs of the wife. 

A frechold eſtate was ſettled on kuſband and wife for life, and 
on the ſurvivor, remainder to the uſe of the heirs of the huſband 
on the body of the wife to be begotten, remainder to the right 
heirs of the huſband. A copyhold eſtate in borough-engliſh wa: 
likewiſe ſettled to the uſe of huſband and wife and the heirs df 
their two bodies to be begotten in like manher and to the ſame 
uſes as the freehold was ſettled and conveyed. De Grey, C.] 
This is an eſtate executed, and ſeems to be an eſtate-tail in the 
huſband and wife. Bluctſtone, J. I think the freehold is clearly 
veſted in the huſband only in ſpecial tail; the copyhold in both 
huſband and wife.) 

And it is to be obſerved, that in all inſtances of ſuch ſpeci 
tails, which limit the lands to one particular ſort of heirs, no de. 
ſcendant of the donee can make himſelf inheritable to ſuch gilt 
unleſs he can convey his deſcent through that particular ſort of 
heir to which the ſucceſſion of the land was firſt limited ; there 
fore if lands be given to a man and the heirs male of his bod} 
and he has iſſue a daughter, who has iſſue a ſon, this ſon ſha 
never inherit that gift; for the ſon, being obliged to clan 
through the daughter, muſt neceſſarily ſhew himſelf cut of the 
words of the firſt donation, which limited the lands only to de 
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Eſtate in Tail, „ 

heirs male of the donee, which the daughter cannot poſſibly be 

taken to be. 2 | Es 

For the ſame reaſon, if the lands be given to a man and the heirs Co. Lit, 

male of his body begotten, the remainder to him and the heirs 35. V 
female of his body, and the donee hath iſſue a ſon, who hath flue 

a daughter, who hath iſſue a ſon; this ſon can inherit neither of 

theſe gifts: not the tail male, becauſe whoever claims as heir to 

ſuch a gift, mult convey his deſcent wholly through males, which 

the ſon cannot do in this caſe, becauſe he muſt neceſſarily ſhew 
himſelf a deſcendant of the daughter, before he can make himſelf 

heir to the firſt ſon ; nor can he inherit the tail female, becauſe 

that limitation being to that particular ſort of heir, no male, 

though the immediate deſcendant'of a female, can inherit, becauſe 

he is another ſort of heir than is deſcribed in the donation : but if, 

in this caſe, the gift had been to a man and the heirs male of his 


body, remainder to him and the heirs of his body; ſuch fon may 


claim under that gift, becauſe every deſcendant of ſuch donee 
may claim under the remainder, it not being limited to one ſort 
of heir more than another. X 
[Lands were ſettled to the uſe of huſband and wife for their Denn v. 
lives, remainder to the uſe * of the heirs of the huſband on the body Hablon, 


pl f Burt. 
of the wife lawfully begotten or to be begotten, the male to be preferred 3 


bejore the female, and the elder before the younger.” The leſſor of the 2 BI. Rep. 
plaintiff claimed - as heir male under this ſettlement, that 1s, as 23 
fon of the ſecond ſon of the marriage: the defendant claimed as iy enz 
heir at law, that is, as the ſon of a daughter of the eldeſt ſon of cb. Eflaes 


the marriage. It was argued on behalf of the defendant, that Tail. 


there was nothing to hinder the deſcent to the heir at law, though 
claiming through a female; that the limitation was to all the heirs ; 
and that the words of regulation were referable merely to the 
immediate children of the marriage, to ſhew how they ſhould take. 
But the court ſaid, that if theſe words had any meaning, they de- 
ſcribed an eſtate-tail; and it was not to be ſuppoſed, that they 
were inſerted without any meaning at all. 

If lands be given to a man to have and to hold to him and the Co L. 
heirs male of his body, and to him and the heirs female of his 377 & 
body, the eſtate to the heirs female is in remainder, and the 
daughters ſhall not inherit any part ſo long as there is iſſue male; 
tor the eſtate to the heirs male is firſt limited, and ſhall be firſt 


ſerved; and it is as much as to ſay, and after to the heirs females, 


and males in conſtruction of law are to be preferred. ] 
Land given to a man and his wife & heredi de corpore & uni Vent. 228. 
heredi zantum, was adjudged an eſtate- tail, though the limitation 
be to the heir in the ſingular number, becauſe the word Heir is 
nomen collectivum, and extends to all that deſcend from him. 
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6 Co. 40. 
10 Co. 39. 
Vent. 299. 


2 Inſt. 336. 
Plow. 57. b. 
But how 
theſe reco- 
veries or 


. fines affect 
the iſſue in tail, or him in reverſion or remainder, vide tit. Recoveries, and tit. Fines. 


Lit. $613. 
But how tar 
dne tenant 
In tail may 
at this time 


Eſtate in Tail. 


| owe 
(D) How far Tenant in Tail may charge his Eflas, Mc 
and what Acts of his relating to the Inheritance 80 


ſhall bind the Iſſue, though the Entail continues. 


THE ſtatute de dons affecting a perpetuity reſtrained the donet if 
in tail, either from alienating or charging his eſtate-tail; and whic 

by that act the tenant in tail was likewiſe to leave the land to his the « 
heirs as he received it from the donor; and the heir in tail night rail | 
have avoided any alienation or incumbrance of his anceſtor; and ſron 
as the law ſtood upon the act, ſo might he in reverſion, when the 1 
heirs of the donee failed, who were inheritable to the gift. The 50 
crown long ſtruggled to break through the perpetuity which was the c 
eſtabliſhed by this law; and in the reign of E. 4. we find the pte. rien, 
tended recompence given againſt the vouchee in the common leaſe 
recovery to be allowed an equivalent for the eſtate - tail; and be. in fe 
cauſe this recompence was to go in ſucceſſion as the land in tail the 
ſhould have done, therefore they allowed the recovery to bar the the 
reverſion as well as the iſſue in tail, becauſe he in the reyerfion the 
was'to have the recompence upon failure of iſſue of the donee, till 
The ſtatute de denis, by an expreſs clauſe, provides againſt the was 
operation of a fine, and by that law a fine levied by tenant in tail and, 
amounted to no more than a diſcontinuance, like a feoffment in Y 


paris by tenant in tail at this day. 


At the common law the tenant in tail could not grant or alien, 
or make any rightful eſtate of freehold to another, but for term q 
his own life; for though a feoffment in fee, or for life, made by 
tenant in tail, are good againſt the tenant himſelf, becauſe the law 


— by allows no man to avoid his own act; yet after his death the iſſue and 
making in tail, or thoſe in reverſion after failure of iſſue, may by proper eſta 
| _ actions avoid ſuch feoffments, and recover againſt the feoffee. 8 
32 l. 8. c. 28. wide tit. Leaſes and Terms for Years. * 
Bro. Con- The tenant in tail is maſter of the inheritance, and as ſuch has ion 
8. 1 2 power over all the laſting improvements growing on it; ſo that he pf 
Poph. 194. may cut down the timber- trees, and diſpoſe of them as he pleaſes, bt | 
| without barring the entail. . But this muſt be underſtood with this 77 
reſtriction, that, if tenant in tail ſells the trees growing on the p 
5 inheritance, the vendee muſt ſever them during the life of tenant 
in tail; for if he dies before they are cut down, his heirs in tal 
hall have them as part of the inheritance, and the vendee, though 2 
obliged to pay the whole ſum contracted for, yet ſhall not be _ 
allowed to cut down one tree after the death of tenant in tail; for IEC 


as the tenant in tail has power over the inheritance but during lis 
own life, ſo he can delegate that power to another but for the 
ſame time; and conſequently, Whatever remains part of the 
inheritance at the death of the tenant in tail, at which time I 
power 


Eſtate in Tail, 


inheritance belongs. : 
So, if tenant in tail grant eſtovers to another, or the veſture of 
his woads, theſe grants determine with his death; for as they are 


tate, 
itance 


lues. charges on the inheritance, ſo they muſt neceſſarily ceaſe when his 
power who granted them is determined. | 
e donet If tenant in tail acknowledge a ſtatute or recognizance, upon 
il; and which the land is extended, the ifſue may ouſt the conuſee after 
d to hi the death of his anceſtor; for the tenant in tail can charge the en- 
1 naght tail but during his life, becauſe the ſtatute de donis preſerves it free 
r; and from all incumbrances for the iſſue in tail r voluntas donatoris 
hen the oljervetur, 
. The But if tenant in tail acknowledge a recognizance, and die, and 
ich was the conuſee bring a ſcire facias againſt the heir in tail, who pleads 
the pre. riens per diſcent in fee- ſimple, and pending the ſcire facias make a 
:oMMon leaſe for years to J. S., and the jury find the iſſue in tail had land 
and be. in fee-ſimple by deſcent, the conuſee ſhall extend the land againſt 
1 in tall. me iſſue in tail, and F. S. cannot falſify; for after the verdict 
bar the the iſſue ſhall not be allowed to ſay, that he is tenant in tail; but 
eyerſion the verdict, though a perverſe one, ſhall bind him, and be in force 
onee. till diſproved by attaint; nor can the leſſee — becauſe the leaſe 
unſt the os made after verdict given, when the iſſue himſelf was bound, 
t in tail aud, conſequently, all that claim under him muſt be ſo too. 
ment in Yet if a diſſeiſor make a gift in tail to A., and 4. in conſidera- 
tion of a releaſe from the diſſeiſee of all his right to the land, 
grant him a rent- charge in fee; this ſhall bind the iſſue, for this 
turns upon the reverſe of the former caſes; for as the iſſue in 
or alien, N rail may avoid thoſe grants and charges, becauſe they tend to the 
term of prejudice of the iſſue and deſtruction of the entail ; ſo this grant 
made by to the difſeifee is good to bind the ifſue, becauſe it tends to the 
the law advantage of the donee and his iſſue by ſtrengthening their title, 
the iſſue Mend making that an indefeaſible which before was a precarious 
y proper eſtate, 
fee. So, where a deviſe was made of land in tail, upon condition that 
the donee ſhould grant a rent-charge out of the land to another 
end his heirs, the donee granted the rent purſuant to the condi- 
ſuch has on; and adjudged the rent ſhould not determine with the death 
o that he pt the donee, but ſhould bind his iſſue, for this is in preſervation 
> pleaſes, bt the entail, and for the benefit of the iſſue, and is not contra 
with this mam doni, but in compliance with the will of the donor. 
g on the 4. fciſed of lands in tail, agrees with B. that he and his heirs 
f tenant WW"! enjoy the entailed lands, if A. and his heirs may enjoy his 
s in tall fee. ſimple lands; this agreement is executed accordingly; and 
„ though P. has a decree againſt A. to levy a fine, and ſettle it purſuant 
1 not be de agreement; but 4. dies without doing of it: though it was 
tail; for creed that A. himſelf was bound by his agreement to convey, 
uring his et ünce he died before he executed the fine, his iſſue was not 
it for the ound by the agreement; but if the iſſue in tail had approved of 
t of the 5 ncettor's agreement, as he did in this caſe, by entering on 
time bis de land of B., then it becomes his own agreement, and, conſe- 
Power Wen, in equity he ſhall be obliged to perform it. | 


4 


power over it ceaſes, muſt neceſſarily go to the heir to whom the 
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Roll. Abr. 
841, 842. 


Roll. Abr. 
842. 


2 Bulſt. 24 f. 
Crawley and 


Marrow. 


Co. Lit. 
343. b. 
Roll. Abr. 
842. 

Plow. 425. 
10 Co. 37. 


Cro, ſac. 
427. Dutton 
v. Ingram. 
Roll. Abr. 
842. 


Chan. Caſes, 
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Eftate-tail after Poſſibility of Iſſue 


extinct. 


(A) Who may be Tenant in Tail after Poſſibility d 
Iſſue extinct, and how their Eſtates are to be 
created. GN, 

(B) The Power this Tenant has over the TInherit- 


ance, and in what Reſpects he is conſidered as a 
bare Tenant for Life. | 


(A) Who may be Tenant in Tail after Poſhbility 


of Iſſue extinct, and how their Eſtates are to be 


created. e 
Lit. § 32. UCH perſon is tenant in tail apres poſſibility of iſſue ex- 
ee 8 tinct (a), as ſurvives the perſon by whom, or on whom, the 


(a) & This iſſue was to be begotten ; as where lands are given to a man and 
ag peri- his wife in ſpecial tail, if the huſband dies without ifſue, the wile 
oy” is tenant in tail after poſſibility, &c. becauſe the huſband, by 
Blackſtone whom the iſſue inheritable to ſuch ſpecial tail was to be begotten, 


ſaith, the is dead, fo that, there being no iſſue living at his death, there 
1 _ now no poſſibility of any by him: ſo e converſo, if the wife dis 
abſolutely Without iſſue the huſband is tenant in tail after poſſibility, becauſ 


neceſſary to ſhe being the perſon on whom the iſſue inheritable to the eſtate- 
Eve an 2Ce- tail was to be begotten, when ſhe dies without ifſue, there is 10 


1 yr poſſibility of the huſband's having any iſſue by her inheritable to 


ſon's eſtate. the tail. 

For had it 

called him barely tenant in fee-tail ſpecial, that would not have diſtinguiſhed him from others; and be 

ſides, he has no longer an eſtate of inheritance or fee, for he can have no heirs, capable of taking 5e 

formam doni. Had it called him tenaxt in tail without iſſue, this had only related to the preſent fact, ak 

would not have excluded the poſſibility of future iſſue. Had he been ſtyled tenant in tail wvithout p- 9 

of iſſue, this would exclude time paſt as well as preſent, and he might under this deſcription never * 
ad any poſſibiſity of iſſue, No definition therefore could fo exactly mark him out, as this of tenant 1 

after Kb of fue extin&, which (with a preciſion peculiar to our own law) not only takes in 

ue 


poſſibility of iſſue in tail which he once had, but alſo ſtates that thus poſſibility is now extinguilhed wb 
gone. 2 Comm. 124.] | | | 
Lit. § 33. If the lands be given to a man and his heirs which he ſhall bege 


on the body of his wife; in this caſe, though the wite takes vo- 


thing by the gift, yet if ſhe dies without ifſue of her * 


gotten 
the wi. 
dead v 

If b 
dies, 1 
apres p 
withou 
by forc 
after p 
was to 
of eith 
ſhould 

But 
them b 
in ſpe! 
ſnould 


having 


Fore th 


bility 
time 11 
law Ca 
after tl 

If I; 
bodies, 
there 1 
force © 
bility, 


for life 


the ac 
but in 

80, 
does ſc 
donee, 
and nc 
own ad 
which 

A fe 
their li 
gotten 
the hei 
at the 


Le ten 
their e; 


the if; 
huſban 
but ter 
Cited 1 
life by 
in tall 
her; f 
Condit] 
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rotten by her huſband, he is tenant in tail after poſſibility, becauſe 
the wiſe, on whoſe body the iſſue was to be begotten, being now 
dead without iſſue, he can have none by her. | 
Tur If baron and feme be tenants in ſpecial tail, and one of them 
dies, leaving iſſue, though the ſurvivor cannot be tenant. in tail 
apres poſſibility during the life of ſuch iſſue ; yet if that iſſue dies 
without iſſue, ſo as that there is not any iſſue living which can inherit 
by force of ſuch entail, then the ſurvivor becomes tenant in tail 
after poſſibility, &c. for fince the iſſue inheritable to ſuch entail 
vas to proceed from both the bodies of the donees, upon the death 
y of of either of them without iſſue, it is plainly impoſſible the ſuryivor 
ſhould have any ifſue inheritable to the entail. | | 
But if baron and feme, tenants in ſpecial tail, live till each of 
them be 100 years old without iflue, yet they ſtill continue tenants 
in ſpecial tail; for however improbable it may ſeem that they 
| ſhould have iſſue at that age, yet the law ſees no impoſſibility of 
alan iſſue, and there muſt be no poſſibility of having iſſue, be- 
fore the donees or either of them can be tenants in tail apres poſ- 
ſbility : beſides, there is not any particular and certain period of 
time in which the poſſibility of- iſſue ceaſes, and therefore the 
lay cannot make either of them tenant in tail after poſſibility, till 
aiter the death of one of them. | 
bility [f lands be given to baron and feme and the heirs of their two 
ws ba bodies, and they are divorced cauſd præcontractus or aſſinitatis, here 
| there is no poſſibility of their having iſſue which can inherit by 
WT force of the gift, and yet they are not tenants in tail after poſſi- 
bility, Sc. but the inheritance is turned into a bare joint eſtate 
tor life; for the impoſſibility of having ifſue muſt proceed from 
the act of God, to make them tenants in tail after poſſibility, c. 
but in this caſe it proceeded from the act of the parties. | 
So, if lands be given to a man in tail upon condition, that if he 
does ſuch an act, that he ſhall have the land but for life; ſuch 
donee, upon breach of the condition, is but barely tenant for life, 
and not tenant in tail apres poſſibility, Oc. becauſe here by his 
own act it becomes impoſlible to have iſſue inheritable to the tail, 
9a which by his own act he has deſtroyed and forfeited. . 3 
3 A keolfment was made to the uſe of a man and his wife for 11 Co. 30, 
2 their lives, remainder to the uſe of their next iſſue male to be be- 50 2 
gotten in tail, remainder to the uſe of the huſband and wife and Leffe 
the heirs of their two bodies begotten, they having no iſſue male Bowle's 
; and be at the time of the feoffment; in this caſe the huſband and wife < 
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* de tenants in tail executed; and upon the birth of any iſſue male, 
t poſſi tir eſtate opens, and they became tenants for life, remainder to 
never bar eine male in tail, remainder to themſelves in tail; and if the 
165 5 huſband dies without having any other iſſue, the wife continues 


widdel l but tenant for life, becauſe the eſtate-tail, which was once exe- 


Cited in her and in her huſband, was changed into an eſtate for 


in beget ute by their own act; yet ſhe ſhall have the privileges of tenant 


ret n tall opres poſſibility, Ec. for the inheritance which was once in 
ody b. er; for this is not like the former caſe, where the breach of the 


rot condition reſpects what was granted]; for in this caſe the birth of 
uus 
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Co. Lit. 
28. a. 


Co. Lit. 23. 


DoR. & 
Stud. 60, 


Co. Lit. 
28. a. 

11 Co. 80. b. 
Doct. & 
Stud. 60. 


„ 
28. 2. 
11 Co. So. b. 
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11 Co. $0. a. 
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4 


_ Eſtate in Tail after 


iſſue male ſhall not be preſumed to diveſt the privileges of tenm 
in tail, which were once legally veſted in her. 

Lands were given to a man and his wife and the heirs of th 
body of the huſband, remainder to the huſband and wife and th 
heirs of their two bodies begotren ; upon the death of the huſbay 
without iſſue, the feme ſhall not be tenant in tail apres poſſibiliy, 
Sc. for by the firſt limitation ſhe took only an eſtate for life, at 
the huſband an eſtate in tail general, and the remainder over wy 
a void limitation, becauſe it could never take effect; for whatere 
iſſue the huſband and wife had mult inherit by force of the fit 
limitation of the tail general, becauſe all ſuch iſſue are of the 
body of the huſband 3 and when the tail general is ſpent in hin, 
there cannot poſſibly be any iſſue to inherit the remainder in tai 
ſpecial, becauſe lach iſſue muſt be of the body of the huſbani 
and wife; and while there is any iſſue in being of the body d 
the huſband, it inherits by force of the general tail; ſo that 
the remainder being -void in, its original creation, the wife hal 
never an eſtate of inheritance in her, and, conſequently, cannot 
be renant in tail apres poſſibility, c. becauſe ſuch an eſtate can 
be carved only out of an eſtate-tail, 


(B) The Power this Tenant has over the Inherit 
_ ance, and in what Reſpects he is conſidered as1 
bare Tenant for Life, | 


ure of his eſtate, becauſe, having no longer a deſcendibi: 


eſtate in him, he cannot transfer it to another, without the pre- 


judice and diſheriſon of him in remainder. 

If tenant in tail apres poſſibility be empleaded, and make de. 
fault, he in reverſion ſhall be received, as upon the default of an 
other tenant for life, becauſe he having the inheritance in bin 
only ſhall be admitted to defend it. | 

An exchange by tenant in tail apres poſſibility, c. with a bar 
tenant for life, is good, becauſe both their eſtates are of equi 
continuance and duration only: ſo for the ſame reaſon, it aj 
eſtate of inheritance in reverſion or remainder deſcends upon hm, 
the eſtate-tail apres poſſibility, * &'c, is merged, becauſe as to 1 
duration, it is merely an eſtate for life, and in theſe reſpects w 
may call him but tenant for life; yet in other reſpects he has the 
privilege of one who has an eſtate of inheritance. 

For he is diſpuniſhable of waſte, ſo that he has power over the 
laſting improvements of the land; for ſince he formerly had tie 
inheritance in him, which the act of God has {tripped him 0h, 
without any default of his, the privileges and benefits of the 1. 
heritance ſtill continue in him. Beſides, to puniſh this tenam 


for waſte, ſeems to be againſt the deſign and intention of the fir 


donation ; for by that the donor gave the inheritance and an wy 
lute power over the laſting improvements, which are looked * 


FF tenant in tail apres poſſibility, Ec. alien in fee, it is a forfeit-I 
11 Co. So. b. 
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Poſtibility of Jſue extin, 
f tenant 2s part of the inheritance for their duration, and, conſequently, it 
can be no injury to him in reverſion, nor beſide his intention in 
s of th WW the donation, if the donee exerciſes the power he was intruſted 
and the with by the donor; nor can the donor revoke it, becauſe the 


huſbay WW zuthority given by the gift muſt continue as long as the gift to * 


On 
$57 
and extrava- 
gaat waſte, 
raham 
v. Bubb, 
2 Freem. 


Po $3» 
2 Eq. Ca. 


oſſibilih, which it was annexed continues. | Mn ng og 
life, and Waſte (A), pl. 1. S. C. 2 Show, 69. 8. C. Anon. 2 Freem. 278. S. P. 
over v : 3 ö : 

dts He ſhall not have aid of him in reverſion, becauſe he having Co. Lit. 


the im WY originally the inheritance by the firſt gift, has likewiſe the cuſtody 
e of th of the writings which are neceſſary to defend it, ; 
1 For the ſame reaſon he may join the miſe in a writ of right, 
er in tu becauſe, the deeds belonging to the inheritance lying in his 
huſban bands, he may make out his title without calling in the re- 
body of WF erkoner. 8 8 3 

ſo tha The writ of entry in cauſa conſimili doth not lie upon his aliena- 


wife hal don, as it does for him in the reverſion, upon the alienation of 
„can ny other tenant for life, becauſe this caſe is not cofimilis to 
that of tenant in dower, becauſe this tenant had originally the 
inneritance in him, which the tenant in dower never had. 

If upon the death of tenant in tail after poſſibility, Ic. a 


{tate can | 


ſtranger intrudes, yet no writ of intruſion lies againſt ſuch in- 
; truder, becauſe this writ is given only upon an entry and in- 
nheri- vufon after the death of a bare tenant for life, which this tenant 

ed as a WF i: not. | 
He ſhall not be called tenant for life in a precipe brought by or 
zainſt him, becauſe his original infeudation, by which he claims, 

\ forfeit. Nas of an eſtate of inheritance, not of an eſtate for life. 

ſcendidle 
the pre- 
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aa Eſtate for Life and Occupancy. 
of equi | 

„ if f | | 
pon him, ; | 
as to 18 N | ; 

pects ve e) What Intereſt or Property in Land the Law 
e has the calls an Eftate for Life, either when there are 


over the : * 
had the creates it by Implication. | 


75 5 (B) Who upon the Death of Tenant for Life is to 
enjoy the Land; and herein of Occupancy : And, 


is tenant 
firlt ; 
N 1, Of what Things a Man may make himſelf a Title to by 
Led upon Occupation. . 
8 2. What 


— 


expreſs Words in the Deed, or when the Law 


27. b. 
11 Co. 80. b. 


Co. Lit. 
27. b. 
11 Co. 8. 


Co. Lit. 
27. b. 

11 Co. 80. b. 
F. N. B. 
206. 


Booth. 199. 


Co. Lit. 
27. b. 

11 Co. 30. h. 
Booth. 181 . 


Co. Lit. 
27. b. 
11 Co. So. h. 
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858 Ekllate for Life and Decupancy, 


2. What makes an Occupant. bimſ 
catio 


tenar 
2 lea 
durir 
he ca 


(C) How far Tenant for Life may diſpoſe of hi nd 1 


Eſtate, either ſingly by himſelf, - or by joininoiſ ñ 


0 . . - 8 in T 
with him in Reverſion: And herein of his For. 1985 


feiture, either by Common Law or Statute. with 
only 

tue l 
diſco 
| conit 
| | | for 11 

(A) What Intereſt or Property in Land the Lani i: 1 
calls an Eſtate for Life, either when there e » © 


expreſs Words in the Deed, or when the L 


3. The Way to prevent the General Occupant ; and herey 
of the Special Occupant, and the Alteration made in th 
Common Law by the Statute 29 Car. 2. c. 3. 


4 


N 5 ſhou! 
creates it by Implication, 90 
| g — mons 
Lit. § 56. F a man lets lands to one for term of life of the leſſee, or any noni 
other, in this caſe the leſſee js tenant for term of life; but u "> © 
common ſpeech, he, who holdeth for term of his own life, i again 
called tenant for term of his own life; and he, who holdeth fo ſenſe 
term of another's life, is called tenant for term of another mai 
life, or tenant per auter vie. | 
Co. Lit. So, if a man lets land to another for term of his own life, ant 
41. b. the lives of A. and B., the leſſee has a freehold determinable upn 
5 Co. 13. a. 
Ero. Eliz. Þis own death, and the deaths of A. and B., nor can there h 
182. any merger of the freehold during the lives of A. and B. into tit 


eſtate that the leſſee has during his own life; becauſe, though tie 
eſtate for a man's own life is greater than an eſtate for another 
man's life, yet here the leſſee has not two diſtinct eſtates in lin 
but only one freehold. circumſcribed with that limitation as ts 
meaſure of its continuance. | 
Roll. Abr. If a leaſe be made to a corporation aggregate for life of ti 


4 6d ir if jeſſor; this is a good eſtate for life, becauſe the life of the leſſor 


made toa which is wearing and will determine, is the meaſure of its cot 
corporation tinuance. 
aggregate . 

for their own lives; this is no eſtate for life, but a fee-fimple ; for the leaſe being made to them 81 
body politick, which has a continued ſucceſſion, and never dies, a leaſe made to them during their * 
is equal to a grant made to them while they continue a body politick, which by reaſon of the perpent 
ſucceſſion of its members is in law looked upon to be for ever; and therefore, this is a good gift 101% 
without the word ſuccgſſors, becauſe the leſſor cannot have the land againſt his own grant till ihe on 
ration is diſſolved; for till their diſſolution they are in being and have a continuance, which 1s {0 
alive within the words of the leaſe. 21 E. 4. 76. Roll. Abr. 843. 


Lit. $283, If a man leaſes lands to another, without ſaying how long ti 


© 42- leſſee ſhall enjoy them, he ſhall have them for his own life, 


Abr. 846, livery be made, becauſe every man's gift is taken moſt ſtrong! 
| himl% 
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| 1:mſelf, and for the benefit of the grantee, to avoid all equiyo- 
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cation. But there is a difference between ſuch a leaſe made by 


tenant in fee- ſimple and tenant in tail; for if tenant in tail makes 


z leaſe generally with livery, the leſſee ſhall have the land but 
during the life of the tenant in tail, for that is the greateſt eſtate 
ke can lawfully make, the power to leaſe ceaſing with his life; 
and where a man's act will bear different conſtructions, the law, 
{or no conſideration, will make that conſtruction which muſt be 
injurious to ancther. 85 7; | 

So, if leſſee for term of his own life makes a leaſe N 
with lirery; this the law conſtrues an eſtate for his own. life 
only; for if it were to be taken an eſtate for the life of the leſſee, 
ne leſſor, without any explicit act of his own, would not onl 
continue the reverſion, but alſo forfeit his own eſtate, which 
conſtruction would make the conveyance uſeleſs and ineffectual; 
for it would be in the power of him in the reverſion to enter into 
the land for the forfeiture ; and the law will make no conſtruction 
to do wrong, or in doubtful expreſſions preſume a wrongful in- 
tention, it being alſo moſt for the benefit of the leſſee, that he 
ſould have a rightful eſtate. 

So it is of things which lie in grant, as rents, reverſions, com- Roll. Abr. 
mons, Sc. ior if a man grants theſe things by deed, without men- 45g es 
toning any particular eſtate, theg rantee hath an eſtate for term of 3 Co. $5. b. 
his own life, becauſe a man's own act is taken moſt ſtrongly 
againſt himſelf z and where the words of the deed will bear two 
ſenſes without injury to any one, the purchaſer who comes in upon 
2 valuable conſideration deſerves the moſt favour ; and the con- 
truction that moſt enlarges his intereſt is to be preferred: beſides, 
being granted to him, it cannot be ſuppoſed out of him, as long 
is the ſame perſon continues. BR: 

But if the king grants land or rent, and limits no particular Roll. Abr. 
eſtate in the gift, the patentee has no freehold, either for his own 245. For 


. uſer a fi th 
lite or the life of the king. — is fel. 


dm Known to make market of his titles, his grants proceeding from his own bounty, and not from any 
Yuble confideration of the patentees, ought not to be taken in a larger ſenſe than the words of them- 
ves import; and therefore, where he has not explicitly ſet forth the extent of his bounty, the law, with 
realon, conſtrues the grant in favour of the king, who is beſt judge of the fervices of his ſubjects, and 
tow far he intended to reward them, where the words of the grant do not declare it; and therefore ſuck 
tant, being capable of a double conſtruction, is void for the uncertainty, and ſhall not paſs ſo much as 
a eſtate at will; becauſe moſt grants procerding from the inſtigation and application of the ſubject, they 
%ght to know what they aſk.z and it that does not appear, nothing ſhall paſs from the king for the un- 
ENanty, Rull. Abr. 845. Dave 43. 45. Co. 43+ 49- | . 


if an eſtate be given to a woman dum ſola fuerit, or durante vi- Co. Lit. 
daitate, or to a man and woman during coverture, or as long 4***: 
3 the prantce ſhall dwell in ſuch a houſe, or ſhall pay 10/. 
jearly to the grantor in all ſuch caſes, where there is no fixed 
ume appointed for the determination of the eſtate conveyed, the 
grantees have eſtates for life, if the ceremony required by law = 
(0 pals a freehold be obſerved ; as if livery be made in caſe of 


dungs corporeal, or a deed be perfeCted in caſe of things in- 
corporeal. | 


If 


\ . 


| 
Co. Lit.13. | 
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Roll. abr. If I make a leaſe to another till I go to Weftminſter, the elf 
844 · has an eſtate for life. So if A. leaſes to B. till A. makes 74 
bailiff of his manor, B. has the freehold in him; for fince there 
is no particular time ſpecified, but it is left indefinitely, When! 
ſhall go to Weſtminfeer, or F. S. be made bailiff of the manor, an 
theſe contingencies may or may not happen during the life of the 


. leflee, and the livery transfers the freehold to him; fo he mull, If 
confequently, by the words of the gift, enjoy it during his lit, n 
if none of theſe contingencies happen in that time, upon which ablol 
his eſtate is to determine. I of th 

Co. Lit. If an office be granted to a man, to have and enjoy fo long x 81 
2.3. he ſhall behave himſelf well in it, the grantee hath an eſtate of maße 
Roll. Abr. N 3 8 
844 freehold in the office; for, ſince nothing but his miſbehaviour ca et 
Cates in determine his intereſt, no man can prefix a ſhorter time than his M 
e 161- life, ſince it muſt be his own act, (which the law does not preſume IR 
4 Mod, 173. to foreſee,) which only can make his eſtate of ſhorter continuance PO 
than his life. So, if the office had been granted to a man gunm- I; 
diu ſe bene geſſerit tantum, his eſtate had not been leſs for the word 2 
tantum; for a grant to a man for ſo long time as he ſhall behare 1 25 
himſelf well, and for ſo long time only as he ſhall behave himſelf my 
well, are of equal extent, and his miſbehaviour in each caſe deter. #44 
mines his intereſt. Fo 
Co. Lit. If a man grants a manor worth 1o/. per annum to J. S. till he BOY 
EY has received rool., this is an eſtate for life, if livery be made; for 
oll. Abr, x 
345. though at the time of the grant the manor be worth 10/., and by (B) 
6 Co. 35. b. that computation the 1007, mult. be paid in ten years; yet ſince 
the profits are uncertain, and may riſe or fall, there can be no de- < 
finite time fixed for the limitation of the lefſee's eſtate z and there- cee 
fore, ſince livery is made, he muſt have a freehold in the manor relativ 
determinable upon the levying of the 100/7. : but in this caſe, i p 
no livery had been made, the leſſee had been only tenant at will; No 
for it cannot be a leaſe for years, becauſe the determination of i 5 
is uncertain, and there can be no freehold without lvery. 2 
Roll. Abr. But if I grant a rent of 101. to J. S. till he has received 1006 Wag 
8. this is an eſtate for years in the grantee, for the determinate fun, hag 
a6 of which is payable yearly, muſt neceſſarily in ten years amount i ho f 
the 100ʃ., and, conſequently, it is evident at the commencemem "yl 
of the grant, when the intereſt of the grantee is to determine. varto 
Roll, abr. If I grant to another common of turbary in my land, to dig and 3 
bs. carry away at his will, there being no particular eſtate limited i ae 
the grant, it mult be conſtrued in favour of the grantee, to cor 3 
tinue during the life of the grantee, for the words, af hit wi xp" 
cannot refer to the eſtate in the common, but to the privileg prehe 
given to the grantee to dig and carry away, which by the grant be the f 
| may ule at his will and pleaſure. | other 
| Roll. Abr. If a man ſeiſed of land in right of his wife for life, bargam the f 
3 $45 and ſells it by indenture enrolled, the purchaſer has an eſtate datt 
I his life determinable upon the coverture; for the convey” 


being by bargain and ſale transfers no more than the huſband 1 
lawfully pais, which is an eſtate during the coverture 3 gt 
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long he has an eſtate in the freehold of his wife, and may law- 
fully diſpoſe of it; and fince it cannot be foreſeen when the 
coverture will be diſſolved, the leſſee muſt, conſequently, have the 
freehold determinable with the coverture, fince the bargain and 


ſale upon the ſtatute is equivalent to livery at law, to transfer the 
freehold. 


If the king grants an office at will, and grants a rent to the Co. Lit. 
patentee for his life, for the exerciſe of his office; this is no 4*** 


abſolute eſtate for life, becauſe the rent being granted on account 
of the office, and in diſcharge of the duty of the place, when- 
erer his intereſt in the office ceaſes, the rent is determined, be- 
cauſe it was firſt granted for the exerciſe of the office which he 
is no farther concerned in. - 

And here it may be proper to obſerve, that though, by the 
common law, the inveſtiture of livery was the only ſolemnity re- 
quired to convey the freehold, yet now, by the ſtatute of frauds 
and perjuries, it is enacted, That all leaſes, eftates, intereſts of free- 
hold, &c. in any lands, tenements, or hereditaments, made or created 
by livery and ſeiſin only, and not put in writing, and ſigned by the 
parties ſo making or creating the ſame, or their agents thereunto laws 
fully authorized by writing, ſball have the force and ect of leaſes or 
gates at will only, and fhall not either in law or equity be deemed or 
taken to have any other or greater force or effect. 


(B) Who upon the Death of Tenant for Life is to 
enjoy the Land: And herein of Occupancy“. 


2.4 ve to occupancy, Which may, on ſome occaſions, be of uſe, 


I a man leaſes to J. S., and J. S. dies, the land returns to the 

leſſor, becauſe, the life being ſpent for which the land was 
granted, it muſt neceſſarily come back to the old proprietor. But 
it the leaſe had been made to J. S. during the life of A. and the 
lelſce had died living ceftui que vie; or if in the former caſe J. S. 
had granted over his eſtate to B., and B. had died; in theſe caſes, 
be that firſt took poſſeſſion of the land was lawfully the tenant; 
for the reverſioner could not claim in either caſe, becauſe he had 
parted with it during the life of A. in one caſe, and of F. S. in 
the other; and J. S. cannot have any right, for that were to act 
contrary to his own grant, and to claim an intereſt which he had 
transferred to another; and the tenant pur auter vie being dead, 
bis deſcendants could not claim it, becauſe they were not com- 
prehended in the words of the feudral donation ; and therefore 
the firſt occupant muſt be the rightful tenant, ſince this, like all 
other things which are dereli& and without an owner, belongs to 
the firſt occupier or poſſeſſor. But, the better to, underſtand this 


matter, we ſhall conſider, 


1. What Things a Man may make himſelf a Title to by 
Occupation. 


Var. II. Oo 2. What 


29 Car. 2. 
Co J» 


Few if 


any of the 


following 


| Caſes as to 
occupancy are now law, fince the alterations by ſtatute, which wide poſt. But they ſhew the learning 


Co. Lit. 
4. b. 
Cro. Elis. 
182. 
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Vavgh. 199, 


Abr. 180. 
Cro. Eliz. 
721. 901. 
[ (a) That 
Is, no gene- 
ral occu- 
pant; for 
Lord Coke 
writes in 
Co. Lit. 
388. a. 
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2. What makes an Occupant. 


3. The Way to prevent the General Occupant ; and herein 
of the Special Occupant, and the Alteration made in the 
Common Law, by the Statute 29 Car. 2. c. 3. 


7. Of what Things a Man may make himſelf a Title to by 


Occupation. 


There can be no occupant (a) of things which lie in grant, and 
which cannot paſs without deed, as rents, advowſons, commons, 
reverſions, c. becauſe theſe things having no natural exiſtence, 
but conſiſting purely in the agreement, and depending on the in- 
ſtitution of the ſociety for their being, no man can enter to poſſes 
them. Beſides, as theſe things are framed and have their exiſt- 
ence by the municipal laws of the nation, fo thoſe laws haye 
eſtabliſhed the ſolemnity of a deed to transfer them; from whence 
it follows, that, ſince no man can make himſelf a title to theſe 
things without deed, whoever claims them muſt ſhew he is a 
party to the deed before he can derive himſelf a title to the things 
contained in the deed. 


that if heirs are named in the grant of a rent pur autre wie, they ſhall take, though this was formerly 
doubted. Dy. 186. ed. in marg. 1 Bulſtr. 155. Mo. 625. 664. Godb. 172. ] 


Vaugh. 199. 


Vaugh. 200. 


Mo. 664. 


Cro. Eliz. 
721. 
Crawley's 


caſe, Dy. 


186. a. in 


Mag. 5. C. 


2 Roll. Abr. 


86. 403. 
Cro. Jac, 


696. 


Therefore, if a rent be granted to A. during the life of B., and 
A. die, living B., the rent is determined; becauſe the grant being 
originally made to A. only, when he dies, no body can claim it as 
occupant, becauſe there can be no entry into it to poſleſs ; nor by 
the deed, becauſe no one was party to it but A.; it muſt follow, 
therefore, that when nobody can take by the grant, it muſt ceaſe 
as a void grant, or as if it had never made; and, conſequently, 
the reverſion muſt neceſſarily commence. 

If a rent be granted to A. during the life of B., remainder to 
C., if A. dies living cęſtui que vie, the remainder which was limited 
to C. commences immediately; for the particular eſtate in the 
rent muſt determine, when nobody can enjoy it; and, conſe- 
quently, the remainder muſt take place, which was to commence 
upon the determination of the particular eſtate. 

But if a rent be granted to A. and B. during the life of C. to 
the uſe of C., if A. and B. die, C. ſhall enjoy the rent during his 
own life; for the rent granted to A. and B. to the uſe of C. is by 
the ſtatute of uſes executed in C. as an eſtate for his own life; ſo 
that the lives of 4. and B. are no ways material ; for the eſtate 
being executed by the ſtatute to the uſe which was limited to C. 
during his own life, he muſt by the grant, notwithſtanding the 
death of A. and B. enjoy the rent during his own life. 

If there be two jointenants for life, and one be a feme cover, 
and the baron and feme levy a fine to the other jointenant, and 
thereby grant totum & quicquid in the land, for the life of the wit; 


Euſtace and upon the death of the other jointenant, there ſhall be no occupant 


Scawen. 

Sir Wm. 

N 35 
«JO 


during the life of the feme, but the feoffor may enter; for tit 
fine inured by way of releaſe, and then the other jointenant . 


and the occupation of the houſe makes no ſeverance of them, they 


| dower, or by the curteſy. 
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have claimed the whole from the firſt feoffment, ſo could have 

had the whole but for his own life. . 
But though there be no occupancy of things which lie in grant, Vaugh. 196. 

yet they may be occupied as appendant to things which paſs by 

livery, and which may be occupied; as, if a manor conſiſting part 

in demeſne, and part in ſervices, be leaſed to A. for the life of B., 

upon the death of A. whoever firſt enters and occupies the de- 

meſnes has alſo the ſervices : ſo, the occupancy of a manor is the 

occupation alſo of the advowſon appendant to the manor ; ſor 

though neither the ſervices nor the advowſon are ſeparately in 

their own nature capable of an occupancy; yet as they belong and 

are appendant to land which is ſubject to occupation, the occupant 

of the demeſnes has a right to the whole manor, becauſe the occu- 

pancy making no ſeverance or alteration in the manor, he, that 

has a right to the whole manor by occupation, muſt neceſſarily 

haye a right to all its rights. | 
So, the occupant of a houſe ſhall have the eſtovers, or way Vaugh. 196. 

leading to the houſe ; for ſince theſe things pertain to the houſe, 
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muſt neceſſarily remain as they were before the occupant entered, 
and then the poſſeſſor of the houſe enjoyed the eſtovers or way alſo. 

If a leaſe be made of lands to J. S. for life, habend. to him, and Cro. Elle. 
4. and B. ſucceſſively, 4. and B. cannot take the lands in poſſeſ- ob. . 
lon, becauſe not named in the premiſes, nor by way of remain- — 
der, becauſe the intent of the deed appears to give it them in poſ- and Hub- 
leſſion by the copulative words, and by joining them with FJ. S., 88 
who is to take in poſſeſſion: nor can there be any occupancy upon 
the death of J. S., becauſe A. and B. are mentioned in the deed, 
as perſons to take an eſtate, and not to make a limitation of the 
lands to J. S. during their lives; ſo that the leaſe in effect is no 
more than to F. S. during his own life, and, conſequently, upon 
his death it muſt return to the leſſor, ſince the life is ſpent for 
which he granted it. | | 

If tenant in dower, or by the curteſy, of lands, grant over their Co. Lit. 41, 
eſtate, and the grantee dies during their lives, whoever firit enters ping 
hall be occupant ; for though their eſtates are created by law, yet pam. = 
lince they are to enjoy them during their own lives, the rever- Lide Cro. 
loner has no right to enter till their deaths; nor can they enter Fl. $6 
upon the death of the grantee, becauſe this were to act contrary 
to their own grant, which conveyed their eſtates during their own 
lives; conſequently, ſince the poſſeſſion is vacant and derelict by 
the deatiz of the grantee, he that firſt enters to poſſeſs is the oc- 
cupant, and ſhall enjoy the land during the life of tenant in dower, 
or by the curteſy, though they cannot be ſaid to be tenants in 


If a leaſe be made to A. and B. for their lives, and the life of 2 Roll. 
the longeſt liver of them, and they make partition, and then A. Abr. 250. 
dies, the leſſor ſhall enter into his part; and there can be no oc- 
cupancy; for B. has no title to it, becauſe the right of ſurvivor- 

ip was loſt by the partition which deſtroyed the jointenancy; 
ur will the words fe the Jonge/t liver be of any uſe to B., becauſe 
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they were void at firſt, being no more than the law employed in 
the joint eſtate : beſides, after the partition, each of the leſſee 
have but an eſtate for his own life in the ſeveral moieties, and, 
conſequently, the reverſion, which is to commence when the par- 
ticular eſtate determines, muſt neceffarily take place, for there can 
be no occupant where another Has right, as the reverſioner has 

| in this caſe upon the death of A. and B. 
Co. Lit, 41. There can be no occupant of any of the king's poſſeſſions ; for 
hen | if the king grants lands to 4. during the life of B., and A. dies, 
{PER | . 9-44 
living B., the law allows no man to gain the poſſeſhon which is 
now vacant by the death of A., but preſerves it for the king; for, 
he being employed in the care and buſineſs of the whole nation, 
ought not to ſuffer in his private eſtate and concerns: beſides, no 
man can make himſelf a title to any of the king's poſſeſſions with. 

_ Gut matter of record. 


2. What makes an Occupant. 


Vavgh 182. Occupancy in land being nothing elſe than the taking poſſeſſion ot 
appropriating of that part which every man had a right to as much 
as another, it follows, that a claim without an actual entry makes 
no occupation, becauſe, notwithſtanding the claim, the poſſeffion 
is {till vacant, and ſuch claim leaves no marks of an appropriation; 
beſides that, ſince the occupancy in civil ſocieties follows the na- 
tural, and a mere claim makes no natural occupancy, becauſe a 
man's natural right extends no farther than poſſeſſion and uſe, and 
not to what he may only wiſh for, by conſequence, if a claim doth 
not remove it out of the ſtate of nature, the occupancy in civil ſo- 
cieties, according to the nature of things, muſt be an actual poſ- 
ſeſſion, and not a bare claim. | 

Co. Lit. Riding over the ground to hunt or hawk makes no occupancy; 

3 8 for though this be an actual entry, yet (being only tranſitory and 
to a particular purpoſe, which leaves no marks of an appropri? 
tion, or of an intention to poſſeſs for the ſeparate uſe of the rider) 
can gain no occupancy ; the intention of the perſon being to de- 
nominate his action according to the rule qued affeftio tua impor! 
nomen operi tuo. | 

Vaugh. 189. If A. tenant pur auter vie leaſes to B. at will, and B. enters 
7 and is poſſeſſed, and then A. dies, and J. S. enters as occupant, 
Co. 5 yet he is no occupant, becauſe the poſſeſſion was taken up by . 
before, and B. being found in poſſeſſion (which prevents any othet 
occupant) the law caſts the freehold on him, not only to prevent 
any abeyance, but that there may be a tenant to do the ſervices 

and to anſwer to the præcipe of ſtrangers. ; 
2 Roll. Abr. If tenant pur auter vie makes a leaſe for years, and dies, the 
er leſſee for years being in poſſeſſion ſhall be occupant without al 
„s' att of his declaring his intention to be ſo; for being already i 


1 . 


Vaugh. 194 poſleſhon, the law does not put a man to claim or enter into that 


N N of which he has already poſſeſſion, and in whomſoever the ln 


finds the poſſeſſion, there it caſts the freehold for the eur 
reaſons : nor is the leſſee for years injured by it, for he purchii 
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his eſtate ſubject to this contingency: of being merged by occu- 
ancy. | 
; But if tenant in fee-fimple makes a leaſe for years to J. S. and 
after ouſts him, and makes a leaſe to 4. for the life of B., J. 8. 
re-enters, and A. dies, the leſſee for years is no occupant; for 
though he is found in poſſeſſion, yet it is by a title ſuperior to the 
leaſe for life, and ſince he did not purchaſe the term at firſt under 
the contingency of a merger by occupancy, the law will not per- 
mit the leſſor by any act of his to deſtroy the title he himſelf 
made; nor will the law merge the term, for that were to deſtroy 


the prior title of J. S. contrary to the rule of law, that aus legis 


nemint facit injuriam. 


If A. tenant pur auter vie leaſes to B. for years, and B. makes 
a leaſe at will to C., if A. dies, living ceftui gue vie, C. ſhall be 
the occupant, becauſe, being in poſſeſſion, the law gives him the 


freehold; and though B. ſhould enter upon him and claim as 


occupant, yet that would make no alteration in the caſe, becauſe 
C. becomes occupant immediately on the death of A., and what 
one man is already poſſeſſed of, another cannot gain by occupa- 
tion, for occupancy only gives a right where no man had it 
before, but the term of B. is till in being, becauſe C. is to have 
the freehold as A. enjoyed it, which was, ſubject to the leaſe for 
years, | | 

if tenant pur auter vie makes a leaſe for twenty years to B. re- 
ſerving 5 J. rent, and B. leaſes to C. for ten years, reſerving 3. 
rent, 1t the tenant for life dies, C. ſhall be occupant, becauſe he 
is in pofleſſion, but yet he ſhall have the freehold only as a rever- 
lion on the leaſe of twenty years; and therefore, ſince the term 
of ten years is not merged, C. muſt pay the 3 J. to B., and B. 
mult pay the rent of 5 J. to C., becauſe C. as occupant comes in 
the place of renant for life in all reſpects, and muſt anſwer the 
leryices over, is ſubject to the conditions, and to all charges 
of tenant for life, and conſequently, ought to enjoy all the benefit 
and profit of it, 

So, if tenant pur auter vie makes a leaſe for years to A., 
remamder to B. for years, and the leflee for life dies, A. ſhall be 
occupant and have the frechold, becauſe the law finds him in 
polletlion : but his term is not merged, by reaſon of the interme- 


diate intereſt of B. which he muſt preſerve; becauſe, coming in 


the place of the tenapt pur anter vie, he is obliged to take the 
treehold under the charges he laid on it, and in the ſame manner 
he enjoyed it, which was ſubject to the leaſe for years; and there- 
lore, though the freehold be caſt on him, yet he holds it by way of 
reycrtion upon the remainder for years. _ 

If tenant pur auter vie dies, and J. S. firſt enters, and claims 
11 right of J. D., yet J. S. himſelf thall be occupant, becauſe the 
freehold, being caſt on him who firſt takes poſſeſſion, cannot be 
ceveſted out of him without a ſolemn act of notoriety. 

If tenant pur auter vie makes a leaſe for years to A. in truſt for 
himſelf for life, and after his death in truſt for his wife for her life; 
A, enters, but ſuffers the leflee for life to enjoy the laud; the 

O0 3 leſſee 
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Co. Lit, 
41. b. 

2 Roll. Abr. 
151. 


2 Roll. Abr. 
151. 

Co. Lit. 
41. b. 
2 Bulſt. 11. 
Dyer, 328. 
im margines, 
Com. In- 


cum. 348, 


Co. Lit. 4t» 
Vaugh. 190. 


2 Rulſt. 12, 
13. 


2 Roll. Abr. 
151. 


Vaugh. 192. 


2 Bulſt. 11. 


Lev. 202. 
Sid. 346. 
2 Leb. 148. 
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leſſee for life dies, and the wife finding the poſſeſſion vacant enter, 
ſhe is the occupant ; for though upon the death of tenant for life 
(whom he ſuffered to enter and take the profits) he had ſo far x 
poſſeſſion in law before any actual entry, that he might have an 
action of treſpaſs ; yet that made him no occupant, becauſe no. 
thing but an actual poſſeſſion makes an occupant, which the wife 
firſt took in this caſe. 


3. The Way to prevent the General Occupant, and herein of the 
Special Occupant, and the Alteration made in the Common 
Law by the Statute 29 Car. 2. c. 3. | 


Lit. & 739 If lands be given to the leſſee and his heirs, during the life of an» 

Co, Lit. other, the heir comes in as ſpecial occupant upon the death of the 

388. 2. tenant for life, becauſe he is included in the words of the donation, 
which gave him a right to the land upon the death of the leſſee, and 
conſequently prevents an occupancy, which is admitted in other 
caſes, becauſe no man has a title to the vacant poſſeſſion, 

2 Roll. So, if leſſee for his own life leaſes to B. and the heirs of his 
Abr. 151. body, during the life of the firſt leſſee; if B. dies during the life 
of his leſſor, the heirs of his body ſhall be occupant. 

2 Roll, So, if the leſſee had made ſuch a leaſe to his leſſor, and the 
mo 15% leſſor had died during the life of the leſſee, the heir of his body 
44. % ſhall be occupant; for this is no ſurrender, becauſe the firſt leſſee 
L has a poſſibility of reverter upon his leſſor's dying without heirs of 

his body. . 

2 Ven, 184. "Tenant pur auter vie may limit the term to a man and his heirs, 
= e i „ie OT to the heirs of his body, and ſuch eſtate ſhall deſcend, and is not 
ſettles the within the ſtatute de dons. 


term to the uſe of himſelf in tail, remainder to J. S. equity will not ſupport ſuch remainder for the 
benefit of J. S. Vern. 225-6. | 


z Lev. 138. If lands in borough-engliſh be given to A. and his heirs for the 

3 Red. 475: life of B., and A. die in the life of B., leaving two ſons, the 

436. f __ 

Vaugh. 201. Youngeſt ſhall be the ſpecial occupant, becauſe the heir, that is 
repreſentative of the father as to land of that nature, muſt be 
the occupant, fince the heir muſt take by deſcent, and not by 
purchaſe. | 


Dyer, 323. If a leaſe be made of /and to J. S. his executors and aſſigns 
- — Ay during the life of B., the executors of J. S. ſhall be the ſpecial 


3: was afſets OCCupants, if he dies in the life of B.; for though it be a freehold, 
» way i which in courſe of law would not go to executors, yet they maj 
te the flat. be deſigned by the particular words in the grant to take as occu- 
29 Car. 2. pants; and ſuch deſignation will exclude the occupation of a 
5 5 other perſon, becauſe the parties themſelves, who originally had 
[1Atk.466. the poſſeſſion, have filled it up by this appointment. 


And now fince the ſtatute, if an eſtate pur auter vie be limited to a man, his heirs, executors, admini- 
{trators and aſſigns, and be not deviſed, it deſcends to the heir as a ſpecial occupant, and of courſe itt 


j erſonal repreſentative of the perſon laſt ſeĩſed cannot recover the title deeds from the perſon laſt ſeiſes 
Atkinſon v. Baker, 4 Term. Rep. 229. ] 


2 Roll, But if à rent be granted to J. S. and his executors, during tht 


Abt. 151. life of B., by the death of J. S. the rent is determined, _—_ 
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the executors cannot take as ſpecial occupants, ſince the nature of 


the thing lying in agreement is not capable of occupation, nor can 


they take by the grant, becauſe then they muſt take as repreſenta- 
tives, which they cannot be of a freehold ; and the law will not 
permit people at their pleaſure to vary the courſe of deſcents. 

So, if a rent be granted to A. his executors and aſſigns, during 
the life of B., and A. die inteſtate, the adminiſtrator cannot claim 
the rent; not as occupant, becauſe no man can make himſelf a 
title to rent by way of occupancy : not by the deed, becauſe he is 
not aſſignee within the words of the grant by the letters of admi- 
niſtration, therefore the rent is determined, ſince none can claim 
it as occupant. | 

Yet if the rent be granted to a man and his heirs during the 
life of another, and the grantee die, his heirs ſhall take as ſpecial 
occupants ;z for though in point of property the rent is not capable 
of occupation, yet ſince the heirs are included in the grant, and 
they are capable of taking the freehold as repreſentatives of the 
grantee, which the executors are not in the former caſe, it. is but 
reaſon the rent ſhould not determine while any perſon compriſed 
in the grant is capable of taking. | 

So, if an annuity be granted to A. and his heirs during the life 
of B., if A. die before B., his heirs ſhall have the annuity, becauſe 
the heirs of A. being the proper repreſentatives to take the free- 
hold deſcending from him, ſince they are compriſed in the grant, 
the grant cannot ceaſe or be void while they are in being, and the 
life not ſpent for which the grant was made. | 


But though all or moſt of the above caſes might formerly have, 


been good law, yet now by the ſtatute of frauds and perjuries it is 
enacted, That any eſtate pur auter vie ſhall be deviſable by will 
in writing, ſigned by the party ſo deviſing the ſame, or by ſome 
other perſon in his preſence, and by his expreſs directions, atteſt- 
ed and ſubſcribed in the preſence of the deviſor, by three or more 
witneflesz and if no ſuch deviſe thereof be made, the ſame ſhall 
be chargeable in the hands of the heir, if it ſhall come to him by 
rcalon of a ſpecial occupancy, as (a) aſſets by deſcent; as in caſe 
of lands in fee-fimple z and in caſe there be no ſpecial occupant 
thereof, it ſhall go to the executors or adminiſtrators of the party 


that had the eſtate thereof by virtue of the grant, and ſhall be aſſets 


in their hands. 
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Vaugh. 199, 
200, Cro. 
Eliz. 901. 
Mo. 664. 
Yelv. g. 
Saltet aud 
Butler. 


Vaugh. 201. 
2 Roll. 

Abr. 151. 
Bulſt. 135. 
Cro. Jac. 
282. Bowles 
and Poole. 
Velv. 9» 


Bulſt. x35. 
Co. Lit. 
388. a. 
2 Roll. 
Abr. 1 51. 


29 Car. 2. 
c. 3: 8 12. 
(a) But ſhall 
be aſſets only 
to pay debts 
by bond or 
ſpecialty, in 
which the 
heir is 
bound, and 
not debts 
by fimple 
contract. 

2 Vern. 710. 
If tenant 
pur auter 
vie dies in- 
teſtate, and 


adminiſtration is granted to J. S. the adminiſtrator is not obliged to diſtribute this term amongſt the next 
of kin, as part of the inteſtate's perſonal eſtate, but ſhall have it himſelf as occupant, for it ſtill contie 
nues a fieehold 3 and the alteration made by the 29 Car, 2. c. 3. was only with reſpect to creditors, that 
15, if it comes to the heir as ſpecial occupant, he ſhall be anſwerable ſor his anceſtor's debts as far as he is 
bound z and if to executaxs or adminiſtrators, they for all debts generally; but it ſhall not be aſſets to pay, 


gacies, except ſuch as are particularly deviſed thereout. Mich. 8 Will. 3. in B. R. between Oldham 


and Pickering, 2 Salk. 464. per totam curiam. But ſee now 14 Geo. 2. c. 20. & 9. whereby diſtri- 


viſed. 


vation ſhail be made of eſtates pur auter vie, whereef there is no ſpegial occupant, and which are not de · 
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Efate for Life end Occipaney, | 
(C) How far Tenant for Life may diſpoſe of his 23 
Eſtate, either ſingly by himſelf, or by joining cho 
with him in Reverſion: And herein of his For- ooviſe 


feiture, either by Common Law or Statute. * + 
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lib. 2. tit. from the lord of the fee ; but any alienation or diſpoſition was 


6. fol. 523. : ; 
9 then a forfeiture; but in England, where the allodial property pre- 


lib. 5. vailed in the Saxon times, they were allowed to alien in (a) ſome 
Cauſe, 32. caſes, which privilege was not only confirmed, but alſo enlarged 
f. 237. 

Staunf, and made general by magna charta; ſo that by that act the feu- 


Prer. 28. a. ditary might alien to whom he pleaſed, provided he left ſufficient 
(a) 1, In to anſwer the lord's ſervices, which ſeems to have been a privilege 


remuneratio- : i 
nem ſervici, Mightily contended for. 

that is, for ſervices done to the feud, as for ſervices done in the wars by the f-udal tenant, or in peace, 
by ploughing the feud at home; both theſe being either for the profit or honour of the feudal lord, they 
formerly valuing themſeives upon the number and honour of their tenants. 2dly, In frank marriage 
with the daughtcr of the feuditary, or ſome other of his blood, becauſe this multiplied tenants to the 
lord. zdly, In frankalmoigne or free alms, the ſuperſtition of the times allowing it far the good of the 
foul, Glanvil, lib. 7. cap. 1. 41. Staunf. Prær. 27, 28. 


2 Inſt. 65. 
Roll. Abr. 
8 54. Co. 
Lit. 251 


Yet notwithſtanding this Iaw, if tenant for life aliens in fee, this 
is {till a forfeiture, for that ſtatute only permits a lawful diſpoſition, 
but does not allow any alienation to the prejudice of him in reyer- 
ſion, and therefore where tenant for life takes upon him to transfer 
the fee- ſimple, it is a renunciation of the feud, and contrary to his 
oath of fidelity. So, if tenant for life aliens to another for the life 
of the alienee, this is a forfeiture, for it can be no lawful alienation 
within magna charta, becauſe it is palpably to the prejndice of 
him in the reverſion. | 
Roll, Abr. If A. leſſee for life leaſes to B. for the life of B., if A. lives fo 
854. long; this is a forfeiture of A.s eſtate, becauſe B. has an eſtate 

for his own life, though under a contingency, which muſt neceſſi- 
rily deveſt the reverſion. | 

But if A., leſſee for life, levies a fine to B. for the life of A. to the 
bk "oa uſe of B. for his own life, this is no forfeiture ; for the eſtate grant- 
Roll. Abr. ed by the fine was only for the life of A., and the limitation of a 
854. greater uſe can be no forfeiture, for the eſtate out of which the ule 

arifes is only during the life of 4. | 
ro. Elia. Huſband ſeiſed of lands in right of his wife for life, and they 
Ki. * . ers both by deed of feoffment convey the land to J. S. and his hens, 
"ig ir baron Haben to him and his heirs, to the uſe of him and his heirs, for the 
and feme be life of the wife; this is a forfeiture of her eſtate ; for there being 
oy yg 6 * a fee- ſimple conveyed to J. S. by the deed and livery, the words 
they both of reſtraint for the life of the wife refer only to the limitation of 
join in a the uſe, ſo that the fee- ſimple remains {till in the feoffee; but tlus 
it ſeems is a forfeiture only during the coverture. ; 


t:viiment, 
or the huſ- 
band alone; theſe are forfeitures, but they affect the wife only during the coverture ; for ſhe can be 
bound by no act of heis without examination in the court of record. Roll. Abr. 851. 8 Co. 44 
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t tenant for life makes a leaſe for years, this was never looked 8 Co. ac. 
upon to be a forfeiture, becauſe the leſſee for years was originally Co: Lit. 
but a bailiff to the freeholder, and the tenant for life only had the * 
freehold, and was to anſwer the ſervices, and he in reverſion was 
nowiſe affected by it, becauſe there was no inveſtiture or other 
act of notoriety done to diſpoſſeſs him of his reverſion. But upon 
the death of tenant for life the termor's intereſt ceaſed, becauſe 


the perſon from whom he derived his authority as bailiff being 
dead, the authority muſt neceſſarily ceaſe with the perſon that 
granted it; and in this caſe, if tenant for life enters upon his 


eſe, and makes a feoffment to another, this is a forfeiture of his 
whole eſtate, but the term for years continues, becauſe the wrong- 
ful act of tenant for life ſhall not prejudice a ſtranger's intereſt; 
and if he in reverſion enters, he muſt take it ſubject to the charges 
he had power by law to lay on it; yet in this caſe, if tenant for 
life had entered and committed waſte, this had been a forfeiture 
of his eſtate, and the term had been loſt too; but this is by the But for this 
expreſs words of the ſtatute of Gloucefter, which gives the place at- 
waſted as a penalty to him in reverſion, and cannot be done if the "mw 
term continues notwithſtanding the waſte. x 
Of things which may be transferred without the notoriety co. Lit. 251. 


of livery and ſeiſin, ſuch as rents, advowſons, Sc. which lie in Co. 1. 


grant, a man cannot by any diſpoſition or act in pars forfeit them; 
and therefore, if a man ſeiſed of a rent, advowſon, or common 
for life, grants them by deed to another in fee, this is no forfeiture, 
for this can be no way prejudicial to him in reverſion, becauſe, 
ſhould the grantee claim an eſtate in fee, he can make no title 
without the original grant made to his grantor, by which it muſt 
appear what intereſt he had, and conſequently, what eſtate he 
could convey z and ſo the grantee, notwithſtanding the grant in 
fee, can claim no larger eſtate than his grantor had power to 
make, and ſo he in reverſion can receive no prejudice. | 

So, if tenant for life of lands, by indenture enrolled, bargains 6 Co. 14. b. 
and ſells them to J. S. and his heirs, this is no forfeiture, but the 
bargainor paſſes only what he may lawfully paſs; for though by 
the ſtatute 27 H. 8. c. 10. deeds enrolled grew a common con- 
reyance for transferring of lands, which could not paſs at common 
law without the inveſtiture of livery ; yet being a manner of con- 
veyance known before at common law, it was conſtrued to 
have no new effect given it by the ſtatute, but what the ſtatute 
expreſſed. | 

but if a man be ſeiſed of a manor for life, to which an advow- Roll. Abr. 
ſon is appendant, and he alien one acre, or the whole manor, with *5+ 
the advowſon in fee; this is a forfeiture of the advowſon ; for as 
ft is a forfeiture of the acre or manor to which it is appendant, ſo 
r mult be alſo of the advowſon, ſince the alienation makes no 
lererance of them. | 

lf leſſee for life of lands aliens in fee upon condition, and Roll. Abt. 


enters for the condition broken, yet the leflor may enter for the 2 
orfeiture. | | Palm. 203. 


der if tenant for life aliens upon condition, that if he himſelf pays 10 J. that he ſhall re-enter, and that 
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If be fails in payment, that then the alience ſhall have the fee-fimple ; thopgh he pays the money, 5. 


the reverſioner may enter for the forfeiture, becauſe the fee was transferred immediately upon the 1 If 1 
tion, which was a renunciation of the feud, and conſequently a forfeiture. Roll. Abr, 8 56. will, 
co. Lit. If tenant for life levies a fine, by which the reverſion is deret. 2% 
251. b. ed; this is a forfeiture, becauſe. it is a more ſolemn xenunciaticn 2 

of the feud than any alienation in pair can be. Te, 3 
Roll. Abr. So it is of a rent, advowſon, or any thing elſe that lies in gran: m_ 
2 for if tenant for life of them levies a fine, it is a forfeiture: f N 15 
though the fine being of a rent, &c. paſſes no more than it ny ce. 
lawfully paſs, yet being a publick and ſolemn renunciation of the * 2 
eſtate for life, in a court of record, this amounts to a forfeitur { 1 
and ſo differs from a grant in pais. | wa 
Vigellius Another way of forfeiture in a court of record is, by claiminy _ 
Cauſe, 32+ a greater eſtate than he had by the feudal donation, or by affirm af 
ing the reverſion to be in any other perſon than his lord. Thi wo 
ſeems to be grounded on a rule in the old feudal law, that if na 
vaſſal denied that he held the feud of his lord, and it was pron wn 
againſt him, ſuch denial was a forfeiture. Now this denial nay ſurlei 
be when the vaſſal claims the reverſion himſelf, or accepts a git If 
of it from a ſtranger, or acknowledges the reverſion to be in: ant; 
ſtranger ; for in all theſe caſes he denies that he holds the feud 3 
from the lord: but, as by the feudal law, the vaſſal was to k 1 
convicted of this denial, fo in our law theſe acts which plaiul 4 ; 
amount to a denial muſt be done in a court of record, to m ....-;: 
them a forfeiture; for ſuch act of denial appearing on record i hin 
equivalent and equally concluſive as a conviction* upon ſolem 3 
trial; and all other denials, that might be uſed by great lords in ate 
trepanning their tenants, and for a pretence to ſeiſe their eſtatts quent 
by our law were rejected, for ſuch convictions might be made) praye 
ſuch great lords where there was no juſt cauſe : but the deniald 3 
the tenure upon record could never be counterfeit, or be abult If 
to any injuſtice; and therefore this notorious and ſolemn act d bring 
the tenant was retained as a juſt cauſe of forfeiture by our lv. grant 
7 Go. $5: ; And therefore, if tenant for life be difſeiſed, and bring a wil dont 
. * of right, this is A forfeiture of his eſtate ; becauſe by ſuing-a wil BHS 
80, if ina Of right he admits the reverſion in fee to be in himſelf, and no fo 
zuid jors conſequence denies that he holds over. So it is, if, in 2 writ d and 
— ae right brought againſt him, he ſhould join the miſe on the met W 
againſt him, right; for by taking upon him the privileges of tenant in fer, "WW for 1; 
N admits the inheritance in him, which is a denial of the tenure had | 
fimple ; this is a forfeiture, Roll. Abr. 853. 2 Co. 68. b. _ 
| | U 
Dyer, 148. If tenant for life accepts a fine come ceo, Sc. of a ſtranger, th — 
1 is a forfeiture of his eſtate; for this is a denial of the tenure after 
$52. two accounts: 1/, In admitting the reverſion to have been in i 8. 8 
9 Co. 106. ſtranger to convey. 2dly, In accepting of it himſelf to the H 3. i. 
judice of him in reverſion. not 
A. 2h N If A. be tenant for life, remainder to B. for life, and 4. vant 
Abel. a fine to B., this is a forfeiture of both their eſtates; for by and 
| own act on record, they have denied the reverſion to be 11 ineff 


lord, the firſt by giving, and the latter by receiving it. | 
N 1 | 
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If tenant for life be diſſeiſed, and the diſſeiſor make a leaſe at 
will, and tenant for life levy a fine come ceo, c. to the leſſee; 
this is a forfeiture, and he in the reverſion, though he had but a 
right, may take advantage bet. | | 

If a ſtranger bring an action of waſte againſt tenant for life, 


and the leſſee plead nul waſte fait, in bar to the action; this is a 


571 
2 Co. re, 
tics 
Buckler's 
caſe. Co. 
Lit. 2 52. a. 
Co. Lit. 2 5. 
Roll. Abr. 


forfeiture, becauſe by his plea he admits the ſtranger to be 8 
the proper perſon to puniſh the waſte, if there had been any 
committed. | | | | 

If the demandant in a real action recovers againſt the tenant co. Lie. 
for life by default or nient dedire, or by pleading covenouſly to the 252. 4. 
diſheriſon of him in the reverſion ; theſe are forfeitures of his — Abr. 
eſtate; for tenant for life is intruſted with the freehold, and is 
to anſwer to ſtrangers precipes, and defend his own as well as the 
rererſioner's intereſt ; but when he gives way to the demandant's 
action, he admits the right of reverſion to be in him, and, by 
conſequence, denies any tenure of his reverſioner, which is a 
forfeiture. | 

If tenant for life prays in aid of him in reverſion, and has it Roll. Abr. 
granted him, and J. S. comes into court without proceſs, and 853. 
{ays, he is the perſon of whom aid is prayed, and that he is ready nn 
to join in aid; but tenant for life denies him to be the perſon, 
and is adjudged to anſwer ſole; if this be the perſon that has the 
reverſion, tenant fox life has forfeited his eſtate by his denial of 
him, becauſe the prayer in aid being —_ of him in reverſion, 
and the tenant denying him to be the perſon of whom he prayed 


in aid, he has denied the reverſion to be in him, and, conſe- 


quently, has denied to hold of him. So it is if he had at firſt 
prayed in aid of a ſtranger; this had been a forfeiture for the 


{ame reaſon. | 


If a ſtranger grants the reverſion by fine, and the conuſee Co. Lit. 
brings a quid Juris clamat againſt the lefſee, who attorns to the 24 * 
grant; this is a forfeiture, becauſe he thereby admits the rever- 555. _ 
lon to be in a ſtranger ; but if he be erroneouſly adjudged by the 
court to attorn, and he does it in obedience to the court, this is 
no forfeiture, becauſe he was bound by the judgment to attorn 
and did nothing wilfully to the prejudice of him in reverſion. 

Where he in reverſion is party to the conveyance, there, tenant Co. Lie. 
for life may by ſolemn inveſtiture convey a greater eſtate than he 4* a. 
had by the firit feudal contract: as, if A. tenant for life makes a 
leaſe to B, who is in reverſion, for the life of B., this is neither a 
ſurrender nor forfeiture : not the firſt, becauſe 4. has not wholly 
parted with his own eſtate, but hath left a reverſion in himſelf 
after the death of B., who may poſlibly die firſt ; and therefore if 
B. takes a wife, ſhe ſhall not be endowed of ſuch eſtate, becauſe 
B. is but tenant for life by the conveyance: a forfeiture it can- 
not be, becauſe he in reverſion is party, who cannot take ad- 
vantage of it as a forfeiture, contrary to his own concurrence 


and approbation, for that were to render his own act void and 
meffectual. 
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Co. 76. b. 


Co. Lit. 
42. a. S. P. 


P 47 Aſſ. pl. 2. 
Co. 7 6. b. 
Co. Lit. 
42 A. 
Roll. Abr. 
755 
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Roll. Abr. 
855. 


Roll. Abr. 
$55. 5 
Co. Lit. 
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Co. 76. 
6 Co. 15. 2. 
Plow. 140. 


Ca. 56. 
Plow, 140 · 


life of the huſband ; this is a forfeiture; for though he in rever- 


| wry can make the feoffment effectual; for if the eſtate pall 


Eſtate for Life and Occupancy. 

If A. tenant for life enfeoff B. in remainder for life ; this 11 80, 
ſurrender ; for a forfeiture it cannot be, becauſe B. in remainder by dee 
was party, and A. can have no reverſion, becauſe he conveyed th and uf 
whole eſtate. | | tail, tl 
But if A. be tenant for life, remainder to B. in tail, remainde Wl tl 
to C. in fee, and A. make a feoffment to B. and his wife, an had be 
their heirs, and then B. die without iſſue, C. may enter for the for life 
forfeiture : for this could be no ſurrender, becauſe the feme, who made: 
had no intereſt in the land, was party to the feoffment, and ſhe A. t 
mult claim under the feoffment, which being made to a ſtranger, 4. and 
muſt neceſſarily deveſt the remainder, which is a forfeiture of a diſco 
A.'s eſtate, and, conſequently, C. may enter, fince the eſtates d fully d 
A. and B., which hindered him, are ſpent and determined, minab! 
Therefore, if tenant for life, remainder in tail, remainder in forteit 
fee, and the tenant for life enfeoffs him in the laſt remainder, the mand: 
mean remainder-man may enter, becauſe this deveſted his u. But 
mainder, and by conſequence was a forfeiture. Kolimn 
If tenant for life makes a feoffment in fee to baron and fem, _ 
ſeiſed of the reverſion in right of the feme; this can be no ſur. ! X 
render; for whatever veſts in the huſband by the feoffment, mult “ 
neceſſarily be deveſted out of the wife, and when ſhe enters in Wi : mY 
the land ſhe is remitted to her former right. | 0 
If baron and feme, ſeiſed in right of the feme for life, leaſe for I 


life by indenture to him in reverſion, being within age, for the _ 


80, 
night! 
feiture 
imple 


ſion be party to the leaſe, yet being an infant he is not bound by 
the contract to his own prejudice ; but if he in reverſion hal 
been of full age, the leaſe had been good, becauſe he had di. 
mo ” the advantage of the forfeiture by his acceptance a "Wl 
the leaſe. | 

The next thing to be conſidered is, where tenant for life and ht ry 
in reverſion join in the conveyance: and this has a. different 
operation, as the feoffment is with or without deed ; for if it be 
without deed, then this is conſtrued to be a ſurrender of the eſta 
for life, and the feoffment of him in reverſion, for no other inter 


gift in 
eltate 
were { 
Curing 


rom the tenant ſor life to the feoffee, it will be a forfeiture of Te 
eſtate, whereof he in reyerſion may take advantage, notwithſtani- Wi vin in 
ing his joining; for he having only the reverſion had nothing 8 nonag 
do with the freehold, and by conſequence could make no fol BE life | 
ment or livery : and it cannot be a grant or confirmation of hun WW cefed 
in reverſion for want of a deed : therefore, to make it effeQual! If | 


is conſtrued the ſurrender of the tenant for life, and the feoilme reſery 


of him in reverſion. | rerſio 
But if tenant for life and he in reverſion join in a feoffment 1 
deed, then each paſſes only his own eſtate; the tenant for life th fore f 
freehold in poſſeſſion, and he in reverſion his reverfion : and u lang, 
cannot be a forfeiture, becauſe he in reverſion joined in a prop Te 
conveyance to transfer his reverſion ; and having paſſed it to d leſſee 


ther, has no intereſt left to entitle him to take advantage of ann 
forfeiture, if it was one. 9 


Eſtate for Life and Dccitpancy, | 373 


80, if tenant for life, remainder in tail, join in a feoffment Co. 76. b. 


us 12 by deed ; this is no diſcontinuance, but each gives only his oπ.]n; 77: * 
lainder and upon the death of tenant for life and him in remainder in 
ed the tail, the iſſue, or thoſe in reverſion may lawfully enter, becauſe 

then the eſtate that paſſed is determined: but if ſuch feoffment 
* had been by parol, then it had been the ſurrender of the tenant 
f 1 8 for life, and the feoffment of him in remainder, which would have 
. 2 made a diſcontinuance. _ 


6d ho A, tenant for life, remainder in tail to B., remainder in tail to C., Co. 76. 
J. and B. join in a fine come ceo, &'c. to a ſtranger ; this is neither Brodon's 


1 z diſcontinuance nor forfeiture, for each gives what he may law- _ 25 
dates G l diſpoſe of; the tenant for life his eſtate, and B. a fee deter- _ 634- 1 
| ninable on his eſtate- tail; and to prevent any diſcontinuance or Vent. 160. 1 
nder u forfeiture, it ſhall be firſt conſtrued to be the grant of B. in re- 9 
Jer. ur mainder, and then of A. the tenant for life. „ vs 
Hh 20 But if A. tenant for life, and B. in remainder for life, join in a Dyer, 339. | | 
| feofment; this is a forfeiture of both their eſtates, and he in re- Bom Abr. | | 1 
K mainder or reverſion may enter preſently, becauſe this feoffment 5 * | 1 
no fur ted 2 greater eſtate than both of them could lawfully make, and | | 
it, muſt conſequently muſt deveſt the reverſion or remainder. in fee, and 1 
NN nl ſo amount to a forfeiture. So it would be if a remainder had 


been to C. in tail, remainder to the right heirs of B. for the feoff- 
leaſe fr nent conveying a fee in poſſeſſion, which B. had not in him, muſt 
for the BY nrceſſarily deveſt the remainder to C., and, conſequently, be a for- 
teiture, whereof he may take advantage. X 
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1 revere F : 2 . . . - . . q 
ound by 50, if B. in remainder for life, with ſuch laſt remainder to his [Between 

don ha "gt heirs, levy a fine come ceo, Cc. to a ſtranger; this is a for- e 

had dif. feiture of his remainder for life, becauſe the fine conveys a fee- Roll. Abr. 


tance imple in poſſeſſion by eſtoppel, againſt which he can make no 855. Sty. 
erment; or by making fractions of the eſtate, ſay, he only paſt . 5 
m__ eſtate for life in preſenti, with a fee- ſimple expectant on the divided; and 
diggerent WY © of C. without iſſue, becauſe the fine ſuppoſes a precedent the reporter 
ik k plit in fee-ſimple, which he could not lawfully make whilſt the lays, Rs. 
it it de . . . In Whatjudg- 
be eln ellate for life of A. and the intermediate remainder of C. in tail ment was 
er inte. ere ſubſiſting; and therefore ſuch fine is a forfeiture, though given? S. C. 


. . . Cited in Sir 
ite pale during the life of A., C. can take no advantage of it. Wm: Jon. 63.70 4 Kb 733•1 


Fe 4 J | Tenant for life, the reverſion in fee being an infant, they both Co. 76. b. 
Kt a jom in a fine, which is afterwards reverſed by the infant for his Vent. 160. 
thing 


. nonage; yet the conuſee ſtrall hold during the life of tenant for 
no teole BB life, becauſe diſtinct intereſts paſſed from each of them, and the 
| of hn g detect in one ſhall give no advantage to the other. 
eCtual, If tenant for life and he in reverſion join in a gift in tail, 6 co. 15. a. 
coffment relerving rent; this can be no forfeiture ; becauſe he in the re- 
Verſion joined, and the tenant for life ſhall have the rent during 
ment of his life, becauſe the rent comes in lieu of the land, and there- 


751 b * ſhall go according to the eſtates they had reſpeCtively in the 
7 and. g 1 


a prop# 
it to any 
ge of te 


bly 


Tenant for life and he in reverſion join in a leaſe for life, the Co. Lit. 
rice commits waſte, they both ſhall join in an action of waſte, 42: * 
ad the tenant for liſe ſhall recover the place waſted, becauſe he in 

reverſion 


1 


Eſtate for Lite and Occupancy, 


reverſion by joining hath admitted a reverſion to be in the tenzy 
for life, and conſequently the forfeiture to belong immediately to 
him : but he in the reverſion ſhall have the treble damages, be. 
cauſe they are given for the waſte and deſtruction done to the 
inheritance wherewith the tenant for life has nothing to do. 

It A. and B. jointenants, and to the heirs of B. join in a lex 
for life, A. has a reverſion, and ſhall join in an action of waſte. 
but the writ muſt be ad exhereditationem of B., becauſe he nh 
hath the inheritance. ; 


Co. Lit. 
42 A. 


6Co. 14. b. If A. tenant for life, and B. in remainder in fee join in a leaf 8 
5 0 5 for years by deed; this, upon the delivery of the deed, is the leafs 
Mo. 72. of A. during his life, and the confirmation of B. for A. being exhibi 
Co. Lit. tenant in poſſeſſion, the poſſeſſion could only paſs from him; ad v:icin 
45˙ K+ the leaſe being made by deed carries the approbation of the re. pro 
verſioner, and therefore is conſtrued his confirmation; and there. WM diſpute 
fore, where the leſſee declared of a joint demiſe by A. and B, proper 
it was adjudged he had failed of his title, becauſe during the lif As | 
of A. it was only his demiſe, and B. having only an intereſt in re. Wi good © 
verſion could give the leſſee no intereſt in poſſeſſion. | when 
Dyer, 234+ But in this caſe, upon the death of A., it becomes the ſole de- WW ruth; 
150 7 miſe of B., for it can be no longer the demiſe of A., who is not W'cligi0! 
Newdigate's in being, and whoſe intereſt in the land determined with his WW: in a 
caſe, death; but the leaſe does not determine by the death of A., be Nece t. 
bi "FSA * cauſe, though A. could transfer the land only during his om :ngua 
45+ a. life, yet the term having the approbation of B., who has the ab- Wſ'iiling 
ſolute property, ſuch joining and approbation has made the leſſer's Wh torn 
intereſt abſolute and indefeaſible during the term; and therefore teen 
upon the death of A. it becomes the demiſe of B., for B. has the em? 
ſole and abſolute intereſt in the land, and the leſſee can hold of WW! oth 
none elſe ; and therefore it ſeems that if B. brings an action of Fror 
waſte againſt the leſſee, he may declare of a demiſe by himſel, r dn 
without taking notice of A., becauſe upon the death of A. it b- Ne (a 
comes the ſole leaſe of B. | 
Lady Whet- [By marriage ſettlement lands were conveyed to truſtees and (a) 1 
—_— their heirs to the uſe of huſband for life, remainder to the uſt 
2 P. Wm. Of truſtees to preſerve contingent remainders, remainder to . 
147. the uſe of the wife for life, remainder to the firſt, Q. {a 
mr of .the marriage in tail male. The huſband and wife lerii 
591. S. C. a wy" 2. 
a fine, (they having then a ſon an infant, ) and mortgage 
the land to J. S. The huTband died; J. S. brought a bil 3• 
againſt the wife and ſon then of age. The ſon pleaded the ſetti- 
ment, and inſiſted that his mother's eſtate was forfeited, and 4. 
equity ought not to relieve, The lord chancellor upon argument 
allowed the plea. But the cauſe coming on to be heard by te | 
maſter of the rolls, he obſerved, that the uſe and the legal eſtat ; 
were veſted in the truſtees; and the limitations to the huſband, p 


wife, and ſons, were but truſts ; and a truſt for life is not ir 
feited by a fine (a), and fo the plea falſe, not being warranted 0 
the ſettlement. He therefore decreed the plaintiff to hold aud 
3 Ack. 728, enjoy during the life of the wife.) | 


(a) So, 
Lethevillier 
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Evidente. 


8 in publick judicatures it is neceſſary to ſearch into the 
truth of facts as they really are; hence, whatever may be 


whibited to a court or jury, whether it be by matter of record or 


vriting, or by the teſtimony of witneſſes, in order to enable them 


to pronounce with certainty concerning the truth of any matter in 
diſpute, whether ſuch matter relates to a perſon's life, liberty, or 


property, is called evidence. 

As the diſcovery of truth is of the utmoſt conſequence to the 
good of ſociety, fo it lays men under the ſtrongeſt obligations, 
when called upon to give their evidence, to adhere inviolably to 
truth; and this is a matter, not only enjoined by the precepts of 
religion, but alſo by thoſe of reaſon; the violation of truth being 
a {in againſt human ſociety, as it breaks in upon that correſpond- 
ence that is neceſſary to ſocial creatures, by deſtroying the end of 
language, which is the common tie and band of ſociety z and as 
railing a different idea in the mind of the hearer from that which 
is formed in the mind of the ſpeaker, deſtroys all intercourſe be- 
tween mankind ; ſo it prevents that truſt from being repoſed in 


them which is. ſo neceſſary to their own preſervation and the good 


of others. 
From the importance therefore of this matter, the wiſdom of 


Jour laws has laid down ſeveral rules relating to evidence, which 


ve ſhal! conſider under the following heads: 


(a) Who may be a Witneſs : And herein, 


1. Whether a Huſband or Wife may be Witneſs for or againſt 


each other. 
2. Whether a Judge or a Juror may be a Witneſs. 


3. Whether a Counfel, Attorney or Solicitor, may be a 
Witneſs againſt his Client. ; 


4. Whether Plaintiffs or Defendants in the Cauſe may be 
Witneſles. : 


5. Whether an Accomplice in a Crime may be a Witneſs 
for or againſt his Companion. 


6. How far a Perſon is diſabled from being a Witneſs in 


reſpect of his having been attainted or convicted of a 
rime. 


(B) How 
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(B) How far a Perſon is diſabled from being 4 
Witneſs in reſpe& of his being intereſted in the 
Succeſs of the Cauſe. | 


(C) Of the Number of Witneſſes required in our 
Laws. | 


(D) Of compelling a Witneſs to appear and give 


Evidence. 6 0 
(E) Of the Manner of giving Evidence: And herein, yh 
1. Where the Examination is in open Court, and herein d was 
ſuch Queſtions as may be aſked a Witneſs, _ 

2. Of Examinations and Proofs in Chancery. retu; 

/ ; not! 

(F) Of written Evidence: And herein of admitting 500 
Exemplifications or Copies of Records, Ce. nM . 
Evidence. a 
(G) Whether Parol Evidence is to be admitted to wt 
explain what appears on the Face of a Deed u : 


(H) Of Preſumptive Proof. 


(I) Where the Law requires the higheſt Proof H ©: 
Nature of the Thing is capable of. 0 
(K) Of Hearſay Evidence. wii 
(L) Of the Party's Confeſſion. ke 
(M) Of Similitude of Hands. in 


(N) Whether the Depoſitions of Witneſſes in anothe 
Cauſe may be given in Evidence. 


What evidence will maintain the plaintiff's action, vide und? 
the titles of the ſeveral actions; and what the defendat 
muſt plead, and cannot give in evidence, vide alſo uni 
the titles of the ſeveral actions and head of Pleadings. 


(A) Who may be a Witneſs. 


| Co. Lit. 6. ALL perſons may be witneſſes who appear to have (ufc 
228. (a) diſcretion, and who from their (+) principles muſt bef 
age of nine ſumed to have a right ſenſe of the ſanctity of an oath (c), 3, 


* 


aitting 
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tted to 


Jeed ot 
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gfe 
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the obligations it lays them under to depoſe the whole truth, and years has 


nothing but the truth; therefore infants, aliens, villeins, bond- **? allowed. 


; - to give evi- 
men, &c, may be witneſſes, | | Ft 

H. P. C. 263 [An infant under the age of ſeven years may be a witneſs in a criminal proiecution, 
provided ſuch infant a pears upon examination to poſſeſs a ſufficient knowledge of the nature and conſe- 
quenc.s of an oath : there is no preciſe or fixed rule as co the time within which infants are excluded from 
giving evidence; but their admiſſioility depends upon the ſenſe they entertain of the danger and impiety 


of talſehood, which is to be collected from their anſwers to queſtions propyunded to them by the court. 


But it they are found incompetent to take an oath, their teſtimony cannot be received, Rex v. Braljer, 
Leach's Caſes, 180. Powell's caſe, Id. 104. Mr. J. Rooke, in a criminal proſecution that was com- 


iay on io be tried before him at Glouceſter, finding that the principal witneſs was an infant, who was 


wholly incompetent to take an oath, poſtponed the trial till the foliowing aſſizes, and ordered the child to 
be inſt e ucted in the mean time by a clergyman in the principles of her dut,, and the nature and obliga- 
ton of an oath. At the next aſſizes the priſoner was put apon his trial, and the child was produced as a 
witneſs, and being found by the court, upon exatnination, to have a proper ſenſe of the nature of an oath, 
was ſworn, and upon her teſtimony, the prifoner-was convicted, and afterwards executed. Mr. J. Rooke. 
mentioned this ac the Old Bailey in 1795, in the caſe of Patrick Murphy, who was indicted for a rape on a 
oma of ſeven years oid ; and the learnea judge added, that upon a conference with the other judges upon his 
return from the circuit, they had unanimouſly approved of what he had done.] (5) But an infidel can- 
not be a witneſs, i. e. ſuch a one as neither believes the Old or New Teſtament to be the word of God, 
on one ef which our laws require the oath ſhould be adminittered, 2 Keb. 314. 2 Hawk. P. C. 
cab. $26, [All that the law of England 1equires is, that the witneſs ſhould proſeſs a belief in 
a ſupreme being, and his moral providence, and appeal to his omniſcience for the truth of his atteſtation, 
Ihe form of the oath is not of the eiſence of it. 2 Sid. 6, It is immaterial what may be its external 
form, provided it affect the confcierce of the party. An infidel therefore, that is, one not believing in 
revealed religion, is, in general, an admiſſidie witnefs, if {worn according to the ceremonies of his religion, 
Omyct.unt v. Parker, 1 Ark. 21. 1 Wii. $4. But men whoily without religion (and many ſuch, at 
least profeſſectly ſuch there are at preſent) ſhall not be permitted to bear teſtimony in any caſe whatſo- 
cer. 1 Atk. 44 Neither hall a perion excommunicated be a witneſs, becauſe being exciuded out of 
the church, he is ſuppoſed not to be under the influence of any religion. Bull. N. P. 292. 3 Bl. Comm. 
122.——A man def and dumb, with whom communication cou'd be held by means of ſigns, &c. was 
w/miited to give material evidence againſt a priſoner at the Old Bailey, January Seſſions 1786, by Mr, 
Heath, after an argument againſt his comp-tency. (e] The ſolemaity of an oath is required from 
all 1anks, Lords of pailiament, when they g've their teſtimony, muſt be ſworn. Their privilege to 


po!eſt upon honour only is confined to their anſwers in c»urtz as defeadants. Sir W. Jon. 153-4 +5. * 


Cro. Car. 64. 2 Mod. 99. 2 Salk. 513. 1. Wms. 146. In the caſe of the king, bis teſtimony 
in one inſtance been admitted without oath. This was in the reign of James the Firſt, whoſe certi- 
date under his ſign manual, was received as evidence in a Chancery ſuit without exception. Abignye v. 
Clifton, Hob 213. Burt the l-guliry of admitiing this evidence, was juſily queſtioned by a great contem- 
porery authority. 2 Roll. Abr. 636. In one cafe the law diſpenſeth with the formal manner of being 
iworn in favour of certain ſects of our own people, and allows their affirmation to have the force and 
effect of an vath, But this indulgence it confines to civil actions. Stat. 7 8 ut c. 34+ 22 G. 2. 
c. 30, Perhaps the atfirmation of one of theſe ſectaries may be read in defence of a criminal charge 
againſt the ſectary himſelf, but not where his evidence is collateral, and in exculpation of a third perſon, 
we ſectary himſelf not being charged at ail. 2 Burr. 1117+] 7 | 


[ln the ſecond year of Charles the firſt, the Houſe of Lords re- 7 Parl. 
terred it to the judges generally, whether, in caſe of treaſon and AE 
telony, the king's teſtimony is to be admitted : but the king pro- AC : 


hibited them from giving their opinion. As to appearing perſon- Com. Dig. 


ally, and being ſworn in court, that ſeems wholly inconſiſtent 2 
with the royal di Mity. | | (A. 5 


Lunaticks may be witneſſes in lucidis intervallis.] 
But as our law has diſabled ſeveral perſons from being wit- 


| nefles, who may be ſuppoſed ſo far biaſſed as to be induced to go 


beyond the truth, I ſhall conſider this matter, 


1. In relation to Huſbaud and \ ife, and whether they may be 
Witneſſes for or againſt each other. h 


Huſband and wife are conſidered as one and the ſame perſon in Co. Lit. 5 b. 


and to have the ſame (a) affections and intereſt; from whence 2 all Abr. 
Vol, II. me (a) wm e it 646. pl 4: 
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$78 Evidence. 


H. P. C. 263. it has been eſtabliſhed as (5) a general rule, that the huſband can. 


ee +7: not be a witneſs for or againſt the wife, nor the wife be a witneſs 
Raym. 1 for or againſt the huſband, by reaſon of the implacable diſſenſion 
2 Keb. 403. which might be cauſed by it, and the great danger of perjury from 


2 Hawk. . . 
5 * ws taking the oaths of perſons under fo great a bias, and the extreme 


& 16. hardſhip of the caſe. 


[2 Term Rep. 265. 262. 4 Term Rep. 678. The huſbind cannot de a witneſs for the wife even 
oh a queition touching her ſeparate eitate, 1 Burr. 424.] (a) But no other degree of kindred or 
affection, as that of parent to a child, &c., will diſable a pe:ſon from being a witneſs.” Sid 75. 
Salk. 289. pl 28. (5) And holds as well in the courts of equity as in the common law courts, 
2 Chan. Ca. 39, 2 Vern. 79. But where, from the nature and difnculty of the cafe, the vife's 
evidence being corroborated by other circumſtances, was admitted to be read againſt the huſband, 
vide Abr. Eq. 226-7. > 5 | | 


Raym. 1, Hence it hath been adjudged, that the huſband cannot be a 


State Trials, witneſs againſt the wiſe, nor the wife againſt the hufband, to prove 
vol. 4. fol. 


754. S. P. the firſt marriage, on an indictment on the ſtature of 1 Fac. 1. 


admitted in c. II. fora ſecond marriage; but the ſecond huſband or wife may 
df gs be allowed to give evidence, fuch fecond marriage being void, and 
3 Keb. 400. therefore they were never huſband and wife. 


S. P. admitted in Sir John S- vil's caſe, who was convicted of marrying a ſ:cond wife, [Broughton . 
Harper, 2 Ld. Ray m. 752. S. P. 2 Term Rep. 263. S. P.] | 


(ch YideSig, But fome exceptions have been allowed to this general rule, 
431. eſpecially in caſes of (c) evident neceſſity; and therefore it hath 
. been (d) adjudged, and is the conſtant practice at this day, that 
wood's caſe. On an indictment for a forcible marriage grounded on the 3 H. 7. 
Vent. 243-4. c. 2. the wife may be a witneſs againſt the huſband, So, (e) where 
N huſband or wife have cauſe to demand ſureties of the peace againſt 
(e) 2 Hawk. each other. a | 


P. W C. 46. 8 16. | » 

Hutt. 116, Alſo, in Lord Audleys cafe, who held his wife's hands and legs, 
7 7 oe while his ſervant, by his command, raviſhed her, the wife was 
Bat in admitted an evidence. | 


Raym. 1. this caſe is denied to be law; and in Vent. 244. it is doubted of by my Lord Ch. Juſt, Hate, 
Becauſe here is a wife de jure, and fo not like the caſe, where a woman is admitted to prove a forcid's 
marriage. 5 | 
(/)Raym.r. Alſo, in (f) Ray. 1. it is ſaid, that a huſband and wife may 
5 1 5 be witneſſes againſt one another in treaſon; but the contrary 1s 
with this adjudged in (g) 1 Brown. 5 
laſt book, 2 Hawk. P. C. c. 46. 5 16. note ſeems to agree. 


x Brownl, [And by ſtat. 21 J. 1. c. 19. 46. the wife of a bankrupt maj 
47" be examined by the commiſſioners for the diſcovery of his eſtate: 
the contrary whereof was holden to be law before the paſſing of 
this act of parliament. | £7, 
Salk. 289. But no other relation is excluded, becauſe no other relation! 
Sire 925+ abſolutely the fame in intereſt : therefore in Pendrel and Pendres 
before Lord Raymond, which was an iſſue out of Chancery to i 
whether the plaintiff were heir to T. O., the marriage and 
being admitted by order, the mother was admitted to prove tit 
Str. 940. father had acceſs to her. So, in Lomax and Lomax, before Lord 
, Hardwicke, the mother was admitted to prove the marriage; 3 


in an ejectment againſt Sarah Brodie at Hereford 1744, —. 
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% 


Wright admitted the father to prove the daughter legitimate; her 
title being as heir to her mother. | 

In Lord Valeutia's caſe in the Houſe of Lords, where the April 224 
queſtion was, whether the Earl of Angleſea was married to the 777% 
Counteſs Dowager of . Angle/ea, on 15th September 1741, prior to 
the birth of Lord Yalentia their ſon, who was born in 1744, the 
counteſs dowager, having no intereſt, was admitted to prove the 
fact of the marriage. So, where the queſtion was, whether the Goodright 
lellor of the plaintiff was the legitimate ſon of Francis and Mary 5; Mos, 
Stephens, or was born of Mary before their marriage; the court * 
determined, that general declarations by the parents, and the anfwer 
of the mother in Chancery, were good evidence, after the death 
of ſuch parents, to prove that the leſſor of the plaintiff was born 
before marriage. But they ſhall not be permitted to ſay after mar- 
riage that they have had no connection, and therefore that the 
offspring is ſpurious, more eſpecially the mother, who is the 
offending party. But the wife may be permitted to prove the fact Rex v. 


of adultery with her, though not to prove the baron had no Reer, 
| 1 Wilf, 340. 


acceſs, Rex v. Reeding, 8 G. 2. per Ld, Hardwicke. 


A father who was a freeman of a borough by ſervitude, was 1 Will, 333. 
admitted to prove the cuſtom whereby his ſon was entitled to his 
freedom as eldeſt ſon of a freeman. If a legacy be given to a ſon, 
a father may be a witneſs to prove the will. Per cur. ibid.] 


- 


2. Whether a Judge or a Juror may be a Witneſs. 


It ſeems (a) agreed, that it is no exception againſt a perſon's (a)z.Hawke 
giving evidence, either for or againſt a priſoner, that he is one of f. C. . 46. 
the (5) judges who is to try him; and therefore in the caſe of (BY A Pg. 
e) Hacker, two of the perſons in the commiſſion for the trial miſfioner, by 
came off from the bench, and were ſworn and gave evidence, and OE: 
did not go up to the bench again during his trial. out of Chan- 
cery, may himſelf be examined as a witneſs at the ccmmiſſion, but then he muſt be examined firſt by the 


other commiſſioners, after which he may proceed in the execution of the commiſſion. (e) Kelynge, 1a. 
Sid. 133. Style, 233. 


Nor is it any exception to a witneſs, that he is one of the 


jurors; but then he is, if called upon, to give his evidence on 


oath openly in court, and not to be examined privately by his 
companions, 


3. Whether a Counſel, Attorney, or Solicitor, may be a Witneſs 
againſt his Client. | 


lt ſeems agreed, that (d) counſellors, attornies, or ſolicitors are Style, 449 


not obliged (e) to give evidence, or to diſcover ſuch matters as es 503. 
come to their knowledge in the way of their profeſſion; for by the (4 That 3 


duty of their offices they are obliged to conceal their clients' ſe- fame rule 
crets; and every thing that they are intruſted with, is (F) /ub A gills de to 2 


; l a 6 ſcrivener 
emfeſſoris : for were it otherwiſe, no perſon could ever with ſafety „ 


employ a counſel, Sc. ed as counfel 
Ski | ; | or attorney. 
a. 404. [And to a perſon who aQs as interpreter between the attorney and client. Madam du 3 
| . Pp 2 | ca 
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580 -Evidence | 
caſe, 4 Term Rep. 736. (e) In 1 Vez. 63. Lord Chancellor Hardwicke is made to ſay, *that thangh 
« an attorney or counſel concerned for one of the parties, may, if he pleaſes, demur to his being examined 
« as a witneſs; yet if he conſents, the court will not refuſe the reading of his depoſitions : that the 
£6 objection had been often made; ard though ſome partic lar judges had doubted, it was always over- 
&« ruled.” It ſhould ſeem from hence as if the right to obze&t were the privilege of the attorney, not of 
the client; whereas nothing is clearer than that the obligation to filence is for the ſake of the latter, not 
of the former. Bull. N. P. 284. So far from the right to object being in the attorney, the court takes 
upon itſelf to ſtop the witneſs, whenever it diſcovers an anxiety in him to reveal the confidential com- 
munications of his client. 4 Term Rep. 759. 2 Vez. jun. 189. Nor is it true, that a court of equity 
will not refuſe the reading of the depoſitions in ſuch cate ; it will not indeed at once and without examin- 
ation merely upon this ground, ſuppreſs the whole of the depoſition ; but it will direct a reference to 
maſter; and will expunge ſuch part as he ſhall find to be matter of that ſort, which ſrom the confi. 
ende between attorney and client ought not to be diſcloſed. Sandford v. Remington, 2 Vez. jun. 189.] 
(F) Frem the truſt and confidence jep ſed in counſe lors, &c., it has been eſtabliſhed as a rule in the 
courts of equity, that if an attorney or io icitor, at the time that he is treating for his client about a pur. 
chaſe or mortgage, has notice of a prior title, ſuch notice ſhall not affect his client, though notice betore, 
or in another tranſaction ſhall. 2 Vern. 474. [But it ſeems now to be ſettled, that ſuch notice to a 
man's ſcrivener, attorney, agent, or counſel, is ſufficient notice to the party himſelf. Merry v. Abney, 
1 Ch. Ca. 38. Brotherton v. Hatt, 2 Vern. 574. Jennings v. Moore, Id 60g. 1 Br. P. C. 244. S. C. 
Le Neve v. Le Neve, 3 Atk. 646. Sheldon v. Cox, Ambl. 624. The notice however, muſt be in the 
ſame tranſaction. The examination of a title by a counſel, or ſolicitor on a former occalion, ſhall not be 
ſuch a conſtructive notice, as to affect a client in a ſubſequent tranſaction. Fitzgerald v. Falconberg, 
Fitzg. 200. Warrick v. Warrick, 3 Atk. 291. Aſhley v. Bailie, 2 Vez. 368. Steed v. Whitaker, 
Barvard, Ch. Rep. 230. ] : Y 


Vent. 197. But as the inconveniency would be very great, if a counſel, &. 
* were not at all to be made uſe of as a witneſs; (for by this means 
"ko v. | every ſuch perſon's evidence may be taken off by gfving him a 
Andrews, fee z) ſo the courts have come to this mean, viz. upon every queſ- 
pwr tion, to aſk him if he knew it of his own knowledge, or from his 
Remington, Client, &c. for though the oath is general, to ſwear the whole 
2 Vez.jun. truth; yet the intention thereof, and of the law, is only, that he 
gt * ſhould declare what he knew of his own knowledge, and not 
Seal's caſe, reveal what he was intruſted with by his client. [Collateral facts, 
Bull. N. P. and acts done by his client in the courſe of the buſineſs in which 


2 „he has been employed, he is bound to give evidence of: nay, an 
Watkinſon, attorney has been obliged to prove his client's having ſworn and 


pong 1122. ſigned the anſwer upon which he was indicted for perjury (a). 


Cobden v. It hath been adjudged too, that he was at liberty to give evidence 
K of a converſation between him and his client touching the juſtice 
Rep. 431. Of his ſuit, after a writ of inquiry executed on an interlocutory 
In this caſe judgment, and a compromiſe thereupon for the purpoſe of the 
EO N ſuit having been obtained, the communication could not be {aid 
was made to be made by way of inſtruction for conducting the cauſe. | 


after the ſuit was at an end, and it was -bat which the judgment of the court turned upon. Had he 
acquired his information, pending the ſuit, during the time he aged as attorney, he would not have 
been permitted to diſcloſe it; for in that caſe, the obligation to ſecrecy continues after the determinauen 
of the ſeit, and indeed ceaſeth at no period of time. 4 Term Rep. 759. 


Wilſon v. So, where it appeared that the attorney propoſed to be examin- 
3 — ed, thongh confidentially and profeſſionally conſulted with by one of 
Rep. 753. the parties, in parts of the bufineſs which conſtituted the ſubjeQ- 
| matter of the ſuit, was yet not actually employed as his attorney 
in that particular cauſe, it was adjudged, that he ought to be ex. 
amined, for that the privilege of a client only extends to the calc 
of the acting attorney for him. | : | 
Ducheſs of This privilege is confined to the caſes of counſel, ſolicitor, and 
teste attorney, and does not extend to any other profeſſions. ] 


| eaſe, 118t. | 
Tr. 243. 4 Term Rep. 738-9. 4 Whether 
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Evidence, 


J. Whether Plaintiffs or Deſendants in the Cauſe may be Wit- 
nefles. | 


In an action of treſpaſs againſt ſeveral perſons, one of them, 
whom the plaintiff deſigned to make uſe of as a witneſs, was by 
miſtake made a defendant; and on motion the court gave him 
leave to omit him, and have his name ſtruck: out of the record, 
though after iſſue joined, in order to have the benefit of his teſti- 
mony. | 

And therefore, where in an information for a miſdemeanor the 
attorney general (Trevor) offered to examine a defendant for the 
king, which the court would not permit, he entered a noli proſequi, 
and then examined him. ee 

So, where two were indicted for an aſſault, and one ſubmitted, 
and was fincd one ſhilling, the Chief Juſtice admitted him as a 
witneſs for the other. 

If any perſon be arbitrarily made a defendant to prevent his 
teſtimony, it is ſaid, that if nothing be proved againſt him, he ſhall 
be ſworn, for he does not ſwear in his own juitification, but in 
juſtification of another. But guere, whether a verdict fhould not 
be ſirſt taken for him? 

If a material witneſs for the defendant in ejectment be alſo 
made a defendant, the right way is for him to let judgment go by 
default: but if he plead, and by that mean adnut himſelf to be 
tenant in poſſeſſion, the court will not afterward, upon motion, 
{lrike out his name. But in ſuch caſe, if he conſent to let a ver- 
dict be given againſt him for as much as he is proved to be in poſ- 
ſeſſion of, there ſeems to be no reaſon why he ſhould not be a 
witneſs for another defendant. - it 

In treſpaſs, the defendant pleaded in bar of the action that 
R. M. named in the mul cum paid the plaintiff a guinea in ſatiſ- 
faction, and iſſue was joined thereon : the defendant produced 
R. M. and per Eyre, C. J. he may be examined, for what he is now 
to prove cannot be given in evidence in another action, and in 
effect he makes himſelf liable by ſwearing he was concerned in 
the treſpaſs. 

But if the plaintiff can prove the perſons named in the emu 
cm in treſpaſs guilty, and parties to the ſuir, which muſt be by 
producing the original or proceſs againſt them, and proving an in- 
effectual endeavour to ſerve them, or that the proceſs was loſt, 
the defendant ſhall not have the benefit of their teſtimony.) 

According to the law and practice in the courts of equity, de- 
fendants in a cauſe may be witneſſes, for they are forced into the 


Cauſe and if their being made parties ſhould abſolutely invalidate. 
their teſtimony, it would be in the power of any one who had a 


mind to oppreſs another, to deprive him of his defence, by making 


the moſt material witneſſes defendants in the ſuit ; and therefore 


any of the defendants to a ſuit may be examined as witneſſes, ſaving 
juſt exceptions to their credit. | 


But plaintiffs cannot examine each other as witneſſes in the 
Gule ; becauſe if the cauſe miſcarries, the plaintiffs will be 


Pp 3 able 


5 


Sid. 441. 
but for this 
vide Style, 
401. 404. 
Savil, 34. 
2 Roll. 
Abr. 68 5. 


Jid. 237. 


Bull. Ni. 
Pri. 285. 


Rex v. 
Fletcher, 


2 Str. 633. 


Bull. Ni. 
Pri, 285, 


Dormer and 
Forteſcue, 
M. 9 G. 2. 
ibid. 


Poplet v. 
James, 

Tr. 5 G. 2. 
ibid. 


Reaſan v. 
Ewbank, 
H. 16. Is 
per umnes 


Juſt . ibid . 


2 Chan. 
Ca. 214. 
Vern. 230. 


Vern. 230. 
Abr. Eq» 
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no 1 


Ibbotſon v. 
Rhodes, 

1 Ca. 
Abr. 229. 

a Vern. 554. 


(4) 2 Hawk. 
P. C. . 46. 


§ 18, 


[It was at 
one time 
doub:ed, 


* 


Evidence, 


ſelves. | 
And the practice is, that if a plaintiff wants to examine a de- 
fendant as a witneſs, he muſt obtain an order by motion or peti- 
tion for that purpoſe. This order is of courſe, and muſt be ſerved 
on the adverſe party's clerk in court. The defendant too may ob- 
tain the like order to examine a co-defendant as a witneſs for him. 
But all theſe orders are upon ſuggeſtion, that the defendant is not 
concerned in point of intereſt in the matters in queſtion, and they 
are never granted but with a clauſe of (ſaving juſt exceptions to 
the other fide); and theſe muſt be made at the hearing. of the 
cauſe. The order for examining a defendant muſt be produced at 
the commiſſion office; or in the examiner's, when the defendant 


liable to coſts, and therefore their ſwearing is to exempt them 


attends to be examined, for without it he cannot be exemined, as 
it is by virtue of that order, and the authority given them by the 


court, that they are empowered to examine him, and they cannot 
do it otherwiſe. | 

[If there be but one witneſs againſt a defendant's anſwer, the 
court will direct a trial at law to try the credibility of the witneſs, 
and in ſuch cafe will order the defendant's anſwer to be read to 
the jury.) | | 


5. Whether an Accomplice in a Crime may be a Witneſs for or 


againit his Companion. 


As to this, the following particulars are laid down as law by 
Mr. Serjeant (a) Hawkins : Iſt, That it hath been long ſettled, 
that it is no exception againſt a witneſs, that he hath confeſſed 
himſelf guilty of the ſame crime, if he hath not been indicted for 
it; for if no accomplices were to be admitted as witneſſes, it would 
be generally impoſſible to find evidence to convict the greateſt 
offenders. 

Alſo it hath been often ruled, That accomplices, who are in- 
dicted, are good witneſſes for the king, until they be convicted. 


whether the evidence of an accomplice, unconfirmed by any other evid 'nce that can materially affect the 
Caſe, were ſufficient to warrant a conviction? But it is now ſettled, that an accomplice is a competent 
witneſs; and that a conviction, ſupported by his teſtimoay atone, is pertely le, al. Atwood's caſe, 
Leach's Caſes, 365 


Bull. Ni. 
Pri. 286. 
Say. Rep. 
290. 


Buſh v. 
Ralling, 
Say. Rep. 


209. cited 


Alſo it hath been adjudged, that ſuch of the defendants in an 
information, againſt whom no evidence is given, may be witneſſes 
for the others. 

It hath alſo been adjudged, that where A., B., and C. are ſued 


in three ſeveral actions on the ſtatute, for a ſuppoſed perjury in 


their evidence concerning the ſame thing, they may be good wit- 
neſſes in ſuch actions for one another. | ; 
[It hath been adjudged, that a-particeps criminis is a good wit- 
neſs for the plaintiff in treſpaſs : though he is left out on purpoſe 
to make him a witneſs, and a recovery againſt the defendants in 
the action is a good bar as to him. | | 
In an information for bribery at an election on the ſtat. 2G. 2. 


the perſon bribed, and who had taken the bribery-oath, bo 
calle 
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„ Ebiden tte. ---. 
called as a witneſs. He was objected to as a particeps criminic, alſo by Ld. 
and on the ground that the tendency of his evidence Was OY 
to diſcharge himſelf, as the ſtatute exempts from the penalty * 
any perſon diſcovering another guilty of the offence. But it 
was holden, that a particeps criminis was in many caſes a good 
witneſs even to obtain a reward or pardon for hjmſelf : that unleſs 
a particeps criminis was admitted as a witneſs, the ſtatute would 
be of no avail, as fuch tranſactions are generally matters of ſe- 
crecy; and Denniſon, J. cited a caſe, wherein C. J. Eyre admitted 
fuch a witneſs, 55 | . 

So, where a clerk had embezzled money and notes, the property Clerk v. 
of his maſter, which he had laid out with the defendant. in illegal ene 
; . | owp. 197. 
inſurances in the lottery; on an action brought by the maſter to 
recover the money and notes, the clerk was allowed, on receiving 
a releaſe,” to be a good witneſs, to prove that they had been ſo 


diſpoſed of by him.] 


6, How far a Perſon is diſabled from being a Witneſs in reſpe& 
of his having been attainted or convicted of a Crime, 


It ſeems now agreed, that a conviction, and therefore a fortior: 2 Hawk. 
an attainder or judgment of treaſon, felony, piracy, præmunire, Sp bed 5. 
or perjury, or of forgery on 5 Elix. c. 14. and allo a judgment in fayerat au- 
attaint for giving a falſe verdict, or in conſpiracy at the ſuit of the thorities 
king (a), and alſo judgment for any crime whatſoever to ſtand in Toy cons 

. . . — . * 
the pillory, or to be whipped or branded (5), being in a court which gion of 
had a jurifdiction, are good cauſes of exception againſt a witneſs, __ _ 

ag: . . Wnic 
7 * . 1211 
while they continue in force, dae 
the crimen fut incapacitates a man from being a witneſs, therefore conſpiracy, barratry, &c. Priddle's 
cale, Leach's Caſes, 349. (4 It is now ſettled, that it is the intamy of the crime which deſtroys the 
c-mpetency of a witnels, and not the nature or mode of the puniſhment, Pendock v. Mackender, 
2 Will. 18. ] | 


But no ſuch conviction or judgment can be made uſe of to this 2 Hawk. 
purpole, unleſs the record be actually produced in court (e). Alſo, I c. 46. 
it1s a general rule, that a witneſs thall not be aſked any queſtion, Po Aut 
the anſwering to which might oblige him to accuſe himſelf of a 1s not ſuf- 
crime, and that his credit is to be impeached only by general ac- MERE 


counts of his character and reputation, and not by proots of par- convictlon 


Acular crimes whereof he never was convicted, Auoone; it 


ä | © muſt be 
followed up by the judgment to conſummate the incapacity, Cowp. 3+] 


It is alſo agreed, that outlawry in a perſonal action is not a 2 Hawk. 


good exception againſt a witneſs, as it is againſt a juror; and 4 : 8 6. 46. 
that a perſon convicted of felony, who is admitted to his clergy f(a) tn the 
= burnt in the hand (d), is thereby re-enabled. to be a wit- Pee wu 
ne 8. ; f a1 © 


Warwick, 
one French, who had been convicted of manſlaughter and allowed his clergy, but not burnt in he hand, 


was holden by the judges not to be a competent witneſs; for that though the ature operates as a pardon 3 
Jet the words are, that the offender, after the allowance of his clergy and burning in the hand, ſhall be 
enlarged out of priſon ; and therefore both conditions are precedent, and until they are complied with, the 
Party :emains convict of felony, and conſequently his teſtimony cannot be received. 3 P. Wms. 486. 
5 Rar. 19 Geo. 3. c. 74. § 3. ſubſtitutes æ diſcretionary power of fining, or ordering to be whipped, 
ons convicted, and liable to be burnt in the hand in lieu of the latter puniſhment ; and ordains, that 
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Tuch fine or whipping ſhall have the ſame effect in reſtoring them to their credit, But felons ednvitied 


Evidence. 


of petty larceny were never ſubject to burning in the hand; as they were never in nerd of praying theig 
clergy. There was therefore this inconſiſtency : convicts of grand la1c2ny, who had undergone the fen. 
tence of thy law, were competent witneſſes ; convicts of petty larceny, who had alla undergone the fen. 
tence of the law, were incompetent. This is rectified by itat. 31 Geo. 3. c. 35. which provides, that ng 


OY ſhall be an incompetent witneſs by reaſon of a conviction for petiy iarcery. 3 Wooadel, 286, 
note. ; 


. Hawk. Alſo, it it ſeems agreed, that the king's pardon of treaſon of 


8 22, 46. felony, after a conviction or attainder, reſtores the party to his 
credit. And it was holden by Chief Juſtice Holt, that the king's 
pardon will remove a man's diſability to be a witnels in all calez 
whatſoever, wherein it is only the conſequence of the conviction 
or judgment againſt him, and not an expreſs part of the judgment, 
as it is in conſpiracy at the ſuit of the king, and in perjury on the 
ſtatute. ; | 

It hath been ruled that a conviction of perjury doth not diſable 
. 46. a man from making an aſndavit in relation to the irregularity of z 
judgment. | | 


2 Hawk. 
P. . 


5 23. 


(B) How far a Perſon is diſabled from being a 
Witneſs in reſpe& of his being intereſted in the 
Succeſs of the Cauſe. : 


os. Lit. 6. II has been always (a) hetd a facred and inviolable rule of evi- 


3 dence in all caſes (b) whatſoever, not to admit the teſtimony 


rule has been Of a witneſs, who is either to be 2 gainer or loſer by the event of 
ſo ſtrietiy the cauſe, whether ſuch advantage be direct and immediate, or 


adhered to 5 
09+ Tins conſequential only. 


ſaid, that though a witneſs is examined an hour together; yet, if in any part of his evidence it appears 
that he was a party intereſted, the court will die the jury, that he is no witneſs, nor his evidence to ba 
regarded. 2 Vern, 463. { The incompctency ef a witnets by reaſon of his being intereſted, may be al- 
certained, either by examining the witneſs himſelf on a vt dire, or bring ing other proof, whether he 12 
intereſted in the event of the ſuit ; tut a patty, it is ſaid, cannot have recourſe to both theſe methods. 
10 Mod. 151. Ambl. 593. Ca. temp. Hardw. 358. It was forme ly the rule to diſallow objections to 


the competency of a witneſs, as too late, after he was ſworn in chief: and though this rule is in ſome 


meaſure relaxed; ſtill the objections muſt be taken at the trial. x Term Rep 719-20 4 Burr. 2256, 

(6) Hence, he who is bail for another cannot be a witneis for him, for he is ditectly and immediately in- 

tereited ; for if a verdict be given ag ũnſt the principal, he becomes immetiately hable, 2 Hawk. P. C. 

C- 46. $24. Term Rep. 164. So, a procheix ami, by whom an infent ſues, cannot be a witnels, be 

cauſe ſiabie to the coſts, Hopkins v. Neal, 2 Str. 1026. Clutterbuck v. Lord Huntingtower, 1 Su. 
$09. ] | % ; NET 

From this general rule ſeyeral doubts and difficulties have ariſen 

with regard to thoſe caſes where the party may be ſaid to have at 

intereſt, and from the extreme difficulty attending certain parti 

cular caſes, this matter ſeems in ſeveral inſtances to be very un- 

ſettled, and any information upon it can only be collected from 


the nature and circumſtances of the caſes themſelves. 


Salk. 283. It has been held, that an heir apparent may be a witneſs con- 
5 „ eerning the title of the land, for the heirſhip of the heir is a mere 


724. Ruled contingency; but if there be a tenant in tail, remainder in tail, 


by Treby, he in remainder cannot be a witneſs concerning the title of thoſe 
krolde lands; for he hath an eſtate, ſuch as it is. 


bafe poſſibility of an intereſt in the witneſs will not exclude his teſtimony. Hence, a liability to be rated 
to the poor is no objeCtion to a witneſs in queſtions touching an exiſting rate, or the ſettlement of @ Pau- 
per. Rex v. Proſſer, 4 Term Rep. 17, Rex v. South Lynn, 5 Term Rep. 664. 80, @ co-obligor — 
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Evidence. 585 
dens to the ordinary, under 22 & 23 Car. 2. c. 10. may be admitted to prove a tender by the admini- 
da. Carter v. Pearce, 1 Term Rep. 163. Je, a cieditor of the adminiſtratrix is admiſſible fer the 
fame purpoſe. Ibid.) 


It ſeems to be agreed, that one commoner (a) cannot be a wit- Skin. 174. 
jeſs to prove the right of common in an action brought by an- 75 2 
other; lor the right being entire, his ſwearing tends to entitle jque be on 
himſelf, | a right of 

common, 


which derends on a cuſtom pervading the whole manor, the evidence of a commoner is not admiſſible, 
becaule, as it depends on a cuſtom, the record in that action would be evidence in a ſubſequent action 
bought by that very witnels to try the ſame right. But the ſame reaſon does not hold where common is 
claimed by preſcription in right of a particular eſtate ; for it does not follow, that if A. has a preſcriptive 
fizht of common belonging to his eſtate, that B. who has another eſtate in the ſame manor muſt have 
the ſame right; neither would the judgment for A. be evidence for B. Per Buller, J. 1 Term Rep. 
702-3. So, by Lord Holt, in 1 Ld. Raym. 731. If A., B., C., D., and E. claim common ex cluſively 
of al! others, and .'s right be diſputed, G may be a witneſs for him, for it tends to narrow his own 
eht, But it there be a cuſtom that all the inhabitants of Blackacre ought to have common there, 


due of the inhabitants in that caſe cannot be a witneſs. ] 


So, where the queſtion reſpected the rights of lords of cuſ- 
tomary manors, the lords of other manors were deemed in- 
competent witneſſes, becauſe the queſtion concerned a general 
nght, | N 

\ tenant in poſſeſſion 1s not an admiſſible witneſs to prove the 
eſtte of his landlord, for this would be to uphold his own poſſeſ- 
fon. So (4), where a motion was made to admit the landlord a 
defendant in ejectment, inſtead of the tenant, upon an affidavit 
that the tenant was a material witneſs, the court refuſed it, be- 
cauſe the tenant was liable to anſwer for the meſne profits, and 
thercfore could not be a competent witneſs, _ | 

If two perſons axe contending for the poſſeſſion, who are to pay 
rent in different rights, the landlord canyor, in that caſe, be ad- 
mitted as a witneſs to prove the demiſe in the cjectment. But 
where the queſtion is merely touching the ſettlement of the tenant, 
the landlord may be received to explain the terms of his demiſe. 
50, where in action of covenant for rent upon a leaſe by A. to 
B., the point in iſſue was, whether C. e title both admit- 
ted) demiſed firſt to A. or to another perſon, C. was allowed to be 
competent witneſs to prove that point. | | 

It hath been uſual in actions on policies of inſurance, not to 
aint underwriters on the ſame policy to be witneſſes for each 
Cther, But this is now treated rather as an objection to the cre- 
uit, than the competency of the witneſs.) 


So, where the maſter of a ſhip brought an action againſt the 
culom houſe officers, for refuſing to clear his ſhip and re- deliver 
bis cockets; it was held, that the owners of the goods on board 
ould not be admitted as witneſſes to prove him maſter, c. for 
* they were all concerned in (d) one bottom, and in one ad- 
penture. | 


* as a witneſs to prove wages due to another, for there the contracts are ſeveral. 
þ + 1£em3 te be admitted. And this is certainly law, and every day's practice. 
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Lee, C. J. in E. I. Company v. Gofling, Bull. N. P. 289. So, where the queſtion was, whether t& 
matter had deſerted the ſhip without ſufficient neceflity ? a ſailor, who had given a bond to the maly 
(as a truſtee for the company) not to deſert the ſnip during the voyage, was admitted evidence for th 
maſter, it appearipg all the ſailors entered into ſuch bonds. Jbid. So, if a man pays money by his 
vant, the ſervant may be a witneſs from the neceſſity of the thing. Tybbald v. 'Tregott, 4 Mod th 
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actions by maſters for aſſaulting a ſervant, per quod ſeruitium, &c., it is every day's practice 10 admit 

rvant as a witneſs for the matter. Duel v. Harding, 1 Str. 595 Lewis v. Fog, 2 Str. 944. Coch 


Wartham, Id. 1054. Tullidge v. Wade, 3 Wilſ. 18. contr, Dauſley v. Weſtbrowne, 1 Str. 414 ur all 
So, for the ſake of trade and the common ulage of buſineis, an intereſted ſervant will be admitted. 4% Aust 
porter is evidence to prove a deſixery of goods: a banker's apprentice to prove the receipt of mag zan 
Bull. N. P. 289. So, a factor, who made the agreement between the parties, was allowed to be a wink unt 
to prove the contract, though he was to have a ſhilling in the pound; for; as, factor he was concen inſur 


both for vendor and vendee, was a mere go-bet een, and might be a witneſs for either. Dixon v. Coo 
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may be a witneſs againſt the will, for when he ſwears againſt the will, he ſwears againſt his own interch 
and 1s therefore the ſtrongeſt witneſs, 2 Salk. 691. pl. 5. — 80, ficemen of a corporation were allo 
witneſſes againſt the coiporation. 2 Show. 146. pl. 127. (e) Yet he may be examined as 2 vu 
to prove a deed or other thing which has no relation to the will, Style, 370. —90, if the e 
ſon ſues one of his pariſhioners for tithes, who pleads a m:dus, the other pariſhioners, though they cab 
be witneſſes as to the cuſtom, yet they may be witneſſes as to the value of the tithes. (4) Bat it! 
legacy be ſo inconſiderable, as that he cannot be preſumed to be biaſſed by it; as if it be 58.103 py 
perſon, or 5/. to a nobleman, it js ſaid that he may be a witneſs for the will. Vern. 254 Butt 
ſettled, that the minuteneſs of the intereſt is no anſwer to the objection, and that therefore uber 
party is concerned in intereſt, though never-fo ſmall, he cannot be a witneſs, 2 Vern. 317» 2 ; 
L. 95. Vent. 351. (e) Where a witneſs hath a legacy by the will, by a releaſe of the legacy) | 1 
at the trial, he becomes diſintereſted, and ſo is a good witneſs. Sid. 315. [See tit. Wills we * 
taments“ (D), and 25 Geo. 3. c. 6.] So, a bankrupt, who has aſſigned and releaſed HY 
and right to the aſſignees, may be examined as a witneſs for them. 2 Vern. 637.— [But mg 
action on the ſtatute of uſury, againſt the aſſignee of a bankrupt for taking uſurious intereſt on 2h 
money to the bankrupt before his bankruptcy, the bankrupt is not a competent witneſs to py q 
offence, if he has not obtained his certificate, or re-paid the money; notwithſtanding he is 8 
leale to his affignees all benefit which may ariſe from this debt in particular, and all claim to 1 
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nd publiſhed in the preſence of the ſaid A. and B. and C. who 
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furplus in general; and notwithſtanding the aſſignee has proved his demand for the money lent under 
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Wills, 

Ld. Raym. 


507. 
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tor in truſt 
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nd though in the caſe of a truſtee, it hath been uſual to have a releaſe, yet that is not neceſſary, for ſuch 
lo1 has in fact no intereſt to releaſe. Nor is it any objection to an executor's teſtimony, that he 
y be liable to actions as executor de fon tort, Love v. ſolliffe, 1 Bl. Rep. 365. Holt v. Tyrrell, 


In Goſs v. 


ne, Canc. M. 1715, Lord Cowper determined, that a grantee, where he appears to be a bare 
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to the mal + children of an inteſtate cannot, by reaſon of their intereſt, under the ſtatute of diſtributions,” be wit= 
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dem ſtatutes declare the informer to be a competent witneſs ; as the act of 32 Geo. 3. c. 56. & 7. 


tk was admit — 
W The plaintiff had been appointed huſband of a ſhip by a deed French v. 
- 10 amt ccuted by all the joint owners; by which deed he was im- yr 
44. CobiWcred generally to lend or advance money, &c. He inſured 2,27. 
OY Ir all the owners; and brought ſeparate actions of covenant (5) Accord- 
ae of mint two of them: they were each of them charged for the 3 
to be avinh ount of the whole ſum paid. It was agreed, that a direction the court 
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ron v. Coe —_ K ; ; ſe 1 h ſt the witneſs 
exprels or implied authority for that purpoſe from the reſt. | nt 
e plaintiff did not pretend that any expreſs general direction to i the even 
t be a re had been given by all the owners; but infiſted that they of the —_— 
to be pure all informed of it, and acquieſced in it, and called a wit- 12 J. 
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[ . _ . . . 
1 25 us 2 competent witneſs, becauſe he was not intereſted in the 1 fen 
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(d) But it's ads, th 8 5 : a deciſion as 
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254. Bur T unleſs there was a general direction to inſure, the plaintiff could ceeded upon 
1 mw b recover in this action; and a verdict againſt one of theſe OI 
Tegacy, the 2 would affect the other of them; becauſe that other „ ier in 
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ed all bis ei : 8 ( ) : His words 
ut in a gi In that caſe, the ſecond defendant was certainly not intereſted to fupport the defence in the firſt 
eſt on . wh, for if the plaintiff had recovered in that, the ſecond defendant, who was offered as the witneſs, 
ſs de * 1.0% have been charged with any part of the damages recovered in the firſt action.“ ; 
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Tre'awney A. gave a general bond to B. for the payment of a ſum of u I 
8 ney. It appeared upon examining A. on a voir dire, that it W be 
303. Aunderſtood between them, that this money was to be applied t 4 hs 
wards indemnifying B. from the expences of an election in vH : 

B. was a candidate. In an action brought by C. againſt D., i" 

active member of a committee for carrying on B. election, M So u 
money advanced and ſervices performed in ſupporting the inen bom: 
of B. at the requeſt of D., it was holden that A. was not a conf: cvic 
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this action, ſince, if he ſucceeded, as the defendant would call ui = N': 
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action, ſhould bring another againſt B., A. might tender to B. f a 
amount of the plaintiff's demand, and thereby eſcape the colh 75 5 
for if B. thould proceed againſt him on the ſecurity, he would! - . 
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Co. Lit. He who borrows money upon an uſurious contract, cannot nn 
PR a witneſs upon an information for the uſury (unleſs he hath pull i; tn 
Abr. 685, the money) (a), whether ſuch information be brought by bim quiſiti 
Raym 191. or any other; for if in ſuch caſe a man might be a witneſs, ir; is 
. 6. would in effect ſwear for himſelf, by proving a matter which m ough 
24, avoid his own contract. k dye th 
Shank g. t. v. Payne, 1 Str. 633. S. P. (a) In which caſe he is a competent witneſs, thought "mY 
act of payment ſhould be proved by no other perſon but himſeif. Abrahams v. Buns, 4 Bun. 2251 ely . 
Rex v. Hence alſo it hath been held, that he, who by a flight has b:ilif "* © 
* impoſed upon to ſet his hand to a note for more money than Upor 
pl. 12. 3* intended, is no good witneſs on an information for the dt wir 
Ld. Raym. becauſe a conviction may be a means to avoid the note, by ben porn 
1 made uſe of by the party when ſued upon it, as a motive to inn mitte 
2 Str. 1043. ence the jury, which cannot well be prevented, though in lr: i 


S. P. but be no evidence. 
vide Rex v. 


Ellis, Id. 1104. S. P. Rex v. Parris, Sid. 431. Vent. 49. 2 Keb. 572. [Rex v. Brougit 
2 Str. 1229. contr. In the caſe of the King v. Bray, Ca. temp. Hardw. 359. Lord Hardwicke® 
that if the caſe of the King and Whiting were examined into, it would be found to be rather a 
jection to the credit than the competency. ] 


Salk. 283. Alſo, it ſeems generally agreed, that he, whofe property i 


* 1 be prejudiced by a (6) forgery, is no evidence to prove it on 
306. Indictment or information. | |. fer 


[Shanke q+ f. v. Payne, 1 Str. 633. S. P. Rex v. Rhodes, 2 Str. 728. S. P. Though s perſon; 
is ſaid, whoſe hand is forged, is not admiſſible to prove the forgery, yet under many circumfanc 
may be admitted, where he is not directiy intereſted in the queſtion ; as in Wells caſe, who was ith 
for forging a receipt from a mercer at Oxford, the mercer having before recovered the money in 2 
againſt Wells, was admitted by Willes, C. J. to prove the forgery. Bull. Ni. Pri. 289. 5 1 
Newland forged a bank - note in the name of William Lander one of the caſhiers ; Lander was aim 
wvithout a releaſe, to prove that it was not his fignature ; becauſe the intereſt and liability to pay 
immediate and apparent either upon the face of the inſtrument forged, or en a voir dire; and l 
the caſhier, was only mediately liable over to the bank upon his ſecurity. O. B. 1984. A 
forged by Dr. Dodd in the name of Lord Cheſterſield, and the obligees executed a releaſe; var 


Evidence. — 


„ haſtlp was admitted to prove, that the ſignature was not his hand-writing. Leach's Hawk. 2 vol. 
46. C24. note. But on an indictment for forging a ſeaman's will, a perſon named executor in a will 
Fe ſubſequent date, was holden an incompetent witneſs to prove that the name of the teſtator to the firſt 
"ll was a turgery 3 for that went to eſtabliſh the ſecond will in which he was named executor. Rhodes? 
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Pphed t fe, Leach's Cr. Caf 25. () And if it be a forgery within 5 Eliz. c. 14. a fatther icaſon is given 
in which Hawk. P. C. c. 46. § 24+ why ſuch perſon cannot be an evidence, becaute he may have an action 
ft D . the ſtatute. | SA . 
* GY 5 ped . 

Aion, e 80 upon this reaſon it hath been adjudged, that he, againſt = Ne Abc 
ed hom a verdict is given, cannot be a witneſs to prove perjury in 83 
ot a ee cridence. 5 ; point is 

the cau{ ken for granted. Sid. 237. Keb. 836. Rex v. Whiting, Salk. 283. pl. 12. S. P. [Rex v. 


un22, 2 Str. 1043. S. P. But ſce Rex v. Broughton, 2 Str. 1229. cntr. However, in the caſe of 


Or ave «x v. Eden, Lord Kenyon held, that the defendant in the original action, againſt whom the verdict 
quences e nt, was an incompetent witnel:, he not having paid the debt and coſts, Hil. 34 G. 3. Eſpinaſſe's 
call wp . F.. 97. J 

e liable“ 


Yet notwithſtanding theſe caſes, and the force of theſe r 6 ers. 
ns, there are ſeveral inſtances, where, in caſes of (a) neceſſity, on a 
perſon, whoſe (b) damage an indictment or information concludes $ajj. * vg 


led in thi 
r to B. th 


the colt , has been allowed and admitted an evidence, and his credit left pl. 20. 
> would i e jury. | 22 
ran the d 11 


Mod, 301. 311. 7 Mod. 119. (a) On the ſtatute of robberies, a man ſwears himſelf, becauſe 
xe can be no other witneſs. 4 Mod. 114, 115. per cur. () As in an indiftment for a battery, &c. 
Havk, P. C. c. 46. § 24.—Wuere a perſon teſcued was admitted a witneſs fur the perſon againſt 
hom an action was brought for the reſcue, and his credit left with the jury. 6 Mod. 211. 


hich woll 


Cannot! 

C hath pa If the warden of the Fleet ſuffers a voluntary eſcape, and an 3 Salk. 690. 
by hind quiſition, by virtue of a ſpecial commiſſion iſſuing out of Chan- Pl: 3- The 
Ew; x x . King and 
2 * ry, is taken thereof, which he traverſes; the perſon eſcaping, por. [See 

which my 


ouch he gave a bond to be a true priſoner, is a good witneſs to Firzg. $0. 
ove the eſcape 3 for this does not make the bond void, as a con- The King 
ion on the ſtatute of uſury does; beſides, this is a matter pri- 7 
ttely tranſacted between the party and officer, of which there can S. P. ruled 


eſs, though 
Burt. 2251] 


ht has ba other evidence. ; | thority of this cafe. } 
ney than Upon this rule, that an intereſted perſon cannot be a compe- (e) Where 
the cher nt witneſs, it has been often doubted, how far (c) freemen of a there bas 
e, by portion, the inhabitants of a, hundred or pariſh, ſhould be — Aeg 
ive to nWnitted as witneſſes in matters which concern thoſe places; and tween two 
gh in Sr: it is (4) ſaid, that no general rule can be laid down, but that counties, 


. . . ide Sid. 
fry caſe mult ſtand upon its own particular (e) circumſtances, 3 


Whether the intereſt be of that nature, or fo conſiderable as (4) By 


preſumption to produce partiality in the witneſſes. ches jag 
231. (e) Where the paity releaſed all his right to the corporation, and this made them good 


. 2 Jon. 116. 2 Lev. 236.-* Ihe uſual way is to disfranchiſe thoſe, a corporation calls as 
Nelles. 


x v. Brovgitt 
Hardwicke ti 
be rather u 


roperty L. 
ve it on klence in an information in nature of a quo warranto, for taking 2 Lev. 287. 


. ber chaldron for all ſea-coals brought to Londen, where the The King v. 
the Mayor 


gh a perf endants preſcribed for the duty, upon which ifſue was taken of London. 
uo tried at the bar, it was held, that the freemen of London were [(Ff) The 
vv 1. witneſſes to prove the preſcription, though the mayor, &&c, ae f 
10Ney in e th : Rt 2 intereſt will 
289, 80 i e whole profit of this toll, which is for the benefit of the not affect 

der was zum oration, of which all the citizens and freemen are members; the caſe at 


ty to pay mil all: if the 


it cannot be preſumed, that for an advantage ſo ſmall and ſo 


7e; and le | a ; arty have 
$A hw "te, they would be partial and perjure themſelves (). any Tenn 
aſe 3 fen Uladled from being a witneſs, Hence, where a corporation, being lord of a manor, had approved 
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part of a common, and leaſed it, reſerving rent to the corporation, a freeman was not amd 4 


vent. 351. 80, in the caſe of the city of London, concerning the duty 


£ 


590 ' Evidence, 
perſon 
med | 
before 
epal \ 
dict 
cou: 
ſeſſi 
dib! 
dit 
{ lie) 
afor 
And 
in t. 
ſper 


| othe 


prove, that there was a ſufficiency of common left for the commoners. Burton y, Hinde, 5 Te 
Rep. 174.] | 


. T N water-bailage, where the mayor and commonalty brought an i 
* debitatus aſſumpſit againſt A. B. for 5 J. for ſo. much due to then 


rally, that for divers tons of wine brought from beyond the ſeas to the po 


1 of London, at 4d. per ton; and ſome freemen being produced: 
tion . witneſſes, it was objected, that the commonalty of Londen con 


be witneſſes, prehending all the freemen, this made them intereſted in the ſu 


3 cale ceſs of the cauſe; but it was held by three judges againſt an 


cited, as a that ſo ſmall and remote an intereſt did not diſable them from bein 


are ” . competent witneſſes. However, they were laid aſide by conſen 
which ſuc 
evidence was rejected, and fo ſaid to be reſolved, 2 Vern. 317. [4 Burn's E. L. 95.] 


The com- [A perſon, who has acted in breach of an alleged cuſtom, isn 


On 
333 A; a competent witneſs to diſprove the exiſtence of the cuſtom; Minne at 
ed, if the cuſtom ſhould not be eſtabliſhed, he would be diſcha tert 


Doug. 374+ from any actions he may be liable to for the breach of it.) 


eptior 
7 Mod. 63. At a trial at bar concerning boundaries of lands; the parſon( 


ondit 


1 the one pariſh, the land lying in two pariſhes, was rejected, M omi 
John Ro- Cauſe he might enlarge his own pariſh, and by conſequence M © 
inſon. tithes; but one, who about ſeven years before had taken the ¶ lio i! 
fits, under the title of one of the parties, was received as a witnefucce!: 


itneſ. 
eprive 

Hen 
tent 
ay be 
\ three 
diered t 


becauſe now he might plead the ſtatute of limitations. 
2 Sid. 109.- It is ſaid in 2 Sid. to have been ruled on evidence at a trul 


Townſend bar, that if a remainder after an eſtate for life be limited tot 
and Row. * . 1 . * : 
(a) But ia miniſter and churchwardens of a certain pariſh, for the uſe a 


2Vern. 3:7. benefit of the poor of the pariſh, (a) that any of the pariſhiond 
where the may be witneſſes to prove this deviſe, 

queſtion re- : 
lated to the loſs and miſapplication of a ſum of money given for the benefit of the pariſhioners, it 
held, that an inhabitant of the pariſh could not be a witneſs ; and that the caſes where the party wad 5 
cerned in intereſt, though never fo ſmall, have always prevailed. ut 
orſe-1 
ne me 
or hin 
ager, 
id, tha 
ly to 
ne dif 
bred, 1 
aymon, 
Mer op 
. the {1 
Ms ng 
ſendan 
the be 
Iten þ 


rote be 


Vent. 351. In an action againſt the hundred, upon the ſtatute of Vin 
5 an hundredor (6) cannot be a witneſs. 

S. P. though he be poor, and pays no taxes, or pariſh duties ; for when the money recovered of thel 
dred comes to be levied, he may then be worth ſomething ; but ſervants, and thoſe who recet 
may be witneſſes. 2 Keb. 73. S. P. [But now by flat. 8 Geo. 2. c. 16. § 15. inhabitants d 
dreds are made competent witneſſes at trials on the ſtatutes of hue and cry. ] 


Vent. 351. On an indictment againſt the county for not repairing (| 
338 bridge, it has been doubted whether an inhabitant of the coll 
ee 3 could be a witneſs. i | : | 
pariſhes, which of them ſhall repalr a certain highway, the inhabitants of neither of the pariſh 
be witneſſes, 4 Mod. 48, 49. | | 


But now by the 1 Ann. f. 1. c. 18. reciting, That whereas 

private perſons, or bodies politick or corporate, are of right call 

to repair decayed bridges, and the highways thereunto ache 

but becauſe the inhabitants of the county, riding, or divibo 

which ſuch decayed bridge or highways lie, have not been alba 

upon informations or indictments brought againſt ſuch 1 
14 


It h 
itneſ 
com 


| Evidence. 5 391 

t de rons, bodies politick or corporate, for not repairing ſuch de- 

ade, 3 J payed bridges and the highways thereunto adjoining, by the judges 

9 fore whom ſuch information or indictment is to be tried, to be 

he duty coal witneſſes; it is enacted, “ That in all informations or in- 

ght an u (iments to be brought and tried in any of her Majeſty's 

e to the: courts of record at Weftminſter, or at the aſſizes or quarter- 

0 the pa (-fi0ns of the peace, the evidence of the inhabitants, being cre- 

roduced WF cible perſons, or any of them of the town, corporation, county, 

nden confi: riding or diviſion, in which fuch decayed bridges or highway 

in the {ul lic, hall be taken and admitted in all ſuch eaſes in the courts 

gainſt ons aforeſaid.” | 

from bene And by the 3 & 4 . 3. c. 11. „ In all actions to be brought 

y conſent in the courts of We/tminfler, . or at the aſſizes, for money miſ- 

ſpent by church-wardens, the evidence of the pariſhioners, 

f © other than ſuch as receive alms, ſhall be taken and admitted.” 

tom, ü On this rule, that an intereſted perfon cannot be a witneſs, the Skin. 586. 

uſtom; (inc and manner of a witneſs's becoming intereſted ſeems alſo l. 5: 

-diſchayMWatcrial ; and therefore it has been held, that it is no good ex- 

t.] eption againſt a witneſs, that he hath a promife of a reward, on 

ie parſon endition of giving his evidence, eſpecially if ſuch reward be not 

ejected, WlWromiſed by the perſon for whoſe benefit he is to ſwear, and by 

quence Wy of contract for giving ſuch and ſuch particular evidence. 

cen the Allo it has been held, that a witneſs's laying a wager about the 

as a witnlMucccſs of the cauſe is no objection againſt his being ſworn as a 

| itneſs, for the party hath an intereſt in his teſtimony, which to 

at a tral Mcprive him of by his own act would be unreafonable. 8 

aited to Hence it hath been held, that on a ſcire facias againſt the king's Mod. 27. 

the uſe rtentee, a perſon, who has a promiſe of being made a deputy, 3 5 
1 - o ruled at 

pariſhionaWay be a witneſs. | 2 nn 


three judges againſt Twiſden, who held, that it was like a man's promifing another, that, if he re- 
diered the lands, he ſhould have a leaſe of them, which, he ſaid, diſabled him from being a witneſs. 


.- 


riſhioners, i 
ie party wad 


orſe-race, Sc. and an action is brought againſt one of them for 753 Rel 


8 Re 

: of Vue money loſt, that a better on the ſame fide cannot be a witneſs Williams, 
Ir him who loſt ; but if ſuch perfon acknowledges that he loſt the adjudged, 

vered of leger, and pays the money, he may be a witneſs. . 2 


w ho receive 


bent id, that laying a wager, or being a better, did not deſtroy the teſtimony of the witneſs, but went 
| 


ly to: his credit. [See Baron v. Buy, Vin. Abr. tit. Evidence (I), pl. 33. S. P. and 
ne difteinctions as in the text. In Str. 652, Rex v. Fox, on an indictment for an affault, it was 
bred, that the proſecutor had laid a wager that he ſhould convict the defendant : And Lord C. J. 
pairing 0 Amdad heid him to be a good witneſs for the king, though it might go to his credit. And the 
f the cou der opinion ſeems to be, that it is no objection to the competency of a witneſs, that he has laid a wager 


of the pate 


Ms now to be a ſettled rule, that where a perſon makes himſelf a party in iniereſt after a plaintiff or 
endant has acquired an intereſt in his teſtimony, he ſhall not by this deprive the plaintiff or defendant 
| the benefit of his teſtimony. Therefore, a broker who underwrites a policy after getting it under- 
by others, is a competent witneſs for the defendant in an action againſt any-of thoſe who under- 
whereas Mi te before him. Bent v. Baker, 3 Term Rep. 27.1 


f right obl | = 
to adh it has been held in Chancery, that if a perſon is examined as a zVern. 69g. 


Tr 22 nels, who is no ways concerned in intereſt, and afterwards he ihe pas c. 
been a ones heir at law, and thereby intereſted in the matter, that Abr. EA 224. 


notwithe 


ſuch peri 
pert 


But it has been held, that if ſeveral perſons lay wagers at a 3 Lev. 152, 


d the ſubje& of the ſuit, though it may affect his credit. Cowp. 736. 3 Term Rep. 37. And ijt 
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1 Salk. 286. Holcroft v. Smith, 1 Eq. Ca. Abr. 224. Baker v. Lord Fairfax, 1 Str. 1001. coup! 


n 


592 Evidence: 
[2 Atk. notwithſtanding, his depoſitions, when thus diſintereſted, may be 
615. read, even (a) at a trial at law; and that it was like the caſe; 
Tullys Where the only ſurviving witneſs to a deed becomes the party . 
caſe, tereſted (5), or where a witneſs to a deed becomes blind, in whid 
1 "4 caſes his hand may be proved at law. | 


But depoſitions have been allowed to be read at law, where the witneſs was beyond the reach of jadicid 


proceſs. Lord Altham v. Lord Angleſey, Gilb. Ca. in Eq. 16. 11 Mod. 210. S. C. $9, wine ſh 
could not be found, or was diſabled from attending by ſickneſs. Fry v. Wood, 1 Atk. 449. But 
Ni. Pri. 239.] (a) But at a trial at bar in C. B. on an iſſue diected out of Chancery, the judaes x. m 
fuſed to have ſuch depoſitions read, becauſe the witneſs was ſtill living. Abr. Eq 224. Buri th 
2 Vern. 699. ſuch depoſitions were read in Chancery, and there ſaid, that the reaſon of 1cjeRting ſad 
evidence at law was, becauſe it was againit the tule, viz. that where the witneſs is living, aud might | Op 
produced at the trial, the depoſition of ſuch witneſs cannot be read. (%) As, where he becomes en Ws 
cutor or adminiſtiator to the obligee of a bond. Godfrey v. Norris, 1 Str. 24, Gols v., Trax mo 
x P. Wms. 289. So, where he becomes infamous. Jones v. Maſon, 2 Str. 833. But if the oth 
ſcribing witneſs be intereſted both at the atteſtation and at the trial, he can neither be examined as amt tie 
neſs to prove the execution, nor can his hand- writing be proved. Swire v. Bell, 5 Term Rep. 371 
5 i 7 
2 Vern. 472. A witneſs was examined whilſt ſhe was intereſted, before th thi 
3 and hearing; and the cauſe being heard and decreed to an accou Ce 
s ſhe was re-examined after the hearing, before the maſter, on t po 
account, having firſt releaſed her intereſt : it was objeQte mi 
that ſhe ought not to be heard, for having been examined wu 21 
intereſted, and her depolitions publiſhed, ſhe was thereby engagel 
and almoſt under a neceſſity of ſtanding to what ſhe had bea x 
ſworn, and could not be free to retract or contradict it; but th 5 
lord keeper over-ruled the objection. | of 
2 Hawk. It is no govd exception againſt a witneſs, that he has a ma by 
- Hy c. 46. tenance from the king or other perſon, for every one may mai 5 
1 Sir tain his own witneſſes; nor is it any exception againſt a witnel per 
athew that he has received a reward for having made a diſcovery of : . 
; Shang crime to be proved againſt the priſoner, nor that he hath the the 
opinion. Miſe of a pardon on condition of giving his evidence (c). Fit 
wife 
2 Hal. H. P. E. 280.] : | 3P. 
Fothering- [A 2 cannot be a witneſs who apprehends himſelf to if ; 
3 14, Intereſted, though in fact he be not ſo; or, who admits himitl | 
1 Ste. 129. to be under honorary engagements, though not under any H Le 
The 5 obligation, to contribute to the expences of the action. oth 
whether the a | ar 
being under mere honorary engagements ought not to go rather to the credit, than the competency# ny 
witneſs, ſince it is impoſſible to render the witneſs competent, a notional hunorary intereſt not deity! 
ſubject of a releaſe. to] 
| 1 
Walton v. A perſon ſhall not be permitted to give evidence to invaldꝶ i nefi 
* Rep. negotiable inſtrument which he has ſigned. a 
. . b 0 
zoo. But this rule is confined to negotiable inſtruments; for in the caſe of Mr. Jolliffe's wil, zl 1 *t 
ſubſcribing wineſſes were allowed to give evidence of the inſanity of the teſtator at the time of mati 1 
Love v. Jolliffe, 1 Bl. Rep. 365. a I 
| Sl « | 
Goadtitley. If a perſon who is tendered as a witneſs does every thing uk « ] 
3 power to get rid of the objection to his teſtimony, it ſhall n 
8 competent to the other party by an obſtinate refuſal to pr" « 
him from being examined, ] . 
8 cum 


the eilt 
party iu 
in which 


1001. . 
ich of judit N 
So, where bf 
440. Il 
the judge; *. 
24. But iy 
1ejeQing ſac 
aud might| 
becomes ere 
301s v. Tracy 
ut if the fi 
ined a3 a Wit 


Rep. 371, 
before the 


in Account 
et, on the 
| objeQet 
ined wü 
Jy engaged 
had befor 
it; but th 


vas 2 mall 

may mal 
t a witnel 
very of tif 


ith the pn 


c). 


mſelf to l 
nits himich 
er any kj 
V 


competency 
eſt not being 


 invalidari 


e's will, zl y 
me of mai 


thing in 
ſhall not 
al to prey 


| © one of them to one, and the other 


Evidence, 


(C) Of the Number of Witneſſes required in our 


| Laws. 


II is holden by my Lord Chief Juſtice Holt, that at common law 
it was not neceſſary in any caſe, that a proof of matter of fact 
ſhould be made by more than one witneſs, and that the ſingle teſti- 
mony of one credible witneſs was ſufficient to prove any fact, and 


that the authorities cited by my Lord (a) Coke do not warrant the 
opinion founded on them. 


as of the challenge of a juror, or ſummons of a tenant, the affirmative ought to be prov 


Carth. 144. 
(a) Co. Lit. 
6. a. where 
my Lord 
Coke ſays, 
that when 
a trial is by 


- witheſles, 
ed by two or 


more witneſſes ; but when the trial is by verdict, there, the judgment is not given upon witneſſes, or 
other kind of evidence, but upon the verdict ; and upon ſuch evidence as is given to the jury they give 


their verdicts | 


But the civil law requires two witneſſes to prove a fact; and 
therefore it has'been holden, that if the ſpiritual court, which pro- 
ceeds according to the civil and canon law, refuſe, where a tem- 
poral matter 1s pleaded in bar of an ecclefiaſtical demand, to ad- 
mit the evidence of one witneſs, they ſhall be prohibited; as where 
an executor proves payment af a legacy by one witneſs, &c. 


Holt. 752. 
pl. I, 
Ld, Ray m. 
220. 


Vent. 291. Carth. 142. 2 Salk. 547. pl. 1. 


Hence it hath been eſtabliſhed as a fundamental rule in the 
courts of equity, that a decree cannot be made on the teſtimony 
of one ſingle witneſs againſt the flat and poſitive denial of a fact 
by the defendant's anſwer z (5) becauſe the oath of the party is 


ever looked upon, in equity, to be as good as the oath of a ſingle 
perſon, N 


a bill is exhibited againſt them to diſcover a truſt, and they, in their anſwers, diſagree in 
the wife confeſſing what the huſband denies, and what the plaintiff can prove only by one 


Vern. 161 . 
3 Chan. Ca. 
123. 

(% If an ex- 
ecutrix to a 
firſt huſband 
matries a 
ſecond, and 
the matter, 
witneſs, the 


plaintiff can have no relief; for one witneſs-is not ſufficient againſt the huſband's anſwer ; and the 


wife's confeflion will not avail, 
3P. Wms. 238. 


— 


Yet caſes may, and do often fall out, that the court may 
ground a decree upon the oath, of a ſingle witneſs, attended with 
other circumſtances to corroborate it; as where the anſwer of the 
party appears to be notoriouſly falſified, by which means it 
2 to loſe that credit which otherwiſe it would and ought juſtly 
to have. 5 | 

Alſo, by ſeveral acts of parliament, a certain number of wit- 
neſſes is required, as by the 29 Car. 2. c. 3. That all deviſes of 
« lands ſhall be atteſted and ſubſcribed in the preſence of the 


| © teſtator, by three or four credible witneſſes, or elſe ſhall be 


« void.“ | . 

By the ) V. 3. it is enacted, © That no perſon ſhall be indicted, 
« tried or attainted for high treaſon, but upon the oaths of two 
© lawful witneſſes, either both of them to the ſame overt act, or 

of them to another overt act 
te of the (e) ſame treaſon.” | | 


ict of the ſame ſpecies of treaſon, or at leaſt one witneſs to an overt act, and another to a 
bumltance to prove it. 2 Hawk. P. C. c. 46. 2. But for this vide tit. Treaſon, 


Vor. II. Qq 


for ſhe can be no witneſs againſt her huſband. a Chan. Ca. 39. 


Vide 2 Vern. 


554. Abr. 
Eq- 229. 
2 Atk. 19. 
3 Atk. 419. 
1 Br. Ch. * 
Ca. 52 


But for this 
vide head of 
Wills. 
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muſt be ons 
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(D) Of compelling a Witneſs to appear and give 


Evidence, 


Evidence. 


21H. 6. 17 is held to be maintenance for a perſon officiouſly to give ex. 
6. a. | dence in a cauſe, without being called (a) upon to do it; alſo, 
=: * 4 % if a man, who is not /ubpenaed, happens to be in court during 3 
Bro. Main- trial, he ſhall not be forced to be ſworn againſt his will; but 
tenance, 5- if he conſents, the want of a ſubpœna is not material: and in cer- 
{FH 6g tain caſes, the court will, in diſcretion wait, till a ſubpœna can be 
[(a) This Procured. | 


is now not law. See 4 Term Rep. 340 3 


(4) A deliv 


(5) And From hence it follows, that the parties have (5) a right to pro- 
3 ne Cels to bring in their witneſſes, and to this purpoſe it is enadted 
privileges by 5 Eliz. c. 9. 5 12. That if any (c) perſon or perſons, upon 
eunde e © whom any proceſs out of any of the courts of record within 
Pigs 44 this realm, or Wales, ſhall be (d) ſerved, to teſtify or depole 
wide tit. © concerning any cauſe or matter depending in any of the ſame 
Privilege. © courts, and having (e) tendered unto him or them, according 
ET me cc to his or their countenance or calling, ſuch (F) reaſonable 
within the © ſum of money for his or their coſts and charges, as, having 
ſtatute, and 66 regard to the diſtance of the place, is neceſſary to be allowed 
ya 8 * in that behalf, do not appear according to the tenor of the fit 
a ſubjgena, © proceſs, having not a lawful and reaſonable let or impediment 
and refuſe “ to the contrary, that then the party in making default to lok 
ide e and forfeit for every ſuch offence ten pounds, and to yield ſuch 
lies againſt „ further recompence to the party (g) grieved, as by the dilcre- 
the huſband 4c tion of the judge of the court out of which the ſaid proce 
Cie Elie, „ iſſues ſhall be, awarded, according to the loſs and hindrance 
122. ce that the party which procured the {aid proceſs ſhall ſuſtain, by 
Havithlome « reaſon of the non-appearance of the Taid witneſs or witnelles; 
2 e the ſaid ſeveral ſums to be recovered by the party ſo grieve 
Jon. 430. © againſt the offender or offenders, by action of debt, bill 
— 9 _ « plaint, or information, in any of the queen's majelty's court 
zudged, of record.” | 


ery of a ticket containing the ſubſtance of the writ, js a ſufficient ſervice within the 


5 Mod. 355. Cro. Car. 540. &. P. for there being two, three, or four names of witneſſes in on 
writ, he cannot leave the writ with every one of hem; and to have ſeveral writs for every witneſs wow 
be very chargeable to the ſubject. ¶ Four witneſſes only can be put in one writ of ſubpana. Comps 3, 
and a ticket thould be made out for each witneſs, and perſonally delivered to him, a reaſonable tums be 
fore the day of trial, 2 Str. 1034. ; for witnefles ought to have a convenient time to put their om 
affairs in ſuch order, as that their attendance on the court may be of as little prejudice to themlelve 
poſſible. 1 Str. 510. ] (e) If a feme covert be the perſon to appear as a witneſs, the tender mult k 
to her, and not to her huſband. Cro. Eliz. 122. Jon. 430. S. P. { f') If the party gives the witnel 
@ ſhilling, which he accepts, and promiſes, that on his appearance he will pay him all further reaſons 
charges ; this is ſufficient. Cro. Car, 522. 540. March, 18. (g) In Cro. Eliz. 130. andthes.6 
Leon. 122+ it is adjudged, that the plaintiff necd not fer forth any ſpecial damage which he fo 
tained by the negligence of the defendant in not appearing to give evidence, where the action is brought 
for 01. only, and not for any more damages; but the contrary has fince been reſolved in Cro- Cu. 
522. 5:0. Goodwin and Weſt, Jon. 430. and 5 Mod. 355. Maddifon and Shore, which was aff 
on a writ of error; for there muſt be a party grieved, otherwiſe there is no cauſe of forfeiture, and a 
ticular damage muſt be ſet forth, c. [But the action for the further recarapence will not lie, une 
ſuch recompence hath been previouſly aſſeſſed by the court out of which the proceſs iſſued; neither 
jury, nor the judge at ai privs being competent to do it. Pearſon v. Iles, Doug. 556. Upon ” 
allelln ent dæbt may be brought, However, che more uſual way is to proceed by attachment * . 
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ficandum is neceſſary to bring him up; for which an application is 


„ . Evidence. | 595 
vitneſs neglecting to attend. But in order to ground this ſummary mode of proceeding, it fs neceſſary 
to prove that the witneſs was perſonally ſerved. Smalt v. Whitmill, 2 Str. 1054. Wakefield's caſe, 


Ca. temp. Hardw.,3 13. and that his reaſonable expences were paid or tendered to bim. Chapman v. 
Pointon, 2 Str. 1150. Stephenſon v. Brookes, Barnes, 33. Bowles v. Johnſon, x Bl, Rep. 36. 


If a perſon, who can give evidence againſt one who is accuſed Dali. Juſt, 
of felony, refuſes to be bound to give evidence, at the general 
gaol-delivery, &c. the juſtice of peace may either commit tb 
priſon ſuch perſon ſo refuſing, or may bind him to his good 
behaviour, and to appear at the next gaol-delivery or quarter- 
ſeſſions. - 4 3 : 

Lord Preſton was committed by the court of quarter- ſeſſions Salk. 278. 
for reſuſing to be ſworn to give evidence to the grand jury on an Pl 2. 
indictment of high treaſon 3 he was brought by habeas corpus in 
B. R.; and Holt, C. J. ſaid, it was a great contempt, and that had 
he been there, he would have fined him, and committed him till 
he paid the fine; but being otherwiſe, he was bailed. 

[Where a witneſs is detained in priſon, a habeas corpus ad tefti- 1 Pr. 
528. i 
made to a judge, upon an affidavit, ſworn to by the party apply- 3 
ing(a), ſtating that he is a material witneſs, and willing to attend( o): (5) Coup. 
Upon this application, the judge, if he think proper, will grant N 
his fat for the writ, which is then ſued out, ſigned, and ſealed (c). x "Rel 
But a habeas corpus ad teflificandum will not lie to bring up a pri- (4) Dougl. 
ſoner of war (d); and where the application for it appeared to be 753 Haw 
a mere contrivance to remove a priſoner in execution, the court 14%. 
refuſed to grant it (e). The writ being ſued our, ſhould be left 2 Cr. Pr. 
vith the ſheriff, or other officer in whoſe cuſtody the witneſs is E.. Gre. | 
detained, who will bring him up, on being paid his reaſonable ther the 
charges (J.] officer may 


not require an indemnity againſt the priſoner's eſcape ? Id. ibid. 


It ſeems that by the common law the defendant, in capital 2 Hawk. 
caſes, had no right to any proceſs againſt his witneſſes, without ©: ©: e 4% 
z ſpecial order of the court; but now by the 7 V. 3. c. 3. it is 
enacted, that all perſons accuſed and. indicted for any high tre- 
lon, whereby any corruption of blood may enſue, ſhall have the 
like proceſs of the court, where they ſhall be tried, to compel 
their witneſſes to appear for them at any trial or trials, as is uſually 
granted to compel witneſſes to appear againſt them; and now ſince 
the ſtatute of 1 Arne, c. 9., which ordains, that the witneſſes for 
the priioner ſhall be ſworn, proceſs may be taken out againſt them 
of courſe in any cauſe whatſoever. | 

On a commiſſion iſſuing out of Chancery for the examination 
of witneſſes, there muſt be a ſulpæna ad teſtificandum taken out, 
directed to the witneſſes, and a ſummons from two of the com- 
miſtoners, of the time and place where they are to be examined; 
and, if the witneſs ſo ſummoned and ſerved do not appear, the 
court will grant an attachment againſt him, unleſs he come up at 
n own expence to be examined before the examiner ; or if he be 
ummoned by the commiſſioners without a ſubpœna ad teſtificandum, 
and do not appear, the court will order ſuch witneſs to attend at 

5 OWN expence, and to be examined; and if he difobey ſuck 
der, then an attachment ſhall go againſt him. 


Cx 


\ 
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(E) Of the Manner of giving Evidetice : Aud 


herein, 


133 
— 


1. Where che Examination is in open Court; and therein of ſuch, 
Queſtions as may be aſked a Witneſs. 


Hob. 3. 5. * examination of witneſſes viva voce, in open court, is juſth, 
_—_— eſteemed one of the greateſt excellences of our law, not on 
4 * from the awe and reverence which the ſolemnity of, the manner 
Pref. to is ſuppoſed to produce in the witneſs, and the regard which from 
Forteſc. thence he muſt have for truth, but alſo from the benefit of croſs- 


8 nes examining: and further, the air and * of giving evidence 


Vaugh. Rep. often carry ſuch convictions with them, às will induce the court 
143, 144. and jury to believe or reject what the witneſs has ſworn. 
2 Hawk. Hence it hath always been held as a ſettled rule, that in caſe 


P. C. c. 46. of life, no evidence is to be given againſt a priſoner, but in hi 


9. | reſence. | 
ro. Elia. Alſo in a civil cauſe, where the jury withdrew to confer about 
2 4 their verdict, one of the witneſſes, that was before ſworn on the 


and Dean, Part of the defendant, was called by the jurors, and he recited 
again his evidence to them, and they gave their verdict for the de. 
fendant; and complaint being made to the judge of aſſiſe of thu 
miſdemeanor, he examined the jury, who confeſſed all the mat. 
ter, and that the evidence was the ſame in effect that was given 
before. & non alia nec diverſa ; and this matter being returned upol 
the poſtea, the opinion of the court was, that the verdict was not 
good, and a verire facias de novo was awarded. 
Style's pract. But it is ſaid, that a witneſs, who by reaſon of ſickneſs, es- 
treme age, or (a) other cauſe, cannot come to a trial, may, by or. 
Comb. 63. der of court (6), be examined in the country before any judge of 
Rr is faid, the court where the cauſe depends; and the teſtimony - fo taken 
that wit- 4 "SIP © . | I . | 
A Soy ſhall be allowed to be given in evidence at the trial. 
be examined before a judge, by leave of the court, as well in criminal cauſes as in civil, where a ſuf 
ficient reaſon appears to the court, as going to ſea, &c. and then the other fide may croſs-examilt 
them; but for this vide Keb. 36. 249. 787. 2 Keb. 13. [(5) The order for this purpoſe cannot x 
obtain:d without conſent 3 the depoſitions of witneſſes, upon interrogatories, not being the beſt evidens 
the natuie of the caſe admits of. Tidd's Pr. 529. The court, however, will do every thing in tha 
power to make the parties conſent, when neceffary z as by putting off the trial, at the inſtance of 
defendant, if the plaintiff will not conſent, Cowp. 174. Dougl. 419. ; and if the defendant refuſes, tl 
court will not give him judgment as in caſe of a nonſuit, Tidd's Pr. 529.] . - 


2 Salk. 691. But if a witneſs going to ſea be by rule of court examined up 

Ys interrogatories before a judge, and the trial come on before hel 

| gone, his depoſition ſhall not be read, but he muſt appear; for ill 

rule was made on ſuppoſal of his abſence. | 

(e) Cro. Every perſon produced as a witneſs muſt, before he gives N 
Car. 292. evidence, be ſworn to depoſe the truth, the whole truth, 1 


2 Bolſt. 147. . | ; ? . \S 
(% But my nothing but the truth : this the law required in all caſes, (c) 


Lord Coke cept on indictments for capital offences, where by (d) 12 
— * © morial practice, the witneſſes againſt the king were not ſuffe 
read in any to be ſworn. 


Natute, ancient author, book, caſe or record, that in criminal caſes the party aecuſed ſhould = 


U 
. 
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witneſſes ſworn for him ; and therefore that there is not ſo much as ſcinrilla jurit againſt it. 3 Inſt. 79. 


- 


And in H. P. C. 264. it is ſaid, that there is no known Jaw againit it, 
And t. 46. F 29. it deing the conſtant practice not to ſoffer witneſſes to be ſworn againſt the king upon in- 

dictments of capital crimes, the judges preſumed it founded originally on ſome ſtatute, or other good 

foundation, and were therefore tendet of departing from the ſettled practice. 22 b 


* 


fo But now by 1 Anne, c. g. it is enacted, “That every perſon 

ot tuch, Wi who ſhall be produced, or appear as 2 witneſs on the behalf of 
(che priſoner, before he or the be admitted to depoſe, or 

s juſth give any manner of evidence, ſhall firſt take an oath to depoſe WD 
ot. oni « the truth, the whole truth, and nothing but the truth, in ſuch 
manner « manner as the witneſſes for the queen are by law obliged to 

4 from « doz and, if convicted of any wilful perjury in ſuch evidence, 

f croſs « ſhall ſuffer all the puniſhments, penalties, forfeitures, and 
8 « diſabilities. which by any of the laws and ſtatutes of this 


« realm are or may be inflicted upon perſons convicted of wilful 
“ perjury.” es 5 

By the practice of the courts, if one be produced and ſworn [(a) But a 
for the plaintiff or defendant, being once ſworn, the other may {o"\citorcan- 


examine him to any thing whatſoever, though he be the folicitor of —_— ea 


1e Court 


in caſe 
1t in hy 


er about the party who produces him (a): alſo either party may, on appli- ought not 
+ erthe cation to the court, have the witneſs examined apart, and out of ** GON 
e recited the hearing of the others (6). 5 Edentially # 
r the de- communicated to him by his client. (5) The like indulgence will be given to a priſoner 3 but he cannot 
28 tema id it as of right, 4 Str, Tr. 9.J | | 5 | | 
the mate It is a general rule, that a witneſs ſhall not be aſked any queſ- 2 Hawk. 
vas given tion, the anſwering to which might oblige him to accuſe himſelf f · C. e. 4. 
ned upol of a crime; and that his credit is to be impeached only by general - ne 119. 
t was not accounts of his character and reputation, and not by proofs af Dougl. 593. 
particular crimes againſt which he cannot be preſumed prepared 
neſs, er. to defend himſelf. | te. 4 
iy, by ot- If a witneſs, when under examination, through ſurpriſe and inad- 5 Mod. 350. 
7 judge ol rertency, gives a wrong anſwer to a queſtion that is aſked him, he "4 ut. 
fo taket is always allowed to recollect himſelf, and that, which he aſſums 9 
on due deliberation, is to be taken for the truth. So, if he miſ- 
where a ſuf takes the true ſtate of the queſtion, in ſuch a manner as ſhews, 
croſs-exaniit WE that it is rather owing to his weakneſs than perverſeneſs, he cau- 
Nee not be puniſhed for i ilty of perjury. | | | 
beſt eviden® punine r it as gu y Ot perjury . 
thing io It a perſon is produced as a witneſs for the king, upon a trial Cro. Jac. 
iſtance of Þ 


in an information, and he is guilty of perjury, he cannot be 140. 


at * puniſhed for it on the 5 Elia. by way of indiQtment, which is the neg 5 
ſuit of the king; and ſuch a one hath been diſcharged accordingly *. : u. de 

ined 1 If a witneſs in giving evidence reflects on the character of an- Rol. Reps 

_ 0 other, or makes uſe of ſuch words as are actionable; yet this being 61. 

ar 3 107 um 2 judicial way, he cannot be puniſhed for it, nor will an action 

3 lie for ſuch words. - PER. 3 

1C o id [A witneſs ſhall not be allowed to read his evidence, but he Roe v. 

trut ) 4 may refreſn his memory by any book or paper, if he can after- Perkios, 

ſes, 2 * wards {wear to the fact from recollection: but if he cannot ſwear 13 

10 ruff to the fact from recollection any further than as finding it en- ; 


mak; a book or paper, the original book or paper mult be pro- 
ced, | 1 RE 
Qq 3 OR 


hovu!d not by 
* 


But in 2 Hawk. P. . 
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Evidence. 
, 2, Of Examinations and Proofs in Chancery. 


By the civil and canon law it was abſolutely neceſſary, that 


** 115, there ſhould be a citation taken out againſt the defendant preyi- 


ous to the examination of witneſſes; and the reaſon is, that the 
defendant, if cited, might either examine or object to their cre. 
dibility, or put ſuch croſs-interrogatories to them, as might bring 
out circumſtances in his favour, which he would not have an 
opportunity to do, if he were not cited; but it was not necef- 


ſary for the defendant to appear, becauſe the citation is in his 


favour, and he might renounce. a privilege introduced in his 
favour. | OY ö 

Hence it is, that in Chancery, after the plaintiff has replied to 
the defendant's anſwer, before he proceeds to examine any wit- 
neſſes, he muſt take out a /ubpera againſt the defendant to rejoin; 
but if the plaintiff ſerves the defendant with a ſubpœna to rejoin 
before he has filed a replication, the defendant appearing upon 
ſuch /bpena ſhall have his coſts taxed, becauſe the plaintiff has 
not cloſed the conteſt of the anſwer before he ſetved the ſubpen 
to rejoin. | | | 

The defendant being ſerved with a /ubp&na to rejoin, the plain. 
tiff, of courſe, upon producing an affidavit thereof, is to have an 
order for the defendant to rejoin and join in commiſſion in four 
days, giving the defendant's ſolicitor notice thereof; and the plain. 
tiff thereupon may, in eight days aſterwards, leaving his commil- 
ſioners' names at the office, have, at his own coſts, a commilſion 
ex parte directed to two of the plaintiff's commiſhoners, and tw 
ſuch as the officer ſhall think fit to nominate. 7 2 

Alſo, it is uſual to apply by petition or motion, that a ſulpem 


to rejoin return. immediate may be awarded againſt the defendant; 
and that ſervice thereof on the defendant's clerk may be deemdy 


good ſervice of the defendant; and to this is often added, elpt 


cially in a country cauſe, that the defendant may join and ftrik 
commiſſioners names ſometimes in four days, ſometimes in a week 


that the plaintiff may have a commiſſion ex parte, directed to li 
own commiſhoners ; and all this is of courſe. | 

But the more uſual way is for each party to name four con 
miſſioners for the examination of witneſſes, and two a-plece 
ſtruck out of each fide; and if a defendant joins in a colt 
miſſion and names commiſſioners, and yet afterwards refules 
ſtrike, the court, upon petition, will ſtrike out ſuch two of the 
as they pleaſe, and the commiſſion ſhall go to ſuch of the tour® 
are left ſtanding. | : 

But here it is neceſſary to obſerve, that there is an office calki 
the Examiner's Office, which extends itſelf, and has a right 
examine all witneſſes in town, or within ten miles of the ton 
which is the circuit of the court; and if any commiſſion be mat 
out, or witneſſes examined within that diſtrict, the depoliton 
taken by commiſſion will, upon complaint, be ſuppreſſed, and ti 
clerk who made out the commiſſion will ſtand committed fot! 


miſbehayiour, and breach of the known duty of his office, 1 


- W AO 2 = => =» 


a we fy 


Evidence, 
When interrogatories are filed in the examiner's office, the wit- 
neſs is carried to the ſeat of the examiner, and a note in writing 
L's is there taken of his name and place of abode, to the end the other 
ry, that ſide may croſs-examine, if they think fit; and, to prevent the per- 
t previ- ſonating of any witneſs, he is conſtantly carried in perſon, and, 
that the ſhewn at the ſeat of the adverſe party's clerk in Chancery ; this 
heir cre- being done, he returns back to the examiner's office, and is there 
ht bring examined, . 
have an If interrogatories are filed for his croſs- examination, the party 
 necel- who produces him muſt ſee that he ſtays, or returns, and attends 
IS in his to be examined; but if no ſuch interrogatories are bled, or he is 
| in his not demanded to be croſs-examined at the ſame time when he is 
a under examination, and if he goes away about his buſineſs, the 
eplied t Wi party who intends to croſs-examine him muſt get him examined 
any wit. as well as he can; and the adverſe party is not in that caſe bound 
d reſoim; to produce him over again, to attend to be croſs- examined, fince 
to rejoin it was the party's fault he had not his interrogatories ready 
ng upon to have croſs-examined him whilſt he was under his former ex- 
intiff ha amination. | "© 
alpen If the examiner is ſerved with an order whereby publication 
5 is to paſs on ſuch a day, he cannot afterwards examine any wit- 
he plain neſs, though it often falls out, that three or four witneſſes have 
o have a been before that time ſworn to the interrogatories, but have not 
n in fou attended to be examined: in this caſe the party cannot examine 
the plain- them without leave of the court, which is ſeldom denied on 
ö commil- motion. 8 3 
2mmilſon If a witneſs is duly ſubpznaed to attend and be examined, and he 
and tus refuſes to attend, then, upon a certificate from the examiner, that 
interrogatories are filed, and the witneſs hath not attended to be 
a ſubpen ex:mined, he ſhall ſtand committed, unleſs he attends and is ex- 
efendant; amined in four days after notice ; and this is ſometimes allowed 


e deemet} as a good cauſe for enlarging publication or putting off the cauſe 


led, eſpt but where publication is actually paſſed, and depoſitions are deli- 
and ſtrike vered out, if the party moves for enlarging publication, he muſt 
in a week offer good reaſons, by affidavit, of ſome material witneſſes whom 
Jed to hi he hath to examine, and the reaſons why they could not attend 
3 and be examined before publication paſſed. 
ou 
piece in muſt make oath, and ſo muſt his clerk or ſolicitor, that they have 
in a com neither ſeen, heard, read, nor been informed of any of the con- 
refuſes tents of the depoſitions taken in that cauſe, nor will they ſee, 
vo of then hear, read, or be informed of the ſame, till publication is duly 
the four paſſed in the cauſe z and upon ſuch an affidavit it is uſual for the 
oy Court to enlarge publication, and give the party an opportuniry to 
ffice Examine his witneſſes? but he is to be limited to a time, and fo 
a right 1 as not to put off the hearing of the cauſe z for otherwiſe it would 
the r be hard to put the defendant to hear his cauſe without proof. 
on bem F If the party examines ſome witneſſes in town, and others by 
den commiſſion, he is not obliged to exhibit or file his whole ſer of 
ed, an 47 mterrogatories in the examiner's office; he only files ſuch and ſuch 
itted 0 alone as he hath occaſion to examine in town; for if this wer 
125 Whd | Qq4 HY otherwilc, 


And in this caſe the plaintiff or defendant, as the caſe Calls out, 
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600 
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Gilb, For. 
Rom. 117. 


74. I 18. 


(a) But 


there ſeems 
to be no ſuch 
rule or diſ- 
tinction at 
this day, 
and there - 
fore it hath 


been reſolved, that a commiſſioner may maintain an action for the labour and pains he has been at in the 
execution of the commiſſion. Carth. 208. . | 


0 Evidence, * - = 
otherwiſe, it would put the plaintiff to a double expence of paying 
for copies of the whole, interrogatories twice over. pk 


Here alſo we mult obſerve, that anciently the examination was TI 
before a judge of the court, who was to conſider whether the ſo is 
witneſs anſwered readily, or whether he brought a ſtory, formed, the p 
to the judge: the examination in Chancery was originally before for 2 
the maſter of the rolls, who was one of the judges of the court; Wpoin! 
and therefore it ſhould ſeem that the examination might be upon Bi 
the bill without interrogatories drawn and framed, as the ers- may 
mination with the canoniſts may be upon the /:bellus articulatus : only 
but afterwards the maſter of the rolls having left the examination comr 
of the witneſſes to his clerks, as the barons of the Exchequer did ment 
to theirs, thenceforward the judge did not, but the counſel for If 
the party, whoſe witneſſes were to be examined, framed the inter- omr 


rogatories upon which the clerks examined; and ſo thencefor- ram 
ward it became the practice to ſend the commiſſion to the com- 
miſſioners to examine upon interrogatories, as the examiners did 


But as witneſſes often lived remote from the court, it was II 
thought more convenient to appoint commiſſioners to examine but 1 
ſuch witneſſes, the court ſending 4 notary of their own, who dblig] 
was often in commiſſion with them, and with thoſe commiſſions a It be 


copy of the articles. The commiſſioners are to examine them- 
ſelves, and cannot delegate their power, for delegata poteſtas nan 
poteſt delegari. | | El 
Ihe commiſſioners were likewiſe to be indifferent, for, upon 
exception to the partiality of any of them, the court will fup- 
ply their places by putting in others ; for though they are named 
y the parties, yet that is but by way of propoſal to the court; 
for they are the miniſters of the court, and therefore mult be 
impartial, 133 5 5 ; 
Theſe commiſſioners were to have their charges, and the (a) rule 
was, that rich perſons were to have their expences only, becaule 
they were not to be paid for their duty; but the poor were 10 Dn | 
have, not only their expences, but the price of their labour er 
over and above, that they might not be damaged for doing their 
duty. | | 


inter 
{ ering 
dther 


The interrogatories were anciently annexed to the commilſion, 
and ſo now they are ſuppoſed to be; but by conſent of parties 
they are delivered to the commiſſioners at the opening of the come 
miſſion; and this is the preſent practice. or 

The commiſſioners can only examine upon the ſet of inter- 
gatories that are firſt put in before them, and no new ones can 
examined upon before them, without leave of the court, becall 
their commitlion is to examine upon ſuch. interrogatories as 2 
ſuppoſed to be annexed to the commiſſion, or ſuch-as are deliver 
in at the opening of the commiſſion. . Yo 

But before the examiner they may examine upon a new ſet of 
interrogatories, becauſe that is preſumed to be the examination be 


: _ Evidente, 
whe natd out of the articles. 
on Was 
er the 


ormed, the plaintiff will aggrieve him by ſuch appointment, he may move 
before for a duplicate of the commiſſion, and that the officer may ap- 
court; point time and place. 1 

e upon But if the officer appoints time and place, yet the commiſſioners 


e exa- 


ulatus: only for the opening of the commiſſion; and, therefore, if the 


ination commiſſioners agree, they have yet power to make proper adjourn- 

uer did ments. N | De | 

aſel for If the plaintiff, or his commiſſioners, abuſe the carriage of the 

> inter» ommiſſion, by making unneceflary adjournments, or an irregular 

ncefor- examination of the witneſſes, that will entitle the defendant to a 


commiſhon of his own, and he may have the carriage of it him- 
elf, becauſe he ſhall not be obliged to produce and examine his 
vitneſſes where it cannot be done impartially. | 


e Com- 
ers did 


it was The fair examination by commiſſioners is not to adjourn with- 
xamine put neceſſity, becauſe that would be to haraſs the defendant by 
n, who pbliging him to travel from place to place to croſs- examine; but if _ 
ons a e be neceſſary, they may adjourn, not only as to time, but place. 


them - 
flas mn bu, that there may be as little opporturnity as poſſible to divulge 
Je depoſitions, that neither fide may better their proof. 

„ upon When a witneſs is produced, he muſt firſt be examined upon the 
ill ſup⸗ 
named 
court; 
nuſt be 


ſering him to go abroad, upon the croſs-interrogatories of the 
dther ſide; and the depoſitions are to be read over to him, ebe 


e witneſs, without being tampered wit a e 
The depoſitions, thus taken, are to be bound up, and ſigned and 


a) rul | | 
WY ſealed by the commiſſioners, and ſent by a meſſenger of their 
were to ern to the court out of which the commiſſion iſſued, who is to 
labour ear that they were not opened or altered fince they were deli- 


ng, their ered to him, | 

lay appointed the commiſſioners meet, and the commiſſion be 
opened, but no witneſſes examined nor adjournment made, the 
ommiſſion is loſt; but if it be not opened, they may give new 
notice, and proceed, unleſs in the mean time the court be moved, 
nd order be made to pay the coſts of the former day before 


n at in the 


miſſion, 
parties 
he com- 


interr0- £cjourning is a refuſal of the commiſfioners to act any further 
s can be bon it; for though the court itſelf never adjourns, becauſe it is 
becaule ways open; yet the delegated power muſt adjourn, becauſe they 
s as are we no ſtanding and conſtant power, as the feal has, but their 


power ariſes from the words of their commiſſion, which are 
pd mandamus quod ad certos dies & Ilocos quos' ad hoc provideritis 
yes pred. cram 'wvobis verre fuaiatis & advoretis; ſo that if * 

| ; 0 


gelivergd 


v ſet of 
nation of 


he judge 3 and the judge might examine upon interrogatories PE 


The plaintiff has regularly the carriage of the commiſſion, and 
i is to appoint time and place; but if the defendant ſuppoſes that 


may agree to adjourn, becauſe the appointment of the maſter is 


And this affair muſt be performed as far as it is poſſible uno 


Interrogatories of the producer, and then forthwith, without ſuf- 


ſheet whereof he is to ſign, that ſo — may have the ſenſe f 


If chere be due notice of executing the commiſſion, and at the 


proceed. And the reaſon of this rule ſeems to be, that the not 
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Evidence, 


do not provide time and place by an adjournment, they FOR bn 


authority further to act by that commiſſion, for the delegated ax 
thority muſt purſue the words of the commiſſion, elſe it will be cou. 
ſtrued a refuſal to act. But if they do not open the commiſſion, 


their not acting at that time will not be conſtrued as a refuſal u 


act; but it is an haraſſing of the defendant, for which he my 
complain to the court and have his redreſs ; and the not aQtin 
before the commiſſion is opened, is not conſtrued to be a refufx, 
becauſe they do not know what their authority is till the commiſ: 
ſion is opened. | | | 

Where one of the plaintiff's commiſſioners and one of the d 


fendant's meet, and the commiſſioner for the plaintiff refuſes i 
act, the commiſſion is loſt; but the plaintiff ſhall pay the defend 
ant his coſts, and the defendant ſhall have a new commiſſion an 


the carriage of it: and ſo it is when any commiſſion is loſt thong 
the default of him that has the carriage of it; for he is un 
worthy to have the carriage of the commiſſion, who appears tg 
make default in the execution of it. 3X 

If due notice be given, and the one fide proceed and examine 


| his witneſſes 3 the other, if he does not examine, ſhall not hae 


a new com̃miſſion, unleſs affidavit be made of ſome reafonabſ 
cauſe of his non-attendance, and that neither the party who di 
not examine, nor any for him, or by his direction or knowledge 
have ſeen, heard, or been informed of the depoſitions taken, or ai 


part of them, nor willingly will ſee, Sc. till he has examined, 


till publication : and the reaſon hereof 1s, that the defendant m 
not have an opportunity to know what has been proved tor tl 
plaintiff, and fo have an opportunity to conteſt it. 
And where ſuch a new commiſſion is granted, it ſhall all beat 
the charge of the defendant, and the plaintiff is permitted y 
croſs- examine without charge. | 

But if the plaintiff will, upon ſuch new commiſſion, produt 
any witneſſes, he mult be at equal charges of the commiſſion, 
cauſe he has equal bencfit by the examination of his own witnelk 
But he at whole inſtance a commiſſion is renewed, . mult ex 
mine all his witneſſes upon ſuch commiſſion, or in court, belt 


the return of it, becauſe he cannot be indulged a Farther prot 


tory term. 5 | Br 
If the commiſſioners on both ſides attend the execution of 


.-commiſſion, and the one ſide examines, and the other neither a 


amines nor puts in interrogatories, he ſhall never afterwards* 


amine, unleſs upon ſpecial order of court, upon good cauſe ſhe 
becauſe he might form his interrogatories upon the diſcovery u 


to his commiſſioners of what the other fide examined to, 
Where the commiſhoners meet and examine, and afterwit 
adjourn, and one of the defendant's commiſſioners takes 
the commiſſion, and the other commiſſioners meet at the aj 
journed, and examine witneſſes and return the depoſitions, ® 


court will order ſuch depoſitions to lie, and the ſubpena duces im 
to iſſue againſt the commilſioner, that he may bring in the . 


nt, they haye ny 
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| Evidence, 


nity by virtue of which the depoſitions were taken; for if th 


had a proper authority, the not having the commiſſion before them 


does not impeach the depoſitions. 


- There muſt be fourteen days notice given by the commiſſioners 


to all the defendants, of the time and place of the execution of 
the commiſſion, elſe it is not good notice, and the depoſitions will 
ſtand ſuppreſſed for irregularity, in not purſuing the tenor of the 
commiſſion. This rule ſeems to be taken from the common law, 
which requires fourteen days notice of trial; but where it is a 
ſhort vacation, as between Zafter and Trinity term, ten days, or 
leſs, is good notice. | | 1 

No commiſſion can be executed in term-time, unleſs by leave 
of the court, or conſent of the parties; for the commiſſioners 
being generally country attornies, it is more than probable they 
ue in town attending the term, on their other clients affairs, 
and, conſequently, cannot attend upon the execution of the com- 
miſſion, EIS a 

If two of the plaintiff's commiſſioners attend at the time and 
place appointed for the execution of the commiſſion, they may 
procced therein ex parte, if the defendant's commiſſioners do not 
then attend; but if the defendant's commiſhoners attend at the 


time and place appointed, and the plaintiff's commiſſioners are 


not there, they cannot go on, becauſe the plaintiff having the 
carriage of the commiſſion, he will not produce it, if he is diſ- 
appointed of his commiſſioners, and, conſequently, there can be 
no proceedings for want of the commiſhon, This makes a'du- 
plicate of the commiſſion more neceſſary; for in this caſe, if the 
defendant's two commiſſioners meet, they may proceed in the exe- 


cution of the commiſſion ; but where there is no duplicate, and 


the defendant's commiſſioners attend at the time appointed, and 
none attend for the plaintiff, the party grieved is to be recom- 
penſed in coſts upon complaint made thereof to the court; and 
in that caſe the court will give him leave to ſue out another com- 
miſſion, | Be i 
There muſt, at leaſt, one commiſſioner attend on each fide 
for if the plaintiff hath but one commiſſioner that attends on 
his fide, he cannot proceed to execute the commiſſion, unleſs 
one of the defendant's commiſhoners attends and joins with 
him therein; but if one commiſhoner for each party attend, 
they may proceed in the execution of the commiſſion, and not 


” 


that in ſubh a manner, as that it could rarely, if ever, be de- 
| tected, bechuſe they uſually diſcloſed it to the attorney or ſolicitor 
who employed them, and who was always their friend; and ſince 


e very lifq and vitals of almoſt every cauſe, and of every man's 


| Property, I in keeping cloſe and ſecret his evidence, till after 
the depoſitic ns are publiſhed, becauſe after that there is an end 
of cxamming unleſs it is to prove exhibits, which may be done 


after 
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[(z) No ex- ticularly named in the order, that the other fide may have nde 


amination 
Is allowed 
to points 
that would 
admit of a 
croſs-exa- 
mination. 


2 Ves. 480. ] done before publication paſſed), 


the contents of the depoſitions of witneſſes taken on ſuch commu. 


not publiſh, diſcloſe, or make known to any perſon or perial 


be of them, to be taken by you and the other commiſſioners 
„ the ſaid commiſſion named, or any of them, by virtue of f 


. dered, that all and every the clerk or clerks attending the exe 


ted to act as clerk or clerks as aforeſaid, or be preſent at the e 


« i 1 


» < 


5 Evidence, 
after the hearing, or by order vivd voce, and then they muſt be pu. 


what is to be proved; (and this indeed can only be to proye the 
execution of deeds, or {ſigning receipts or acquittances; hut 
a mah cannot have leave to prove a will vivd voce at the hearing, 
becauſe the due execution may come in queſtion (a), which cans 
not be examined at the hearing ore tenus, but ought to have bem 


To remedy this inconvenience, the following order was mais 
the th of February, the 8th year of G. 1. in Chancery: 

Whereas this court hath been informed, that commiſſioners and 
their clerks attending the execution of commiſſions for examiny 
tion of witneſſes in cauſes depending in this court, do frequent 
before publication is paſſed, and even before the executing of fu 
commiſſions, diſcloſe to or inform the parties, or their agents, d 


ſions, which leads to introduce perjury, and occaſions tedious and 
unneceflary examinations ; for remedying and preventing whered 
for the future, the right honourable the lord high chancellor 
Great Britain, by and with the advice and aſſiſtance of the right 
honourable the maſter of the rolls, doth order, that from 30 
after the laſt day of this preſent Hilary term, where any com 
miſſion iſſues for examination of witnefles, all and every the cons 
miſſioners named in ſuch commiſſion ſhall, before they act in d 
be preſent at the ſwearing or examining any witneſs or witneſt 
upon anterrogatories in ſuch cauſes, 2 take the oath follows 
ing: * You ſhall, according to the beſt of your ſkill and knows 
« ledge, truly, faithfully, and without partiality to any or eite 
of the parties in this cauſe, take the examinations and depots 
« tions of all and every witneſs and witneſſes produced and exp 
& mined by virtue of the commiſſion hereunto annexed, upon tit 
c interrogatories now produced and left with you, and you kt 


« whatſoever, except to the clerk or clerks by you epi i 
. <<. ſworn to ſecrecy in the execution of this commiſſion, the cob 
tc tents of all or any of the depoſitions of the witneſſes, or 


4c ſaid commiſſion, until publication ſhall paſs by rule or order 
\* the high court of Chancery. Which oath is to be anne 
in a ſchedule to the ſaid commiſſion.— And it is furthers 


tion of ſuch commiſſion, and employed in taking, writing, mp 
ſcribing, or engroſſing the depoſition or depoſitions of wituen 
examined on ſuch commiſſion, ſhall, before he or they be peri 


. cution of ſuch commiſſion, ſeverally take the oath follow 
« You ſhall truly and faithfully, and without partiality to 30 
either of the parties in this cauſe, take and write down, 
“ ſcribe and engroſs the depaſitions of all and every witnels | 
vitneſſes produced before aud examined by the comming 


Evidence. 

u or any of them named in the commiſſion hereunto annexed, - 
a 25 far forth as you are directed and employed by the ſaid com- 
« miſſioners, or any of them, to take, write down, or engroſs the 
« ſaid depoſitions, or any of them, and you ſhall not publiſh, 
« diſcloſe, or make known to ary perſon or perſons whatſoever, 
the contents of all or any of the depoſitions of the witneſſes, 
« or any of them, to be taken, wrote down, tranſcribed, or en- 
« groſſed by you, or whereto you ſhall have recourſe, ot be any 
i ways privy, until publication ſhall paſs by rule or order of the 
„ high court of Chancery.” — Which oath is likewiſe to be an- 
nexed in the ſame ſchedule to the ſaid' commiſſion. Which oaths 
he ſaid commiſſioners are by ſuch commiſſions to be empowered - 
jointly and ſeverally to adminiſter to each other, and alſo to the 
perſons attending as clerks to the ſaid commiſſioners, 

| If any practiſer, or other perſon, goes about to tamper with 
br ſuborn any witneſs, upon complaint made thereof, and upon 
xamination of the matter upon oath, he muſt ſtand committed. 
When the parties have-examined, they give a rule, as they do 
In the civil and canon law for publication; and if no cauſe be 
in four days, the rule is made ab- 
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ſhewn to the contrary with 


When publication is moved to be enlarged, it muſt be upon 
notice, and upon good reaſons offered to the court, and upon af- 
davits, ſhewing the reaſons why the party could not examine his 
itneſſes ſooner z and it is ſeldom or never done where it is to put 
df the hearing of the cauſe. | 8 
But where the adverſe party can ſuffer no injury, as where the 
auſe is not ſet down, or where the party is not ſerved to hear 
judgment, there the court will enlarge publication for aſking for. 
And in ſome caſes they will do it, though the cauſe is ſet 

own, and the party is ſerved to hear judgment ; but this muſt be 
rhen it is ſhewn to the court, that it is not poſſible for the cauſe 
0 come on very ſoon, and the court will in this caſe expeCt the 
party to appear gratis to hear judgment, on fix days notice to be 
ziren to his clerk in court, and pray no day over, and will often 
dblize him to take no advantage for want of parties at the hear- 
ng; this forwards the plaintiff; for if default is made at the 
caring, the decree cannot be made abſolute till the next ſucceed- 
ng term; but if the party who moves to enlarge publication, 
ill not appear gratis, and pray no day over, he is often denied 
s motion, and with great juſtice, becauſe in that caſe he in- 
ends only delay, which the courts always avoid when in their 
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When publication is paſſed, and the depoſitions are copied and 

Iclivered out, and either party has a mind to examine touching the 
redit or reputation of any of the witneſſes, the way is, : 
They muſt file objections or articles, ſo called, in the exa- 

mer's office ; theſe contain in ſubſtance the objections they make 

o the reputation of the witneſs, as in caſes of felony, b 


Jury, forgery, ſtanding in the pillory, or any other criminal 
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improbability accordingly. 


Evidence. 


that would diſable the party from being a good witneſs at f 


common law z for the rule of evidence is the ſame in equity az 
law; and if the party cannot be a good witneſs at law, no mo 
can he be in equity; theſe articles may be founded upon t 
party's leading a lewd life, or being a common drunkard, 
ſwearer, or of ill repute and character in his neighbourhood, 
common vagabond, a man not known, that hath no abode, 
fuch like; though all theſe latter objections ſeldom come to x 
thing; for notwithſtanding theſe, the man is a legal witneſs, a 
the court will hear his evidence, and judge of the probability 

Theſe articles being filed, and a certificate being produced fre 
the examiner that they are ſo, the court, upon application, by u 
tion or petition (or, it may be done without) will give leave tot 
party to examine witneſſes thereon ; and the other party, who 
to ſupport the credit and reputation of his witneſs, may exami 
accordingly zotres quoties, and their depoſitions muſt be publiſh 
as in other caſes; but this is a caſe which but very rarely happe 
and, generally ſpeaking, it ends in nothing more than putting 
party to an expence to no purpoſe, | 

When the depoſitions are thus copied and delivered out, a 
both parties come to ſee the interrogatories examined by ex 
fide, if they find them to be leading or impertinent, then 
is the proper time to refer them to a maſter, for being too le: 
ing, impertinent, or ſcandalous z this is done by motion or pt 
tion of courſe, | 8 LN 2 

If the maſter reports the interrogatories to be leading, andt 
report is not excepted to, then all the. depoſitions taken to th 
interrogatories muſt ſtand ſuppreſſed, as of courſe, by motion 
petition ; but if the report is excepted to, as, on the one han 
the court never countenances leading or impertinent interroga 
ries; ſo, on the other hand, they are not over curious in ti 
matters, becauſe it may fall out that the interrogatories be 
ported leading in the very vital of the examination, and on! 
very point on which the cauſe turns; and when this comes to 
the caſe, the party who referred them hath gained his end; 
perhaps he had a very bad cauſe, if the depoſitions had ſod 


whereas if they are ſuppreſſed, he hath a very good one, fincei 


adverſary muſt have his cauſe without any proof at all, unlelst 
court is pleaſed to grant him another commiſſion on payment 
colts, for his leading interrogatories, which is ſeldom or nd 
done after the depoſitions are publiſhed, . And it is hard, that 
equity, a man ſhould be deprived of a plain right, throught 
ſlip of another man's pen, or the inadvertency or unſkilfulne 
his counſel's penning his interrogatories ; and therefore, if it 
poſlible for the court to help him, they will, from the mam 
inconvenience which muſt attend ſuch a caſe : indeed, if thei 
terrogatories are reported to be leading in points upon which 
jet of the cauſe does not turn, if the depoſitions in theſe po 
{hould be ſuppreſſed, and the party have evidence enough 
| | W 
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Evidence, 


About it, there is no hurt done; but if the merits and very life 
tums upon it, he will ſtruggle to 
potions be ſuppreſſed. 


the laſt before he will let his'des, 


Therefore, where interrogatories and the depoſitions of © wits. 


neſs taken on them had been ſuppreſſed, for that the interrogato« 


interrogatories might be drawn, and ſettled by the maſter for the 
examination of this witneſs, whoſe evidence was very material, 
and yet would be wholly loſt, unleſs the court would indulge them 
this way, and though the praCtice was admitted to be always 
zyainſt it, and it was urged to be of dangerous conſequence ; yet 
one precedent being produced to this purpoſe ; and the interroga- 
tories, which had been ſuppreſſed, being ſuch as might be drawn 


nes were leading, and the court being moved, that a new ſet of 


by many other counſel, without any apprehenſion of their being 


leading, the court, to let in the party to the benefit of his wit- 


reſs's teſtimony, ordered interrogatories to be put in, and ſettled 


4 


by a maſter for his examination over again. | | 
If the commiſhoners miſbehave themſelves, or if the commiſ- 
on is executed contrary to notice given to the party, or if the 
depoſitions returned by commiſſon are ſo engrofled, or ſo inter- 
lined, that they are not legible, in thoſe and many other caſes of 
he like nature, there may be good reaſon to ſuppreſs the depoſi- 
tions ; but in this laſt caſe the record or engroſſment of the de- 
poſitions is always brought into court by the proper officer; the 
ourt take the engroſſment into their hands; and if it is poſſible 
to be read, or if it is handed down to the fix clerk, and he can 
read it, they will hardly ſuppreſs the depoſitions, or put the 
parties to a new trouble, or to the expence of examining all over 
poain, | | f 1 1 
When the depoſitions are copied, they muſt be ſigned by the 
xaminer or proper fix clerk ; for if either of the ſix clerks, who 
onſtantly-attend the, court every day of hearing, ſtands. up. and 
ays, _ the books are not ſigned, they are not to be admitted to 
de read. | | 
The civilians had a manner of examining witneſſes (a) in per- 
petuam rei memoriam, which was two-fold, either the common 
xamination, or in meliori for md: the common examination was, 
When witneſſes were very old and infirm, or ſick and in danger 
df death, or were going into other countries; in this caſe it was 
lual to file a libel, and without ſtaying for the /itis conteftatis, 
Plaintiff examined his witneſſes immediately, and gave notice, 
u were poſſible, to the other fide, of the time and place of the 
amination, that he might come and croſs-examine ſuch wit- 
elſes if he thought fit, and theſe depoſitions ſtood good, in caſe 
de witneſs died or went abroad; but the plaintiff was obliged 
dere aionem within a year, otherwiſe theſe examinations went 
er nothing; but if the witneſſes lived, or did not go abroad 
ſito other countries, then they were to be examined poft litem 
oteftatam. „ „ 
| The examination in perpetuam rei memoriam in meliori formd. is 
i tranſumenda inſtrumenta, and in this caſe there muſt be a {tis 


(a) In what 
caſes a bill 
to examine 
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will now lie, 
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105. 185. 
331. 354 
2 Vern. 159. 
Abr. Eq. 
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1 Atk. 571. 
620. I P. 
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 eontefiatio before the examination, becauſe there is no need of 
much in proving inſtruments, as there is where the witneſſes a 
likely to die, or are going into remote parts; in theſe caſes th 
are not confined to proceed in any action upon theſe inſtrumen 
within a year. . 5 | 
[A witneſs But now the uſual method is, where one man brings a 
may be en- againſt another, and hath a moſt material witneſs to examin 
amined de . 12 : Tre pe ns, P 
bene ee on upon affidavit made, that this witneſs is in a languiſhing conditi 
affidavitthat or danger of dying before he can be examined in chief, or whe 
the thing t the witneſs is going a long voyage to India, or other remote pan 
into lies in from whence he cannot return by the time he is to be examin 
che know- in chief, and to which place he is bound, and cannot poſſibly ity 
ledge . in either of theſe caſes, the court upon motion or petition. 
veſs, though Either party will, and never denies to make an order as of cout 
there be no for leave to examine ſuch witneſs de bene efſe, ſaving juſt exce 
| pkg tions to the other fide. 


old, or infirm, or in danger of dying. Shirley v. Ferrers, 3 P. Wms. 78. Hankin v. Middledit 
2 Br, Ch. Rep. 641] . 5 5 8 a 


Ex Rp 


6—— ̃ ̃ tee i 


8 


— OE SITES 


<A 


2 


If the witneſs lives till he can be examined in chief, he muſt 
examined over again as other witneſſes in chief are; but if he die 
the mean time, then, upon produeing and proving the regiſter of l 
death, the party for whole benefit he was examined, may appt 
by petition or motion, for an order, with liberty to publiſh h 
depoſitions, (for they cannot be publiſhed without ſuch an order 
and to the petition muſt be annexed a certificate of the death 
the witneſs, and the party muſt ſhew that he died before the tin 
that he could be examined in. chief; and hereupon the cou 
makes an order, not only to publiſh his depoſitions, but to m 
them as a witneſs at the hearing, ſaving exceptions z and nod 
of this order is always given to the adverſe clerk to prevent ſu 
priſe, and give him an opportunity to object thereto, as he ſu 
ſee occaſion. 
If the witneſs beyond ſea be not returned, there muſt be! 
affidavit of it, and that the party had not heard from him of ſad 
a time, nor doth he know whether he is living or dead; and int 
caſe there will be the like order, as in the caſe of the witnelsv 
died before he could be examined in chief. 


(F) Of written Evidence: And herein of admit 
Exemplifications or Copies of Records, G. 
Evidence... | 


Co. Lit. "FRE word evidence, as has been obſerved, comprehend® 
283.2. only the teſtimony of witneſſes, but alſo matters of rd 
e Thats ag letters patent, fines, recoveries, enrolments, and the 
and mat Writings under ſeal, as charters and deeds 3 and other wil 
take know- without ſeal, as court - rolls, accounts, &c. and (a) records 

— to prove themſelves, and to admit of no averment againſt the 

record, of them. 

either patent, Ratute, or judgment, if it be given in evidence to them, for that is their all 
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1''ged and produced, if it make to the iſſue. 
2, 411. Dyer, 118. 9 Co. 12. Co. Lit, 


Hob, 227. & wide Leon. 206. And. 37. Plow. 92. 
227. / * SY 


Gilb. L. E. 
11. 


[The firſt ſort of records are acts of parliament: theſe are the 
memorials of the legiſlature, and therefore are the higheſt and 
molt abſolute proof: and they either relate to the kingdom in ge- 
neral, and then are called general acts of parliament, or only to 
che concerns of private perſons, and are thence called private acts. 

On general acts of parliament, the printed ſtatute book is evi- 
dence; not that the printed ſtatutes are the perfect and authentic 
copies of the records themſelves, for there is no abſolute aſſurance 
of their exactneſs, but ever perſon is ſuppoſed to apprehend and 
know the law which he is Levy to obſerve, and therefore the 
printed ſtatutes are allowed to be evidence, becauſe they are the 


hints of that which is ſuppoſed to be lodged in every man's 
mind already, 


Id. 12, 

2 Salk. 566. 
10 Mod. 
216. 126. 
181. 

Keb. 23 8 
Jenk. Cent. 
280. pl. To 
Hale's Hiſt. 
of the Com- 
mon Law, 


15, 16. Style, 462. L. E. 89. Tri. per Pais, 226, 232. Stra. 446. 3 R. 8. L. 90. 


In private acts of parliament the printed ſtatute book is not 
evidence, though reduced into the ſame volume with the general 
ſlatutes, but the party ought to have a copy compared with the 
parliament roll; for private ſtatutes do not concern the kingdom 
in general, and therefore no man is underſtood to be poſſeſſed of 
them, as he is of thoſe general laws which are ſet up as the 
regulation of his own actions, and, conſequently, the private ſta- 
tutes are no 1ntimation to what is already known, but they are the 
rules and decrees that relate to the private fortune of this 
or that particular man, which no one elſe is under any obli- 
gation to underſtand or take notice of, and therefore they ought 
to wer pies with the ſame punctuality as the copies of all other 
records. | | 

But my Lord Chief Juſtice Parker, 
of phyſicians and doctor Wet, allowed the printed ſtatute to be 1 cad: | 
evidence of the truth of a private act of parliament touching the in- 


28 | of evidence 
ſtitutions of the college. does not appear there. Ld. Ray m. 472. 


in the caſe of the college 10 Mod. 


And a private act of 


country, as the act of 
may be 


parliament in print that concerns a whole Bull. N. P, 
Bedford Levels, for re-building Tiverton, &c. 235: 
given in evidence without comparing it with the record. 

And theſe things are the rather admitted, becauſe they gain ſome 


being printed by the king's printer; and beſides, 


And for this reaſon, printed copies of other 7id:Dougl. 
nature have been admitted in evidence with- 594+ n. 
-1ng compared with the original; as the printed proclamation 


or a peace was admitted to be read without being examined b 
the record in Chancery. 
ſtate, 


eridence of { uch articles. 


So, the Gazette is evidence of all acts of Re: v. Holt, 
@® *— 12 5 * : 8 erm 
war, as pruited by the king n e 


90, the articles of 


< Next thing is the copies, of all other records, 


under fea}, and not under ſeal. 
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16 Med. Firſt, under ſeal, and theſe are called by a particular name, 
125, 126. exemplifications, and are of better credit than any ſworn copy: for 
the courts of juſtice that put their ſeals to the copy, are fuppoſed 
more capable to examine, and more exact and eritical in their ex. 
aminations, than any other perſon is or can be: and beſides, there 
is more credit to be given to their ſeal, than to the teſtimony of any 
private perſon ; and therefore we are more ſure of a fair and per- 
fect copy when it comes atteſted under their ſeals, than if it were 
a copy ſworn to by any private perſon whatſoever. 8 
Exemplifications are twofold; under the broad ſeal, or under 
the ſeal of the court. i | 


Sid. 14 5, Under the broad ſeal; ſuch exemplifications are of themſelyes 
74% 118. records of the greateſt validity, to which the jury ought to give 
Pl. Com. Credit, under the penalty of an attaint. | 

411. à. 


3 Ind. 173. When a record is exemplified under the great ſeal, it muſt either 
5 be a record of the court of Chancery, or be ſent for into the Chan- 
cery by a certiorari, for the Chancery is the centre of all the courts, 
and thence the ſubjects receive a copy under the atteſtation of 
the great ſeal : for in the firſt diſtribution of the courts, the Chan- 
cery held the broad ſeal, whence the authority iffued to all 
proceedings, and thoſe proceedings cannot be copied under the great 
_ ſeal, unleſs they come into the court where that ſeal is lodged, 
Bull. N. P. Nothing but records may be given in evidence exemplified un- 
8 5 der the broad ſeal; for theſe being preſerved by the proper officer 
of every court from all raſure and corruption, ate ſuppoſed to be 
ſo fair and unblotted, that there can be no danger in the exem- 
plification. But the exemplification of deeds under the broad 
ſeal cannot be admitted in evidence, for theſe being in the cuſtody 
of the party and not of the law, are ſubject to raſures and inter- 
lineations, and therefore ought to be produced themſelves is the 
beſt evidence of the contract. 8 0 ; 
z ſt. 3. When any record is exemplified, the whole record muſt be ei- 
Burrisrale empplified, for the conſtruction mult be taken from the yiew of 
taken with the matter taken together. 
Exceptions as ſee hereafter. 
The ſecond ſort of copies under ſea] are the exemplifications 
under the ſeal of the court, and theſe are of higher credit than: 
{worn copy, for the reaſons formerly given. | 
Copies not under ſeal are of two forts, 1. Sworn copies, and 
2. Office copies. | | 5 
1. Sworn copies; theſe muſt be of the records brought into 
court in parchment, and not of a judgment in paper figned by the 
maſter, though upon ſuch judgment you may take out executio\ 
for it does not become a permanent matter till it be delivered ut! 
court, and there fixed as memorandums or rolls of that court, avs 
until it be a roll of that court it is transferable any where, andi 
doth not come under the reaſon of law, that permits us to ge! 
| copy 1n evidence. | | 
Vent. 2579. Where a record is loſt, a copy of it may be read without {weani 


Styl. Pr. it to be a true copy, for the record is in the cuſtody of the lan, and 
Reg. 205. - pil 
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dence, where the original was loſt, and poſſeſſion had gone a long 
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not of the party, and therefore if loſt, there ought to be no injuty Mod. 217. 
ariſing to the party's private right; and, conſequently, if it be loſt, _— 285. 
the copy muſt be admitted without ſwearing any examination con- ? 
cerning it, ſince there is nothing with which the copy ean be com- 
pared, and therefore it muſt be preſumed true without examin- 
ation, | 

But in ſuch caſes as theſe, the inſtruments muſt be according to Carvin. 
the rules required by the civil law: they mult be vety/ate temporis, 115 won 
aut judiciarid cognitione roborata. 

So, the copy of the decree of tithes in London, has been often Vent. 257 
given in evidence without proving it a true copy, becauſe the ori- 
ginal is loſt. | 1 : 

So, a recovery of lands in ancient demeſne was given in evi- 7id. 


pl. 18. 


time according to the recovery. 

When a man gives in evidence the ſworn copy of a record, he Til. per 
muſt give the whole copy of the record in evidence, for the prece- 2 we 
dent and ſubſequent words and ſentence may vary the whole ſenſe pot. ph * 
and import of the thing produced, and give it quite another face; Ante, 17. 
and therefore ſo much at leaſt ought to be produced as concerns 
the matter in queſtion. p | | 

Secondly, Ofhce copies may be given in evidence, | 

Here the difference 1s to be taken between a copy autheriticated 
by a perſon truſted to that purpoſe, for there that copy is evidence, 
and a copy given out by the officer of the court that is not truſted 
to that purpoſe, for that is not evidence, without proving it actually 
examined, | | 

The reaſon of the difference is, that where the law hath ap- 
pointed any perſon for any purpoſe, the law muſt truſt him as far 
as he acts under the authority that the law has lodged in him 
otherwiſe it would be to give credit to another officer and not to 2 
him at the ſame time. „ | 

Therefore the chirograph of a fine is evidence to all perſons of Pl. cem. 
ſuch a fine, for the chirographer is appointed to give out copies 110. be 
between the parties of thoſe agreements that are lodged of record, 
and therefore his copy muſt be admitted as evidence without fur- 


the auditor 

on the margin, i ſufficient evidence of the enroIm@ht. Dougl. 56. 
But if an officer of the court, who is not intruſted to that pur- 
poſe, makes out a copy, they ought to prove it examined; the 
tealon is, becauſe being no part of his office, he is but a private 
man, and a private man's mere writing or word ought not to be 

credited without his. oath. 3 3 

erefore it is not enough to give in evidence a py of a 
judgment, though it be indorſed-to haye been examined by the 
7 ES . Clerk 


G12 


Chutel and 
Pound. 
Trin. Ail. 
1700. 


See Tri. per 
Pais, 209. 


Style, 22. 
Sid. 145. 


Evidence. 


clerk of the Treaſury, becauſe it is not part of the neceſſary office 
of ſuch clerk: for he is only intruſted to keep the records for the 
benefit of all men's peruſal, and not to make out copies of them, 

So, if the deed enrolled be loſt, and the clerk of the aſſize 
make out a copy of the enrolment only, this is no evidence, 
without proving it examined, becauſe the clerk is intruſted to au- 
thenticate the deed itſelf by enrolment, and not to give out copies 
of the enrolment of that deed. 

The office copies of depoſitions are evidence in Chancery, but 
not at common law, without examination with the roll ; for the 
court of Chancery have for convenience allowed their office 
copies to be evidence in their own court, and have empowered 
their officers to make out ſuch copies as ſhould be evidence, but 
the particular rules of their court are not taken notice of by the 
courts of common law. 

Where a fine with proclamations is to be a bar to a ſtranger, there 
the proclamations muſt be examined from the roll, for although the 
chirographer is authorized by the common law to make out copies 
to the parties of the fine itſelf, yet he is not appointed by the ſtatute 
to copy the proclamations, and therefore his indorſement on the 
back of the fine is not binding. 

Having thus ſhewn how the record 1s to be given in evidence, 
by the proving of a copy, we mult in the next place ſee in what 
manner, and in what caſes, they ought to be evidence. | 

And here, in the firſt place, it is regularly true, that when the 
record is pleaded and appears in the allegations, it muſt be tried 
on the ifſue au tiel record; but where the iſſue is upon fact, the 
record may be given in evidence to ſupport that fact. | 

When the iflue is nul tiel record, the record muſt be brought 


ſub pede figilli; but where the record is offered to-a jury, any of 


the forementioned copies are evidence. 


Sid, 145, 
246. 


Tri. per 
Pals, 166. 
4 Init. 173. 
Mad. 1 17. 
Ant. 23. 


Mod, 117. 


1 


teen v. 
Froud, 
Vent, 2 57 


But out of this rule there is an exception, that where the record 
is inducement, and not the giſt of the action, there, it is not of 
itſelf traverſable, but muſt be given in evidence on the proof of 
the action; for nothing can be of itſelf traverſable, that doth not 
make a full end of the matter in queſtion. | | 

When any perfon produces a record, it muſt be ſo much at leaſt 
as concerns the matter in queſtion, for it is no evidence 'unlels 
you ſhew the whole import of the matter; for the preceding or 
tollowing words may give it quite another face. * 

Where a recovery is ancient, you need not prove any ſeiſin in 
the tenant to the precipe, but otherwiſe it is in a modern recovery; 
for in an ancient recovery, the preſumption is for the recoveror, 
for the recoveror ſhall be ſuppoſed to be ſeiſed at the time of the 


recovery, ſince he hath been ſeiſed ever fince ; but in a modem 


recovery the ſeiſin muſt be proved, becauſe the precipe doth not 
be againſt the perſon that is ſeiſed of the freehold, and ſo the te- 
covery. wants a foundation, becauſe the action is not proſecuted 
againſt the tenant of the freehold. - 5 
Tenant for life, the remainder in fee; he in the remainder 
in fee ſuffers a common recovery with ſingle voucher, and as 
EL: . „„ . recoret 
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recovery is ancient: The court will preſume a ſurrender of the It is laid 


tenant, becauſe when there hath been a conſtant enjoyment under down .is the 
that recovery, it ſhall be ſuppoſed td be a lawful foundation, for ; . Ger- 


a t ren v. Gren- 
unleſs there had been a lawful tenant to the precipe, it muſt ville, 2 Str. 
be ſuppoſed, that it would have been controverted and over- 7129: that.” 
thrown. | very of 40 
years ſtanding, the court will, without any other circumſtances, preſume a ſurrender of the eſtate for Ife. 
But in that very caſe, the court did admit other evidence of the ſurrender, namely, the attorney's book, 
the attorney himſelf being dead, wherein, among his charges for ſuffering the recovery, were two items 
for drawing and engroſſing a ſurrender of the life-ettate. Neither doth the above caſe of Green v. 
Froud, (for there poſſeſſion had accompanied the recovery,) nor what is ſaid in Pig. 41., warrant this 
general poſition. And therefore, in the caſe of Goodtitle v. Duke of Chandois, 2 Burr, 106 5., where 
tenant in tail of a conſiderable eſtate, part in poſſeſſion, the reſidue held by a widow on whom it was 
(etiled for life, ſuffered a recovery of the whole, and ſettled it on the Duke of Chandois, and the duke 
on the death of the tenant in tail entered into that part of which he died in poſſeſſion, and on the death 
of the widow on the remainder ; on which the reverſioner brought an ejectment to recover this remain- 
der, on the ground that there was no ſurrender of the widow's life-eſtate; for that no actual ſurrender 
was proved, and no ſort of evidence having been offered to make ſuch ſurrender probable, it couid not 
be preſumed ; the court of K. B. held, that the length of time was not to be reckoned from the date 
of the recovery, but from the poſſeſſion going with the recovery: that in this cafe there was no poſſeſſion 
after the death of the tenant for life, for the reverſioner brought his ejectment immediately: that where 
the perſon ſuffering the recovery, has a right to ſuffer it, the court will preſume all things ro have been 
regular, unleſs the contrary appear; but that, here, the recoveror, being only tenant in tail in remainder,” 
and the life-eftate under the ſame ſettlement ſtill ſubſiſting at the time of ſuffering the recovery, it was 
moſt clear he had no power to alien or bar.—And even where the perſon ſuffering the recovery, has a 
clear right to alien, yet the court will not, from mere lengrh of time, preſume proper tenants to the 
recipes, where it appears from the deeds that proper parties did not join, and the uſes are declared to 
ave been warranted by thoſe deeds, Keen v. Earl of Effingham, 2 Str. 1267. 


—_— 


But if there be tenant for life, the remainder in fee, and he in vent. 257. 
remainder ſuffer a common recovery with ſingle voucher, and this 
recovery is modern, this record will not give a title, for the free- 
hold is in tenant for life, and the precipe ought to. be brought 
againſt him; and ſo there is no lawful action commenced, 

If there be tenant for life, with remainder in tail, and they both Moor, 256. 
join in a common recovery with ſingle voucher, this will not bar P. 2 5 | 
the tail, becauſe the remainder-man is not tenant to the pracipe ; pa. 1 ps 
and in this caſe the præcipe is brought againſt them both as joint- of Rec. 36. 
tenants, and he in remainder hath no immediate eſtate of freehold 
in him, and the remainder-man is not bound by the recovery had 
againſt the tenant for life, unleſs he comes in upon the aid prayer, 
though the remainder is turned to a right by ſuch recovery. 

But if there be tenant for life, the remainder in tail, and they 2 Rol. 
luifer a recovery, and come in as vouchees on the double voucher, Abr. 396. 

en he in remainder is barred, becauſe he in remainder is as pro- 
perly called in as vouchee, as if he had been called in on the aid 
prayer of tenant for life, and then when he takes up the deſence, 
and makes default, he muſt be barred by the judgment, as 

or the want of a title appearing; for where any perſon is pro- * 
perly in court, and doth not defend his title, he is as properly 

barred as he who hath no title at allz and when tenant in tail 

is barred for want of title, the iſſue can never after recover in his 

fer medon. 15 : 

Although, regularly, no recovery or judgment is to be admit- Bull. N. P. 
ted in evidence but againſt parties or privies, yet under ſome, 231. 
eircumſtances they may; as in an information in nature of a 8 
7% Warrarto, a judgment of ouſter was allowed to be given in 1109. 

x 1 3 evidence Andr. 389. 
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evidence to prove the ouſter of a third: perſon, the mayor, by 


5 Term whom the defendant was admitted. And ſuch evidence is con- 


Rep. 72 cluſive, unleſs the judgment can be impeached as obtained by 
: fraud. | | | 

Lewis and As to verdicts ; if a verdiCt be had on the ſame point, and be- 
Clries, tween the ſame, parties, it may be given in evidence, though the 
Paſch. trial was not had for the ſame lands; for the verdict in ſuch caſes 
7700. is a very perſuading evidence, becauſe what twelve men have al- 
Trial at bar. ready thought of the fact, may be ſuppoſed fit to direct the de- 
termination of the preſent jury; for to go contrary to what a 

former jury have decided in relation to any fact, is to arraign the 

honeſty and ſincerity of their judgment; and there is that com- 

mon credit to be given to twelve men of the country, diſcerning 

of any fact upon their oaths, that no ſecond jury ought raſhly to 

depart from their judgment: Their verdict alſo further ſtands in 

credit, becauſe the jury muſt þe ſuppoſed honeſt men, and men of 

clear reputation, their verdict not having been attainted by the 

| party againſt whom it was given. | IG 

Lewis and But then the verdict ought to be between the ſame parties, be- 
Clerges. cauſe otherwiſe a man would be bound by a deciſion, where he 
| had not the liberty to croſs-examine, and nothing can be more 
contrary to natural juſtice, than that any body ſhould be injured 

by any determination that he was not at liberty to controvert ; for 

that is to ſet up a deciſion unexamined, in prejudice of a cauſe 

that is under examination. Beſides, one that 1s not party to the 

trial has no redreſs for the injury if the verdict were falſe, for he 


cannot have an attaint, and therefore ought not to be injured by | 


the verdict, 
Ted. See But it is not neceſſary that the verdict ſhould be in relation to 
Stra. 308. the ſame land, for the verdict is only ſet up to prove the point in 


' 2 Str. 1151. 


See Carth, Queſtion ; and if the verdict ariſe upon the ſame queſtion, then it 
79. J — is no doubt a good evidence; for every matter is evidence that 
5 Mod. 388. ' | ; 


2 Jones, 221. amounts to proof of the point in queſtion. 


3 Mod. 142. 
2 Sid. 325. In an action of treſpaſs, the indictment for the ſame treſpals 
and verdict thereupon, ſhall not be given in evidence, if the 
indictment be only found on the party's own oath ; for if the 
party's oath be no evidence in his own cauſe (as we ſhall here- 
after ſhew that it is not) then cannot the verdict be any en- 
dence that is founded only on the party's own oath; for what 
cannot be evidence directly, cannot be made evidence by a 
ſuch circuity. | 
This is the But where the verdict on the indictment is founded on another 
r Mr evidence, beſides the party's own oath, there, the verdict may be 
Fhipps, given in evidence; for, there, this verdict ſeems to be under the 
2700. ſame general rule with all others, and there the judgment of 
twelve men on the fact ought to ſway in determination of tht 
Objeftion. ſame fact, whether the verdict be on indictment or action: But yet 
it may be objected, that the fact might find credit from the part 


own oath, which ought not to ſupport the action, and ſince the | 


evidence is ſo intermixed, that it doth not appear on * wy 
Oundec, 


<a 


5 Rr — 


nn Ko we =£ 


my bed -” $3 go — 3») — 


= ef ww —— — — 92 


or, by 
con- 


ed by 


nd be. 
gh the 
h caſes 
ave al- 
he de- 
what a 
gn the 
t com- 
:erning 
iſhly to 
ands in 
men of 


by the 


ties, be- 
here he 
ze more 
injured 
ert; for 
a cauſe 
y to the 
, for he 


ured by | 


lation to 
point in 
, then it 
nce that 


> treſpaſs 
e, if the 
or if the 
all here- 
any evi 
for what 
e by an) 


a another 
X may be 
under the 
gment of 
n of the 
: But jet 
he party" 


fince the | 


gat it v 
founded, 


Evidence, 
founded, the verdict cannot be produced in corroboration of the 


evidence on the aChion. | | | 4 
It is true, this doth in part take off the force of ſuch evidenee; Anſwer. 


for, as when a verdict is produced in evidence, it may be anſwered, 
that it did not ariſe from the merits of the cauſe, but from ſome 
formal defect of the proof, and that makes it no evidence, toward 
gaining the point in queſtion; ſo a verdict may be diminiſhed i 
point of authority, by ſhewing that it was in part founded on the 
oath of the party intereſted in the action; and the jury are to re- 
ſpect it no further than as they prefume it given, and fupported 
by the credit of other teſtimony that are not concerned in the 
cauſe. | 
Yet others have ſaid the verdi& given on the jndiftment can» 
not be given in evidence, becauſe on that proſecution there is no 
liberty left to the party to attaint the jury, as he hath power to do, 
if injured on a civil action; therefore quere. 9 
A verdict in a criminal caſe, where the matter was capital, was 
denied to be given in evidence in a civil cafe; as where the father 
was acquitted on an indictment, for having two wives, this could 
not be given in evidence, in a civil caſe, where the validity of the 
ſecond marriage was controverted : the reafon ſeems to be, be- 
cauſe much leſs evidence is neceſſary to maintain the action, than 
to attaint the criminal, and therefore his acquittal was no argu- 
ment that the fact was not true, os FED 
If a verdict be given againſt the defendant on the ſame point, Trin. A 
though another party were plaintiff, yet in ſome caſes it may be 701. 
given in evidence; as if there be a trial of title between A. leſſee 
of E. and B., and afterwards there be a trial of the fame title be- 
tween C. leſſee of E. and B.; C. may give the verdict found againft 
B. in evidence upon the trial between him and B., for this was 
the ſenſe of a former jury on the fack. In which trial B. had the 
liberty to croſs-examine, though the ſame fact had been already 
decided againft B. 8 | | 
If there be ſeveral ejeAments brought againſt ſeveral perſons, 3 Mod. 142. 
though for lands under the ſame title, and there be a verdi& 1 
againſt one, that verdict cannot be given in evidence againſt the Wow 413 
reſt, for it is the party againſt whom the verdict is given that can Ch. Pre. 
have relief by attaint, inaſmuch as the reſidue are not prejudiced ; F1%. . - 
and theſe parties ſhall not be injured by a verdi& they had not 319. 339. 
the power to controvert, 10 Mod. 
Rep. 2, 
pl. 23. | 
If a man has two wives, and be thereof convicted, and dies, 3 Mod. 164. 
and the ſecond wife claims dower, the verdi& and conviction can- Ld. Raym. 
not be given in evidence, but in this caſe the writ muſt go to the 1 
biſhop ; for whether the marriage be lawful or not, is the point in 12 Mod. 35. 
controverſy, and that is of eccleſiaſtical juriſdiction, and is not to 4. 319. 


be decided at common law. . 13 
11 Mod. 224. 10 Mod: 386. 8 Mod. 181. Oilb. Rep. 256., Kc. Fitzgib. 164+ 175. 276. Kc. 
1045 dc. Stra. 79. 2 Stra. 960, 961. e ö 7 


R 4 N But 


4 292. Giib. 
Stra. 1151. See Carth. 79. 181. 5 Mod. 386. 2 Jones, 221. 2 Mod. 142. L. E. 91. 
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N But the verdict may be made an exhibit in the cauſe before the 
biſhop to induce him to believe there was a former marriage, 

Ca. temp. The record of a conviction in a civil cauſe, cannot be given in 


1 evidence in a criminal proſecution. 


Lord How- But this rule of giving verdicts in evidence on the ſame point, 
= * 4 is to be taken with great reſtriction; for no body can take benefit 
=. — by a verdict that had not been prejudiced by it, had it gone con- 
Hard, 472. trary; and therefore if a termor for years had recovered againſt 
B. the reverſioner might give ſuch verdict in evidence, for B. haz 
no prejudice, becauſe he hath the liberty to croſs- examine the 
witneſſes, and to attaint the jury, and it is fit the reverſionet 
ſhould make uſe of the verdict, and have benefit by it, ſince he 
had been diſpoſſeſſed by the verdict, if it had gone againſt the 
termor, and therefore he may offer it in evidence. 80, if 
there were tenant for life, the reverſion in fee, and B. bring 
his action in ejectment againſt the tenant for life, and a per- 
dict be given againſt the plaintiff, it ſeems that the reverſione; 
might have given this in evidence againſt B., becauſe he would 
have been prejudiced in caſe B. had recovered, for his reverſion 
4 would have been turned to a naked right in him. Queære, & 
= vide infra. if | 4 
. Hard. 472 But a perſon that hath no prejudice by the verdict can never 
give it in evidence, though his title turns upon the ſame point, 
becauſe if he be an utter ſtranger to the fact, it is perfectly re 
nova between him and the defengant, and if it be no prejudice to 
the plaintiff, had the fate of the verdict been as it would, he can- 
not be entitled to reap a benefit; for it would be unequal, that 
ſince the cauſe is a new matter between the parties, the jury 
| ſhould be ſwayed by any prejudice; for the letting in of pre- 
judgments, ſuppoſes that the cauſe has been already decided, 
and that it is not tried and debated as a new matter, but as 
the effect of ſome litigiouſneſs in the defendant that holds out 
the poſſeſhon, when the cauſe has been decided againſt him, 
and this prejudice ought not to be thrown upon him on a new 

| inquiry. | 
Tad. As if A. prefers a bill againſt B., and B. exhibits his bil, 
AS, in relation to the ſame matter againſt A. and C., and a trial 

iſcounteſss e j . . . 
of Pembroke at law. is directed, C. cannot give in evidence the depoſitions 
and Courier. in the cauſe between A. and B., but it muſt be tried entirely # 
I. E. 108. „f ova. 


. 622. | 
9 A. leſſee of B. brings an ejectment againſt D. and the verdid 
goes for the defendant; this may at any time be given in evidence 
againſt B., for the poſſeſſion of B.'s leſſee is his own poſſeſſion, in- 
aſmuch as the leflee tenet in nomine aliens, and B. might in thus 
caſe give any thing in evidence, as well as the plaintiff himſel, 
and challenges might have been made to the jury for conſangur 
nity to B. the reverſioner: now then ſince A. hath the poſſeſſion af 
B. as his bailiff, if there be a verdict againſt that poſleſſion, i 
muſt conclude B., funce he hath in this caſe, all liberty 8 crols 
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amine as well as A. himſelf, and by conſequence, this verdict 
uſt de evidence againſt any other leſſee of B. 8 8 

But if there be a recovery againſt tenant for life, by verdict, 
his is no evidence againſt the reverſioner, for the tenant for life 
; ſciſed in his own right, and the poſſeſſion is properly his own, 
nd he is at liberty to wy in aid of the reyerſioner or not, and 
te reverſioner cannot poſſibly controvert the matter where no aid 
x15 prayed, for he had no permiſſion to intereſt himſelf in the 
ontroverly. _ | | 

If a verdict were given againſt J. S., and then judgment were 
reſted, and then F. S. alien to J. N., it ſeems that the verdict 


lenation of J. S. cannot put J. N. in a better condition than 
. S. was, for the ſubſtitute of J. S. can but ſucceed into his 
lace, and at the time of the alienation the verdict might have 
een given in evidence againſt J. S., and J. S. cannot by aliena- 
jon deſtroy the advantage that his adverſary ought to derive from 


pine upon his title, yet J. S. had, and J. N. has but his title, and 
erefore cannot be ſuppoſed to make the fact better on the 
xamination. + | 

On an ancient verdict in prohibition, where the cuſtom of tith- 
7 13 ſet out, whether it might be given in evidence againſt ano- 
er pariſhioner that was not party to the verdict, nor had the 
nds in queſtion, was doubted ; but by the better opinion it might 
given in evidence, becauſe it could not be ſuppoſed to have 
cn a contrivance to alter the cuſtom, it appearing to be ancient, 
d becauſe there can be no other proofs but of this ſort of what 
as then thought to be the cuſtom. 

The exception of its being res inter alios acta is not allowed 
panſt verdicts in caſe of cuſtoms and tolls; for the cuſtom or toll 
ler loci, and facts tending to prove that may be given in evi- 
nce by any perſon, as well as thoſe who have been parties to 
ch facts or to ſuch verdicts as have found and determined them. 


ancient. 


A commiſſion under the ſeal of the Exchequer, and the inqui- 
on taken thereupon, is admiſſible, though not concluſive evi- 
ace; and fo are depoſitions taken thereon, though the parties 
the cauſe had no notice of it, nor any opportunity of defend- 
git. 
Where the fact to be proved is ſuch, whereof hearſay and re- 
tation are evidence, a ſpecial verdict between other parties 
Fung a pedigree would be evidence to prove a deſcent; for in 
caſe, what any of the family, who are dead, have been heard 
lay, or the general reputation of the family, entries in family 
ks, Sc. are allowed. And of. this opinion was Mr. Juſtice 
ht in the Duke of Athol's caſe ; which opinion is generally 
proved, though the determination by the reſt of the court was 
arp; perhaps founding themſelves on the caſe of Sir William 
, ä  Clarges 
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Hard. 426. 


2 Roll. 
Abr. 680. 
Mod. | 
Ante, 33s. 


he verdiCt 3 for though J. N. had not the liberty to croſs-exa- 


Per opini. J. 
Dod. in the 
caſe of the 
Vicar of 
Rolvend. 


Bull. N. P. 


233. 
Carth. 181. 


nd it is not material in this caſe whether ſuch verdicts be recent | 


Tookes Ys 
Duke of 
Beaufort, 
1 Burr. 146, 


Bull. N. P. : 
233 


2 Str. 1151. 
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Ca. K. B. Clarget and Sherwin, where, in a trial at bar, the only queſtic 
343- was on the legitimacy of the Duke of Albemarle, and: the chu 
| would not ſuffer a former verdict between other parties concern 
ing other land depending upon the ſame queſtion and title to) 

read in evidence. But there, it did not appear, either from t\ 

ue or verdict, that the ſame queſtion was inquired into or dem 

mined, Beſides, the giving a verdict in evidence to prove a par 

- ticular fact, vis. that John had a ſon Thomas, is very difleren 

from giving it in evidence to ſhew the opinion of a former ju 

which is only their deduction from a variety of facts proved h 


them. Ic 
Bull, N. P. A verdict, with the evidence given, in an action brought 4 
243 · the carrier for goods delivered to him to be carried, may be yin my 


in evidence in an action brought by the owner againſt the cant 
for the ſame goods, for it is a ſtrong proof againſt him that he 


the plaintiff's goods, | fb 

1a 234+ But a verdict will not be admitted in evidence without le. 4 
tgome · f f f 
e oducing a copy of the judgment founded upon it, becauſe it n ice 


1745, at the happen that the judgment was arreſted, or a new trial granted, T 
Delegates. rule, however, does not hold in the caſe of. a yerdi& on an if 
directed out of Chancery, becauſe it is not uſual to enter up jul; 
ment in ſuch caſe; and the decree of the court of Chancen 8. 
equally proof, that the verdict was fatisfactory and eoncluſie 
2 Roll. Abr. In an information by the attorney general for the king, wht 
ing. the jury are ready to give a verdict, the attorney general u 
Raym. 84. Withdraw a juror, for this is part of the prerogative, and is in mi 
2 Str. 984. of the nonſuit of the ſubject, for the king cannot be nonfuit 
» Holt lays being always in court, and this prerogative is derived out d 
it was the 3 4 
opinion of general reaſon of the king's employment for the publick ſafe 
lebe judges and therefore if he hath failed in any point of proof, ſo thatd 
of ie advantage may be expected from the verdict, it ſhall be «Wi. n 
be by con- election, whether he ſhall receive his verdict or not, and the 
ſent. fore in a ſecond information, none of the firſt jury ſhall be aun 
pry = ted to give in evidenee, that they were agreed in their yerdic 
5% fſuch evidence would be of the ſame weight, as if the verdiQ1 


been given, and thereby the king would be diſpoſſeſſed of ut 

benefit of his prerogative. 5 ent 

> Rell. But if the king aliens the eſtate on which the trial was ba An 
1. Os 


—I* that it comes into private hands, there on a ſecond trial beim 
s per . a *, » 4 
Pais, 213. Private perſons, the agreement of the jury may be given nu 
dence, for the prerogative is annexed to the crown, and can: 

extend to any private perſon, and therefore they take the a 

with the diſadvantage of having a verdiCt againſt them. | 

2 Roll. Abr. But then on ſuch trial they muſt have the record of tbe... 
479. . 3. ceedings, on the firſt information, becauſe as a verdict can 
given in evidence, without the record, which gave authority u 

jury to proceed, no more can they give in evidence the agre® 

of rhe jury without the record on which they were xnpan' Rl {| 

But a verdi& cannot be thus avoided in criminal caſes :;. 


there the party muſt conſent to the withdrawing of a juror3% 


Evidence, .: 


2 queſtion ij in character and eftimation ſo highly intereſted, and hath a ; 

. he bt, if he ſo prefer, to entitle himſelf to a ſolemn acquittal by | 
ern , ; . 

$30 is peers. 


As to writs, when a writ out of court is only inducement to Tri. per 


er from tl. action, the taking out the writ may be proved without any Pai, 167. 
uo or deter py of it, becauſe poſſibly it might not be returned, and then it 
Irove 2 pu no record, and therefore the copy of it 4s not required; but 

wy differ ere a writ irſelf is the giſt of the action, you muſt have a copy 

ormer ju em the record, inaſmuch as you are to have the uttermoſt evi- 

$ proved eace the nature of the thing is capable of, and it cannot become 


he giſt of the action till it is returned. 


woe ns an action of treſpaſs againſt a bailiff for taking goods in exe- 114.Raym, 
** duch ton, if it be brought by the party againſt whom the writ iſſued, 733. 
d tne carl: {ficient for the officer to give in evidence the writ. of Heri 


that he ME. without ſhewing a copy of the 3 But if the plain- 5 Burr 


f be not the party againſt whom the writ iſſued, but claim the 631. 8. p. 


1 pods by a prior execution (or ſale) that was fraudulent, there, the * * TR 
caule if ggcer muſt produce not only the writ, but a copy of the jud - 2 Bl. Rep. 
Tranted, ] . £ : 8 

N a ent. For in the firſt caſe, by proving that he took the goods in 8. P. 


bedience to a writ iſſued againſt the plaintiff, he has proved him- 


9 up jv: guilty of no treſpaſs : but in the other caſe, they are not the 
' pins, (ods of the party againſt whom the writ iſſued, and therefore the 
- king 7 cer is not juſtified by the writ in taking them, unleſs he can 
| y wa 


ing the caſe within 13 Eliz. for which purpoſe it is neceſſary to 

ew a judgment. | LP 

In plene adminiſtravit, the execution executed cannot be given Guildhall, 
evidence, without the judgment, becauſe there appears to be no , Holt. 
thority for ſuch execution without the judgment; for where the —— — 
ecution is of record, and the authority for tuch execution is alſo NW 


general mt 
nd is in Tod 
be nonſuie 
rived ont d 
ublick ſafe 


CS wy record, they muſt both appear to the jury, otherwiſe they have 

«. + t the uttermoſt evidence of the fact in queſtion. 

all de 0. In an action brought by an attorney for his fees, it is ſufficient Silby and 
eir verdi prove the taking out the writ by a warrant made by the coro- a 
+ —_ „ for the writ may not be returned of record, and by conſe- —— 


tence is no record, and then the warrant made by the coroners Gold. 
ſufficient to prove a title to his fees, for the attorney in this caſe 

entitled to his fees, whether the writ be returned or not. 

Among the records of the kingdom are to be ranked the journals Jones v. 


*fleſted of! 


al was had, 


| trial bet 4 the Houſe | ; 
xc : of Lords. And a copy of the minute book of the Nanda, 

1 4 So Lords may be given in evidence for as Lord Mangfield es ac 

"ke che The minutes of the judgment are the ſolemn judgment 


itſelf 3 not a word is added upon the journals, and a copy of 
33 certainly be read in evidence, for the inconvenience 
duld be endleſs if the journals were to be carried all over the 


hem. 
ord of the! 


1 not! N 
_ — 4 * Formerly a doubt was entertained whether the minutes 
- the agen nh ouſe of Commons were admiſſible ; becauſe it is not a Dougl. 594« 
þ A tv» N ee but that doubt ſeems now to be done away: 
| 111 pre mole of rhe Houſe of Lords have always been admitted even 


criminal caſes. 


The thin : . . 4 ; 
| gs that ſtand ſecond in point of probability are all 
ck matters that are not of record. * | . | 
The 


of a juror; 


620 


Objection. 


Co. Lit. 
260. a. 


But ſee 3 Bl. 
Com. c. 27. 


Chan. Caſ. 
64, 65+ 

2 Sid. 221. 
Eq. Abr. 
227. pl. 1. 
Nelſ. Ch. 
Rep. 102. 


Chan. Caſ. 
64, 65 


Evidence. 


Ihe publick matters that are not of record all come under t 
general definition: they muſt be ſuch matters as have an eviden 
in themſclves, and do not expect an illuſtration from any ob 


ung th 
erefor 
an 1 


the ſa 


thing; ſuch are the copies of court rolls, and tranſaQtons WM har 
Chancery, and the like; and the copies of ſuch matters may Wrccd | 
given in evidence, inaſmuch as there is a plain and cohere&ncii: 
proof; for the matters themſelves are ſuppoſed to be ſelf-evidel i fe. 
and by conſequence, when a copy of them is produced upon celle 
you have a full proof, becauſe you have proved upon oath a Mk it 


ter which when produced would corey its own light with it, WW a 


by conſequence, would need no proof. 

But here it will be objected, that this is not the utmoſt « 
dence that the nature of the thing is capable of, for theſe teſlin 
nics themſelves mult be better than the copies of them. 

To this the anſwer is, that the copy upon oath is reckoned as: 
equivalent to the thing, itſelf; and the teſtimony itſelf mult y 
be rigidly required, becauſe ſince theſe matters lie for the publi 
ſatisfaction, every man has a right to their evidence, and in fever 
places they cannot be at the ſame time, and therefore the thin 
themſelves cannot be demanded but only che copies of them. 

The firit ſort of teſtimonies that are not of record are the n 02 
ceedings of the court of Chancery on the Engliſh fide. 

The reaſon why the proceedings in Chancery and the rolls: 
the court are not records is this, becauſe they are not the preg 
dents of juſtice ; for the proceedings in Chancery are founded ui 
on the circumſtances of each private caſe, and they cannot 
rules to any other; and the judgment there is ſecundum equum 
bonum, and not ſecundum leges & conſuetudines; and the reaſon wi 
any record is of validity and authority is, becauſe it is declarati 
of the ſenſe of the law, and is a memorial of what is the law oft 
nation: now Chancery proceedings are no memorials of the lay 
of England, becauſe the chancellor is not bound to proceed acc 
ing to law. | 

Now becauſe theſe ſeveral proceedings before-mentioned al 
not records, they are by conſequence, not ſuch memorials 258 
lodged inſeparably in any certain place, but are transferable in 
one place to another, and therefore may be themſelves given 
evidence. | 

The bill in Chancery is evidence againſt the complainant" 
the allegations of every man's bill ſhall be ſuppoſed to be tri 

nor ſhall it be ſuppoſed to be preferred by the,counſel or ſole 
without the party's privity, and therefore is evidence as to 
confeſſion and admittance of the truth of any fact by the pall 

himſelf; and if the counſel hath mingled in it what is not u 
the party may have Eis action: but where a bill is exhibited, | 
there are no proceedings upon it, then it cannot be given 1 
dence, unleſs they prove a privity in the party, for a man mi : 

a bill in another's name to rob him of his evidence by a ſham cd 
feſſion; and therefore a bill filed wichout any proceedings up® 

has not the force of an evidence, for no man can ſuppote that | 


party did himſelf file the bill, for the bill, without any proceeding 


But it was anſwered and reſolved by the court, that whey 
anſwer was put in iſſue, what was confeſſed and admitted need. 
be proved, but it behoved the defendant to make out by pr 
what was inſiſted upon by way of avoidance : but this was h 
under this diſtinction; where the defendant admitted a fact, f 
inſiſted on a diſtin fact by way of avoidance, there, he ought 
prove the matter of his defence, becauſe it may be probable 4 
he admitted it out of apprehenſion that it might be proved, 
therefore ſuch admittance ought not to profit him ſo far as to- 
for truth, whatever he ſays in avoidance ; but if it had been 
fact, as if the defendant had ſaid the teſtator had given! 
100 l. it ought to have been allowed unleſs diſproved, becauſe 
thing of the fact charged is admitted, and the plaintiff may 
prove the whole fact as ſworn, if he can do it; but it was un 
that here the probability was on the defendant's fide, becauſe 
did not take a bond for this ſum as for the reſidue, but the Me ca 
cellor faid there was ſome preſumption in that, but not enough 
carry ſo large a ſum without better atteſtation. 

3 Mod. 116, In an information for perjury, an anſwer may be given in 6 
rg Flom dence without any perſon to prove that the defendant ſwore it, 
451. Tia. the identity may be proved by many things out of the anſwer 
Raym. 894. felf : beſides, the party is obliged to ſign his anſwer and they 
22644. jury may be further illuſtrated by the compariſon of hands, wi 
1.  Pollibly may be evidence in concurrence with other proof, 


51 1. . : a 1 
ee 74 out of the anſwer itſelf evince the identity of the perſon. 
10 109. 


is be 
ere, 


Bull. N. P. Although an anſwer is good evidence againſt a defendant, 
23778. is not againſt his alienee : nor is it any evidence for the defend 
in a court of law (except ſo ordered on an iſſue out of Chaneſ ate 
Bournv. unleſs the plaintiff make it evidence by producing it firſt. 
Sir Thomas where on an iſſue out of Chancery to try the terms of an a 
— ment, which was proved by one witneſs, but denied by the 
fendant, the witneſs being dead before the trial, the plaintif 

under the neceſſity of producing the bill and anſwer in order ton 

| his depoſition, and by that means made the whole anſwer evide 
Sparin v. which was accordingly read by the defendant. But where an af 
+ ns in Chancery of the witneſs was produced to ſhew him incompett 
CB. at bar, he Having there ſworn that he had an annuity out of the land 
queſtion, and Serjeant Maynard inſiſted to have the anſwer any" in 

through, the court refuſed it, as it was produced only to ſhewthil 

| was not a competent witneſs in the cauſe, and not to prove the ent 
Brochman's Analogous to this is a man's own voluntary affidavit, which ut o 


caſe, Trin. > 5 . . a * 
3 alſo be given in evidence againſt him. 


per Gold, Str. 35. Will. Rep. 675. 


But there is a very great difference between the evidence dr 
| anſwer, and that of a voluntary affidavit. 5 
Michselms An anſwer cannot be given in evidence without product 
cm, bill, becauſe without the bill there does not appear to be 26 
inter Roch depending. But if there be proof by the proper officer that W 
5 


Evidence. | 62 , 


t when been ſearched for diligently in the office, and cannot be found; & Rix, Ad- 
ed need ce, the anſwer hath been allowed to be read without a fight of =iniftrators | 
t by prof: bill; and this Lord Chancellor Broderick allowed, though the 1 

is was gol the bill was not proved by the proper officer, but by the clerk 

a fat, uy who wrote in the office, and ſwore he ſearched carefully with 

he ought: ofhcer and could not ſind the bill. 

robable An anſwer is proved by ſhewing the allegations in the court, Hi. Aa. 
proved, MW. by ſhewing the bill which is the charge, and the anſwer 1700. 

far as toM&\ich is as it were the defence to the bill; and this in civil caſes 


ad been al be intended to be ſworn, becauſe the proceedings upon ſuch 
| given WW:fence are upon oath. And ſince the proceedings of any court 
. becauſe WW judicature within the kingdom are good evidence in other 
iff may Wſurts, and the proceedings in this cafe are upon oath, it follows 
it was uri conſequence, that in all civil cafes the anſwer is to be taken as 
because cath, without any further proof but from the proceedings in 


it the G 
ot enough 


he cauſe. 1 
But a voluntary affidavit is not part of any cauſe in a court of Vern. 53. 
utice, and therefore it muſt be proved to be ſworn; for if you 713. 14. 


given in M prove it ſigned by the party, the proof goes no farther than ogy my” 
: {wore it, N fuppoſe it as a note or letter, and as ſuch you may not give it 2 Lad. Rm. 
he anſwer cridence without more proof, for a note or letter is a bare ac- 323. 936- 
and the Wowledgment under the hand of the party, and this is no more mags =” 
hands, Wels you prove it to be ſworn alſo, for it cannot be preſumed to 301. 603. 
r proof, ſworn, being not filed as an oath in a court of juſtice. ON 9 
on. Mi. . 4 Mol 68. - ti d 0 ds, 5 Mod. 226 A7 79 4% Ties T46, 248; ave. 
. 494. 500. f. 555+ 563, 579. 607, L. E. hey Kr, i 
endant, duch are the affidavits made before a Maſter in Chancery by the 
the defendMFendor of the eſtate, in ſatisfaction of the purchaſer, that the 
of Chance late is free from all charges and incumbrances. : 
it firſt, In an action of covenant brought againſt two, the affidavit of Vicary's 
of an of them was given in evidence as an acknowledgment of them caſe in the 
ed by the b, becauſe the acknowledgment of one of them where they had Ro 
e plaintiff I boint intereſt was to be looked upon as a truth relating to them 
n order tone, and the conſideration of the matter is to be left to the jury 
(wer ende er far it is evidence againſt the other. 
here an u {he ſecond difference between them is, that the copy of an 3 Mod. 176. 
a incompet{WO'ver may be given in evidence, but the copy of a voluntary te, 5+ 
of the miei cannot; the reaſon is, becauſe the anſwer is an allega - 
xe anſwer en in a court of judicature, and being matter of publick credit, 
to ſhew iu copies of it may be given in evidence for the reaſon formerly 
prove the i tioned. But a voluntary affidavit hath no relation to any 
vit, which rt of juſtice, and therefore is not entitled to publick credit, and 
ng a private matter, the afhidavit atfelf muſt be produced as the 
evidence. Beſides, it muſt be proved to be ſworn, which it Bull. N. F. 
: not be unleſs it be produced. Therefore, where in an action _— | 
evidence Agra malicious proſecution, the plaintiff to increaſe damages — 
Nee che office copy of an affitavit made by the defendant in Tr. 120. 2. 
product ancery of his being worth 2, 500 f.; Lord Nupmom refuſed to 
r _ be read, and the plaintiff was obliged to fend for the original 


lich was filed in Chancery, And notwithſtanding the office 
| | copy 


* 


624 Evidence, 
copy of an anſwer may be given in evidence in civil ſuit; yet 
will not be ſufficient on an indictment for perjury, though perhay 
fuch copy would be ſufficient for the grand jury to find the bil 
but upon the trial the original muſt be produced, and poſitive proof 
made that the defendant was ſworn by a witneſs acquainted wit 
3 Mod. 116. him. But proof that a perſon calling himſelf J. S. was ſworn, and 
that he ſigned the anſwer (or affidavit), and proof alſo by anothe! 
2 Burr. witneſs of the hand-writing, would be ſufficient. So, an anſye 
1189. being brought out of the proper office, and jurat under thi 
maſter's hand, and proof of its being ſigned by the defendant by 
proot of his hand-writing, is ſufficient to prove it ſworn by hin 
117. even on an indictment for perjury. - But no return of commiſ 
ſioners (or of a Maſter in Chancery) of the party's ſwearing will 
ſufficient, without ſome other proof of the identity of the perſon 
Style, 4456. But the voluntary affidavit of a ſtranger can by no means h 
given in evidence, becauſe the oppoſite party had not the liben 
to croſs-examine. | 

The next thing is the depoſitions; and here we muſt in th 
firſt place conſider what rank they ſtand in, in point of credibility 
To enlighten this matter we muſt give an account of thei 
original uſe. They evidently came over to us from the civil lay 
It is very plain that the parties exhibited their interrogatories upa 
their ſeveral allegations, but that the witneſſes were privately er 
amined upon theſe interrogatories by the ſame judge that tried th 
cauſe ; ſo that the courſe anciently among the Romans is very di 
ferent from the modern pleadings of the Chancery, where the ſenſ 
of the witneſs is ſtated by the examiner, on which the Chancell 

is to judge. ; | 
Dig. lib.22. That this which I have mentioned.was the ancient courſe of th 
Bo 5 3 civil law, is very plain from Adrian's epiſtle to Varus the legatec 
ee Cilicia, Tu magis ſcire potes quanta fides habenda fit teſtibus, qui b 
cujus dignitatis, & cujus efiimationis ſint, & qui ſimpliciter viſi ji 
dicere, uirum unum eundemque meditatum ſermonem attulerint, 
ad ea quæ interrogaveras, ex tempore veriſimilia reſponderint. 
Now theſe examinations were firſt made privately, that ti 
judge might in the firſt place be poſſeſſed of the naked fact, a 
the ſenſe of theſe witneſſes was after taken in writing, and the 
publication paſſed, that the judges might have all due afliſtan 
from the obſervation of the advocate, if he had not ſufficiend 
compared and weighed the examination. As the trials of the ci 
law thus ſtood when the judges viewed the behaviour of the wi 
neſſes, there is very little difference between this trial and that 
the jury, ſave only that this ſort of trial by jury is much md 
ſpeedy, and the evidence is more entire, whilſt in the other 
the judges take up the evidence at one time and the gloſs ati 
. other, and ſuch breaking of the evidence may be dangerous ' 
weak and leſs conſidering judge: beſides, the judge not being! 
the neighbourhood cannot ſo eaſily diſtinguiſh the credit of! 
witneſſes, and upon this account alſo the trial by jury is pre 
able to the examination of the civil law when under the be 


gulation. | | „ 1 


Q „% — raw. 


3 Mod. 


uit; yet! 
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. depolitions may be read. 


5 : 


1 | Evidence, 


And, no doubt, in our Chancery proceedings the witneſſes were 
Formerly examined by the maſters, who ſat in the court to inform 
the Chancellor of their credibility, till cauſes ſo multiplied, that 


the maſters were employed in other affairs, and ſo the examination 


of witneſſes was left to the examiners. | 

Now, ſince this practice has been ufed, no doubt, but that the 
credit of depoſitions ceteris paribus falls much below the credibi- 
lity of a preſent examination viva voce, for the examiners and 
commiſſioners in ſuch caſes often dreſs up fecret examinations, 
and give a quite different air to them from what they would 
have, if the ſame teſtimony had been plainly delivered under the 
frict and open examination of the judge at the aſſizes. 

Put though the depoſitions fall ſhort: of examinations viva 
»ce, yet they ſeem ſuperior to what a witneſs ſaid at a former 


4 # 


trial; for what is reduced to writing by an officer ſworn to that 


purpoſe from the very mouth of the witneſs, is of more credit 
than what a ſtander-by retains in memory of the ſame oath; for 
tie images of things decay in the memory, by the perpetual 
change of appearances ;. but what is reduced to writing continues 
conſtantly the fame ; ſo that we cannot be certain on a verbal at · 
teſtation, but that ſome circumſtances of the fact may be loſt in 
the recollection. We mult in the next place ſee in what caſes 


iſt, They may be read where the witneſſes are dead, for where 
the witnels is living, they are not the belt evidence the nature of 
tte thing is capable of, and therefore cannot be read, but where 
tie witneſs is dead, the depoſition is allowable : for as records are 
tue invention that perpetuate the deciſions of law, ſo are depoſi- 
tions the only method to perpetuate the memory of the fact, and 
prom they muſt be truſted where the witneſs is not in 
eing. | 7 


5. C. Show. 363. 2 Falk. 555. 6gt: TP. Raym. 190. See Hob. 112. 2 Ro, Rep. 6 
232+ 315. T. Raym. 335, 336. Lil. Abc 388. 554. 5 Mod. 9. 103. 277. 


2dly, Where a witneſs is ſought and cannot be found, you may, 
upon oath of the matter, uſe his depoſitions; for when it ap- 
pears by oath that he cannot be found, it is the beſt evidence that 
pollivly can be had of the matter; for when a witneſs is ſought 
and cannot be found, he is in the ſame circumſtances as to the 
party that is to uſe him, as if he were dead. EO 

zdly, If it be proved that a witneſs was ſubpœnaed and fell fick 


by the way, his depoſition may be allowed to be read, for in this 


caſe the depoſition is the beſt evidence that poſlibly can be had, and 
that anſwers what the law requires. 


Rep. $63. 


b 2 Ld. Ravm. 8 . 1166. 1 
Pre. Ch. 64. ; 73 


Ld. Raym. 729, 730. 734, 735+ 
e L. E. 180. pl. 13. 5 


Eq. Ahr. 227. 2 Stra. 920. 


But depoſitions taken thirty years ſince were admitted to be read Chan. 


in Chancery, though the parties were not the ſame, inaſmuch as AF A 
the cauſe related to the ſame land, and the tertenants were parties pl * 


to n, and thoſe witneſſes were ſince 


dead, the plaintiff's title then 
Vol. II. | 


81 not 


Godb. 193. 


326. 


2 Stra. 920. 


Barnard. 
K. B. 348. 
2 Bac. Abr. 
305. Gilbs 
Chan. 140. 
Salk. 278. 
281. 286. 
4 Mod. 146. 
79. Hardr, 


Codb. 326. 
L. E. 106. 


pl. 27. 


Mod. 2835 
284. 

11 Mod. 
210. 225 
226. 263. 
Fitsgib. 197. 


5. 231. 305. 319. 339. 375. 403. 607. Will. Rep. 288, 289. 474, 415. 557. 2 Wil. 
371. Vern. 331. 413. 


Caf, 
Eg. 


«+ So» 


626 Evidence, . 


not appeartng. And this is an indulgence of the Chancery be. | tt 


yond the ſtrict rules of the common law, and is admitted for the tl 
pure neceſſity, becauſe evidence ſhould not be loſt : befides, Chan- if 
cery hath great faith in its own examiners, who are ſuppoſed in- m 
different perſons that by themſelves take the ſenſe of the par- gi 


| ties ſtrictly, ſo that by that means the depoſitions ſtand the fairer 


to be read at any time. Quære. th 

Hard. 472 Athly, A depoſition cannot be given in evidence againſt any of 
perſor that was not party to the ſuit, and the reaſon is, becauſe fo 

he had not liberty to croſs- examine the witnefles, and it is againſt ob 

natural juſtice that a man ſhould be concluded in a cauſe to which re 

he never was a party. k Was oe op bu 

1514. 5thly, A man ſhall never take advantage of a depoſition that was de 
But in caſes not party to the ſuit; for if he cannot be prejudiced by the depoſi- pa 

Ar- wy tion, he ſhall never receive any advantage from it, for this would ad 
and, in gene- create the greateſt miſchief; that could be; for then a man that 
ral, in all never was party to the Chancery proceedings, might uſe againſt de; 

ae dg his adverſary all the depoſitions that made againſt him, and he in tio 

reputation his own advantage could not uſe the depolitions that made for | 

1 him, becaufe the other party not being concerned in the ſuit had of 

under ther, not the liberty to croſs - examine, and therefore cannot be encoun- die 

ciicum- tered with any depoſitions out of the cauſe. | pat 

ſtances, may be given in evidence. the 


Raym. 333. Gthly, Depoſitions before an anſwer put in are not admitted to mi. 
L. E. 14. be read, unleſs the defendant appears to be in contempt, for if a MW pa 


pl: 7% cauſe do not appear to be depending, then, are the depoſitions ] 
conſidered as voluntary affidavits; for unleſs a ſuit is ſhewn to be Ch 
commenced, it doth not appear that the adverſe party had liberty WI the 
to croſs- examine: but if the adverſe party be in contempt, then WM par 
the depoſitions of the witneſſes ſhall be admitted, for then it WI dot 
is the fault of the objector that he did not croſs-examine the WI cau 
witneſſes, ſince he would not join the examination of the BF are 
witneiles. I 
Ch. Cal. Wen the bill is diſmiſſed, the rule as to the reading of the the 
175 Ld. depoſitions is this: where the bill is diſmiſſed becauſe the matter WF and 


5 Raym. 735. g a | 
5 amp Lg is not proper for equity to decree, yet the depoſitions on the fat tic 


and Middle- in the cauſe may be read afterwards in a new cauſe between tht BW dep 
n. ſame parties: ſor though the matter is not proper fog.equity to de- WY peti 
cree, yet there was a cauſe properly before the court; for it h Ch: 

proper for the juriſdiction of equity to conſider how far the , 7 

ought to be relaxed and moderated; and where there is a cauſe pro WF poſi 

perly before the court, for whomſoever that cauſe be decided, WF per 

yet the depoſitions in that cauſe mult be evidence, as well as vit 

all others. | Wit 

Cha. Caf. But if a cauſe in equity be diſmiſſed, for the irregularity of de inal 
»75* complaint, the depoſitions in that cauſe can never be read; 2 of t 
; where a deviſce, on a ſuit pending by his deviſor, brings a bill o y 
' revivor, and ſeveral depoſitions are taken, and then the cauſe ai en 

the hearing is diſmiſſed, becauſe a deviſce claiming as a purchal" WW proc 


and not by repreſentation, cannot bring a bill of revivor; in 1 
caſe, and in a new original bill exhibited, the deviſee 2 
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Pg Evidence, | | 627 
-the former depoſitions ; for in the firſt cauſe, miſtaking the bill 


that he ought to bring, there was-no complaint before the court, 
ſnce the court doth not allow any deviſee to complain in that 
manner by right of repreſentation, and there being no cauſe re- 

larly before the court, there. could be no depoſitions in it. ; 

In croſs cauſes in equity, an agreement was proved in one of Lid. 236 
the cauſes, and in that cauſe it was not ſet forth in the allegations 
of the bill or anſwer : in the other cauſe the agreement was ſet 
forth in the bill, and not proved in the cauſe z and an order was 
obtained before publication, that the ſame depoſitions ſhould be 
read in both cauſes: and by the better opinion this might be, 
but fince the order was before publication in the ſecond cauſe, the 
defendant had liberty to croſs-examine the witneſſes on which 
particulars he pleaſed, and the ſight of the depoſitions was to his 
advantage. | —_ 

If a witneſs, afters his depoſition taken, become. intereſted, his Salk. 286. 
depoſition ſhall not be read; for the intent of taking ſuch depoſi- 
tion 1s only to perpetuate his teſtimony in caſe the witneſs die. 

If a witneſs be examined de bene 72 and before the coming in Hard. 315. 
of the anſwer, the defendant not being in contempt, the witneſs 2 grip 
die, yet his depoſition ſhall: not be read, becauſe the oppoſite 4 
party had not the power to croſs-examine him, and the rule of 2 Will. Rer. 


the common law is tric. to this, that no evidence ſhall be ad- 863. L. F. 


0 . þ » 5 : . 888 - J. +» 
mitted, but what is or might be under the examination of both e 


parties. | 

But in ſuch caſes as theſe, the way is to move the court of 2 Jon, 164. 
Chancery, that ſuch a witneſs's depoſitions ſhould be read, and if © E. 113. 
the court ſee cauſe, they will order it, and this order will bind the ple 74. 
parties, to aſſent to the reading of ſuch depoſitions, though it 
doth not bind the court of ni privs + and this is thought juſt, be- 
cauſe the witneſſes are examined by the oſſicers of the court, who 
are ſuppoſed to favour neither party. 

Formerly, they did not enrol their bill and anſwer, but as it ſeems 2 Keb. 3r. 
the bill was left looſe in the office with the clerks of the office, 1 E. 113. 
and was thereby ſubject to be loſt; and therefore ancient depo- ye 
ftions may be given in evidence without the bill and anſwer. So, Hob, 112. 
depoſitions taken by the command of Queen Bliaabeth, upon 
petition, without bill and anſwer, were, upon a ſolemn hearing in 
Chancery, allowed to be read. 5 


The ancient practice was alſo, that they never publiſhed the de- Praftice of | 


poſitions in the lifetime of the witneſſes, becauſe the depoſitions in Chan. 7+ 
perpetuam rei memoriam were of no uſe till after the death of the 
witneſſes; but this practice was found very inconvenient, becauſe 
vitnefſes became thereby ſecure inſwearing whatſoever theypleafed, 
inaſmuch as they could never be proſecuted for perjury, the effect 
of their oaths not being known till after their deaths. | 
On an information for perjury, the depoſitions in Chanc 
lizned by the commiſſioners are not ſufficient evidence, without 
proof, that the party ſwore them; for there is no proof of the 
_ identity 
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infa. 


Styl. 446. 
Sacheverel - 
and Sache- 
verel, 


Evidence. 


| identity of the perſon, but by the compariſort of hands, Which 
(a) Sed vide is not a ſufficient evidence in a criminal cafe (a), for another man | 


might perionate me, and thereby ſubject me to the penalty of 
perjury: | 

rom what has been ſaid, it is evident, that a voluntary afh- 
davit before a maſter in Chancery is no evidence between ſtran- 
gers, becauſe here is no croſs-examination, ſince there appears to 


$Mar.19:6, be no cauſe depending; and therefore ſuch evidence cannot be 


at Delegates. 


M ay and 


May, K. B. 


at bar. 


Zull. N. P. 
242. 2 Roll. 


Abr. 679. 


Lit. Rep. 167. 


1 Lev. 180. 


admitted, except in thoſe cafes where a confeſſion of the perſon 
making the affidavit would be evidence, as, where a widow came 
for adminiſtration, the marriage being conteſted, an affidavit of 
the man himſelf was read. So, on an iſſue directed out of Chan- 


ery to try the legitimacy of the plaintiff, rhe father's oath before | 


the judges on a private bill was allowed to be evidence. 
As the ſpiritual courts are not of record, depoſitions taken in 
them cannot be read in evidence, though the witneſſes be dead. 


Depoſitions taken before commiſſioners of bankrupts cannot be 


Sir T. Jones, read in evidence, becauſe there cannot be a croſs-examination, 


$3- 
J. Anſon 
Vs Wilſons 


Dougl. 244. 


Bowles 

v. Lang- 
worthy, 

5 Term 
Rep. 366. 


However, by the ſtatute 5 G. 2. c. 30. H 41. which directs proceed- 
ings on commiſſions of bankrupt and the certificates to be entered 
of record, true copies ſigned and atteſted as therein required are to be 
given in evidence. Therefore an office copy of the depoſition of the 
witneſs who ſwore to the act of bankruptcy was admitted after 
the witneſs's death, to be evidence to prove the pteciſe time when 
the act of bankruptcy was committed. And where an examinant 
produces a deed before the commiſſioners, under which he claims 
a title to the bankrupt's goods, the examination may be uſed after- 
wards in a queſtion between him and the aſſignees as evidence 
againſt him to prove the execution of the deed, without calling 
the ſubſcribing witneſs. > 

If witnefles examined.on a coroner's inqueſt be dead, or beyond 
ſea, their depoſitions may be read; for. the coroner is an officer 
appointed on behalf of the publick, to make inquiry about the 
matters within his juriſdiction z and therefore the law will pre- 
ſume the depoſitions before him to be fairly and impartially taken. 
And by 1 P. & M. c. 13. and P. & M. c. 10. juſtices of the peace 
ſhall examine of perſons brought before them for felony, and of 
thoſe who brought them, and certify ſuch examination to the next 
gaol-delivery ; but the examination of the priſoner ſhall be witi- 
out oath, and the others upon oath, and. thoſe examinations {hall 
be read againſt the offender upon an indictment, if the witneſſes be 


Woodcock's dead. However, it the offender be not preſent at the time when 


caſe, 
Leach's 
Cates, 397. 
12 Mod, 
318. See 
Stra. 162. 
Rarnard. 


K, B. 243+ 


the witneſſes are examined againſt him, the examinations cannot 
be received in evidence. ZOO "= 

Another way of perpetuating the teſtimony of a perſon de- 
ceaſed is by giving the verdict in evidence, and the oath of the 
party deceaſed. Where you give in evidence any matter {worn 


a former trial, it muſt be between the ſame parties, becauſe other 
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Evidence. 


wiſe you diſpoſſefs your adverſary of the liberty to eroſs- examine: 
belides, otherwiſe you cannot regularly give the verdict in evi- 
dence, and hexe you cannot give the verdict in evidence, you 
cannot giye the oath on which it was founded, for if you cannot 
thew there was ſuch a cauſe, you cannot ſhew that any perſon 
was examined in that cauſe, and without ſhewing there was a 


629 


cauſe, no man's oath can be given in eyidence, inaſmuch as it 


appears to be merely a voluntary affidavit. 

What a man himſelf that is living has ſworn at one trial, can 
never be given in evidence at another trial to ſupport him; though 
what the witneſy has ſaid in diſcourſe may be given in evidence 
to ſupport him; becauſe the ſame oath at another trial is no evi- 
dence of the truth of any man's ſwearing ; for if a man be of 
that ill mind to ſwear falſely at one trial, he may do the fame on 
tie other on the ſame inducements ; but what a man ſays in diſ- 
courſe, without premeditation or expectation of the cauſe in.quef- 
tion, is good evidence to ſupport him: but if a man hath ſworn 
at one trial different from what he hath at another, this is good 
evidence as to his diſcredit. ; Me 

A witnefs was fworn in a trial at bar in C. B. between the fame 
parties on the ſame iflue, and he was ſubpœnaed by the defendant 
to appear at a ſecond trial in K. B. and his charges were given 
him; but he not appearing, perſons were admitted to give evidence 
of what he ſwore in C. B., for the court ſaid, they would pre- 
ſume he was kept away by the plaintiff's practice. This pre- 
ſumption was ſtrengthened by his having been produced by the 
plaintiff at the former trial. | F , 

On an appeal of murder, the appellant cannot give in eyidence 
the indictment, and what a perſon deceaſed ſwore at, the trial; 
for in this caſe we have already ſhewn that the indictment cannot 
be given in evidence againſt the defendant, and, by conſequence, 
the oath cannot be given jn evidence on the indictment: beſides, 
the appeal is tried as a new cauſe, and therefore it is neceſſary to 
lave his accuſers face to face. A | 

If the indictment be given in evidence for the priſoner, and 
the oath of a perſon deceaſed, the account of that oath muſt be 
upon oath; for nothing can be given in evidence as an oath but 
upon oath, ; 

A decree in Chancery may be given in evidence between the 
lame parties, or any claiming under them, for their judgments 
nuſt be of authority in thoſe caſes where the law gives them a 
JunſdiCtion 3 for it were very abſurd that the law ſhould give 
lem a juriſdiction, and yet not ſuffer what is done by force of 
that juriſdiction, to be a full proof, for that were to ſuppoſe they 
were incompetent judges, where they had juriſdiction, © 
126. Vern, 


Will. Rep. 4 
203. &c, 


53. 413. 2 Vern. 471. 591. 547. 555+ 603. 


12 Mod, 
318. 

4 St. gy — TO 
265 to 272. 
2 Hawk. ; 
P. C. 430. 
\ 9. 12. 
2.Keb. 384. 


Green v. 
Gatewick, 
Mich. ; 
24 Car. 2 
Bull, N. P. 
243. 


2 Sid. 32 5. 
2 Hawk. 
P. . 30. 
Z. 
31. pl. 66. 
2 Roll. Rep. 
460, 461. 
See 2 Keb. 
384 
Sid. 32 5. 
L. E. 31. 
pl. 66. 


2 Mod. 231. 


Eq · 
Abr. 227, 
&c. Ch. 
Pre. 59. 64. 
16. 212. 
10 Mod. 42, 


43» 44+ 74+ 


33 1 108, 109. 
itzgib. 197. Ld. Raym. 734. 893. 936. 
14, 415. 8 Mod. 75. 181. 322. 9 Mod. 66. 11 Mod. 210 to 212. Gille. B. 2 


12 Mod. 24. 85. 136. 215. 231. 305. 310. 319. 339+ 342, 343. 375. 394+ 44. 494. 


o. 51. 55 5. 565. 579. 607. Stra. 95. 162. 308. See Barnard, K. B. 243+ 2 Stra. 960. 1131 


1232 2 Roll. Abr. 679. L. E. 125. pl. 101. 
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2 Keb. 31. 


Bull. N. P. 
244. 
Ambl. 756. 


Per De 
Grey, C. J. 
11 St. Tr. 
261. Carth. 
225. Lane 
v. Degberg, 
H. II W. 


3. Bull. 


N. P. 244. 
2 Show. 2 32. 
Carth. 32. 
Cowp. 315. 
Bull. N. Pp. 
244, 5» 

1 Salk. 290. 
I Show. 6. 


thenticating teſtaments by the civil law was this: The teſtator and | 


Rell. Abr. 
67%, Nor 
will an ex- 
emplifica- 
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= 


«x 


Evidence, 


80, a decretal order in paper with proof of the bill and anſwer, or | 
without ſuch proof (if they are recited in the order) may be read. | 
Wherever a matter comes to be tried in a collateral way, the Wl © 


decree, ſentence, or judgment of any court, eccleſiaſtical or civil, 
having competent juriſdiction, is concluſive evidence of ſuch mat. | 


ter; and in the caſe the determination be final in the court of WM : 
which it is a decree, ſentence, or judgment, ſuch decree, ſen- c 
tence, or judgment will be conclufive in any other court haying a 
concurrent juriſdiction, But here the following diſtinctions mult g 
be attended to.— The judgment of a court of concurrent juriſ- P 


diction directly upon the point, is as a plea, a bar, or as evidence 
concluſive between the ſame parties, upon the ſame matter direct in te 


int in another court. And the judgment of a court of exclu- 4 
ve juriſdiction directly on the point is in like manner concluſive WM ** 
upon the ſame matter, betaveen the ſame parties coming incidentally in ” 
queſtion in another court for a different purpoſe. But neither the th 


judgment of a court of concurrent or excluſive j uriſdiction is evi. P. 
dence of any matter which came collaterally in queſtion, though MW of 
within their juriſdiction ; nor of any matter incidentally cognif- | 


able, nor of any matter to be inferred by argument from the judg. an 
ment. | f | | no 

As to the proceedings in the ſpiritual court, theſe are in caſes WW 5 
matrimonial and teſtamentary, and all other eccleſiaſtical cauſes, W ti! 


How theſe courts gained the juriſdiftion in cauſes teſtamentaty, lee 
which was originally of temporal conuſance, is not here to be ch 
conſidered further than is neceſſary to determine the weight of MW ti 
credibility that is to be given to their ſentences. The way of av-W on 


his witneſſes ſubſcribed the will, bound it up and ſealed it wich not 
their ſeals: after the deceaſe of the teſtator it was opened in ite 


the preſence of the prætor, and he delivered copies of it, dei 
and kept the original in a public treaſury ; and hence it is, tha che 
the ſpiritual court keeps the original will, and gives out the pro- re 
bate, which is but a copy of the will under their ſeals. enr 
But originally among the Germans, the goods as well as the feud .... 
itſelf belonged to the lord: afterwards it was thought fit that the 5:0 
feudary ſhould diſpoſe of them, and then the will was proved in m 
the country courts before the alderman and biſhop, and if an p 
man died inteſtate, they were diſtributed among his kindred : but 7 
after the Conqueſt, the probate of the will and the commiſſion o this 
adminiſtration was indulged to the biſhop, who never had it in tie |. 
times of the empire, under pretence that the proviſion would be ;.... 
better made for the ſouls of the deceaſed. If the ſpiritual courts eiii ft t 
ceed their commiſſion, they have plainly no authority, and thereſoſſ .... 
they muſt confine themſelves to the bequeſt of the perſonal eſtate the 
for the feud was not deviſable until the 32 H. 8. for reaſons me the 
tioned in another place. | | the. 
Therefore, if a man deviſe lands by force of the ſtatute of wi bh 
or hy cuſtom, the probate of the will in the ſpiritual court cannon und. 
be given in evidence, for all their proceedings, ſo far as the) "WF con; 


late to the lands, are plainly coram non judice, for they have le 
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Evidence. 


power to authenticate any ſuch deviſe, and therefore a copy pro- 
duced under their ſeals is no evidence of a true copy. 


631 
will under 
the great 
ſeal be evie- 


dence of it : Comb. 46. in queſtions relative to lands deviſed, this "ould with ET 


— 


produced. SE, 
But the probates of wills are good evidence as, to the perſonal 


eſtate, and they are the records of that court; and therefore a 
copy of them under the ſeal'of that court muſt be good evidence: 


and this is ſtill the more reaſonable, becauſe it is the uſe of the 


court to preſerve the original will, and only to give back to the 
party the copy of that will under the ſeal of the court. 

The ecclefiaſtical court never grants an exemplification of let- 
ters of adminiſtration, but only a certificate that adminiſtration 
was granted: therefore, when a leſſee pleads an aſſignment of a 
term from an adminiſtrator, ſuch certificate is good evidence. So, 
would the book of the eccleſiaſtical court, wherein was entered 
the order for granting adminiftration. So, would the copy of the 
probate of the will be evidence of J. S. being executor, but a copy 
of the will would not be evidence of it. | 
Where a perſon in ejectment would prove the relation of father 
and ſon by his father's will, he muſt have the original will, aud 
not the probate only, for where the original is in being, the copy 
15no evidence, and the probate is no more than a true copy under 
the ſeal of the court of a private inſtrument, and the law which 


Roll. Abr. 
678. 
4 Term 


Rep. #58. 


Kenn 


E. 8 G. 4. 
K. B. 


1 Lev. 25. 


Smartle v. 
Williams, 
Bull, N. P. 


246. 
Polhill and 
Polhill, 
Hil. 4701. 


ſeeks the beſt evidence, will not allow of the copy only: beſides, 


this is not proved to be a true copy, for the ſeal doth not prove 
the truth of the copy, unleſs the ſuit relate to the perſonal eſtate 
only. | 
But the ledger-book is evidence in ſuch caſe, becauſe theſe are 
not conſidered merely as copies, but they are the rolls of the court 
itſelf; and though the law doth not allow theſe rolls to prove a 
deviſe of lands where the claim is by the words of the deviſe, for 
the reaſons already given, yet when the will is only to prove a 
relation, the rolls of the ſpiritual court, that have authority to 
enrol all wills, are ſufficient proofs of ſuch teſtament. * 


Polhill ang 
Polhill, 
Hil. Aſſ. 
1701. 


Under par- 


ticular cir- 
cumſtances 
the ledger - 
book may 

de evidence 


even in the deviſe of a real eſtate: as, where in an avowry for a rent-charge, the avawant -could not 
produce the will under which he claimed, that belonging to the de viſee of the land; but producing the 
vdinary's regiſter of the will, and proving former payments, it was holden to be ſufficient evidence 


2zainſt the plaintiff, who was deviſee of the land charged. Caf, K. B. 375. 


But the copy of the ledger-book was not allowed to be read in 
this caſe, becauſe common practice had prevailed that it ſhould 
not; though my Lord Holt ſaid that fince the original would have 
been read as a roll of the court without further atteſtation, it was 
ht the copies ſhould be read, and that the practice ſhould be al- 
tered. And the praCtice ſeems to be founded on the miſtake, that 


the ledger-book is read as a copy, and fo the copy of that is but 


the copy of a copy, whereas the ledger-book is read as a roll of 

the Prerogative Court. | 
In a ſuit relating to a perſonal eftate, the probate of the will 
under the ſeal of the court is ſufficient evidence, and no evidence 
contrary to it can be given, that ſuch will was not the laſt will 
814 and 


Ray m. 404 
to 406. 

2 Sid. 35 
Lev. 2; 1 
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632 Evidence, 
2Keb. 347, and teſtament of the party deceaſed, for the ſpiritual court ate 

343. * proper judges of what is, and what is not the will of the reſtator; 
Ne Anon. and ſince the authority of judging is committed to them, the tems 


La. Raym. poral courts are bound by their judgments. 
262. Stta. 481. Will. Rep. 388. L.. E. 125, pl. 103. 


Raym. 44 But the adverſe party may give in evidence, that the probate ig 

S_ forged, becauſe ſuch evidence ſuppoſeth that the ſpiritual court 

*. hath given no f ee and ſo there is no reaſon for the tem- 

poral court to be concluded, ſince the ſpiritual court hath made ng 
judgment in this matter, for a forged probate is none at all. 

Raym. 494 80, they may alſo give in evidence, that fuch probate was ob- 

en tained by ſurpriſe, for that is as much as to ſay, that the ſpiritual 

Sid. 359. 5 

court hath made no legal deciſion in the matter, and therefore that 

5 the temporal court ought not to be concluded by their authority, Mit! 

2 Sid. 359. 80, if letters of adminiſtration be ſhewed under ſeal, you may Wbou!c 

give in evidence, that they were revoked ; for this is in affirmance WI Th: 

of the proceedings in the ſpiritual court, and doth not at all con. day 

trovert the righteouſneſs of their decilions. | " Who: 

Mod. 1). A will that hath partly the form of a will, and partly the form .. t 

Vent. 257. of a deed, may be given in evidence as a will, for if the intent of WW 


| pub 
unct: 
wpoit 
ariot 


he re 
1 wary the party ſufhciently appear to make a diſpoſition after his deceale, Min 
Abr. 639. the informality of the words ſhail not vitiate it. | On 
I. E. 89. pl. 18. | dak, 
Keb. go. Where a will remains in Chancery, by order of that court, a Heile 
117. See be gs By REIT SL TREO IE " 

Lc 296. Copy may be given in evidence, for then it becomes a roll of that ber 


pl. 106, court, and, by conſequence, a copy of it is ſufficient evidence, See 
more of wills after. e | Thi 
Hil. Ag. The rolls of a court-baron are evidence; for they are the publick Mee 


$701. rolls, by which the inheritance of every tenant is preſerved, and Ay 
they are the rolls of the manor court,which was anciently a court WW?" 

of juſtice relating to all property within the diltriet. © Aon 

1 Keb. 567. A copy of a court-roll, under the ſteward's hand is good ev. en 
720. c N * c a mes! 
.. dence to prove the copyholder's eſtate. "a 


Corb. 337. 80, an examined copy of the court-roll is good evidence, f at h 


12 Mod. 24. ſworn to be a true one. reſort 

1 v. If copyhold-rolls make mention of a ſurrender to the uſe of the Wl. - 

— tenant's laſt will, and then admit A. as deviſce under the will, yet rptic 

$705. this is no evidence of the ſeiſin or title of A. without the will itſel; Bur 

becauſe the land doth not paſs by the ſurrender without the will "ma 

and therefore the will muſt be ſhewn as the beſt evidence of 4:5 leber 

poſſeſſion and title. | 5 ontint 

Roe v. An entry in the court: rolls of a manor is admiſſible evidence o gut 

evans. the mode of deſcent of lands in the manor, although no inſtances By W 
Bo 26, Of any perſon having taken according to it be proved. 1 

Denn v. A cuſtomary of a manor, which appeared to be of great ant. | , 

3 quity, and had been delivered down with the court-rolls from ot, 


il by f 
Nere | 
e Co 


Mes- 


Rep. 406. ſteward to ſteward, was admitted to be good evidence to prove the 
courſe of deſcent within the manor, notwithſtanding it was net 
ſigned by any one. he ON 

Thid. 1100. The regiſter of chriſtenings, marriages, and burials 18 good 


Sid, * 1 * 5 fe” 715 . : H. 
Godel. 145. evidence, or a copy of it. The regiſter began in the 3o of 
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dence, If 
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> will, yet 
will itſell; 
t the will, 
ce of A. 


vidence of 
» in{tanc6s 


reat anti- 
rolls from 
prove the 
t was net 


s is gool 
o of H. 8. 
by 


nder the title of vicar Rong to the king, and all wills that were 
aye the value of two 


if all perſons that were chriſtened and buried. And this might be 


Evidenes, 633 


che inſtigation of the Lord Cromavell, who at that time was Ney, 146. 


ted with all the authority that the pope's legates formerly had, 3 


: ' Abr. 115. 
1andred pounds, were to be proved in this pl. 12. 


furt; and therefore it ſerved his purpoſe to ſet on foot a re iſtry 3 Eliz. 
| . . 5 . Moor, 451. 
u well appointed by the king's authority, as ſupreme head of Salk. 281. 


je church, ſince chriſtening and burying are eccleſiaſtical acts; 7* Mod. 86. 


id when a book was appointed by publick authority, it muſt be pi. 2. 
 publick evidence. This was afterwards confirmed by the in- Gudol, x64. 
nction of Eduard 6. and the particular manner of regiſtering 

pointed ; as that the regiſtering ſhould be in the preſence of the 


arſon and churchwardens on Sunday, and that the book ſhould be 2 Str. 1073. 


{nt locked in the church, to which the vicar and churchwardens 
bould have keys. | | 


Though it appear in evidence that the regiſter was made from 2 Str. 1033. 
day-book kept by the miniſter for that purpoſe, yet the day- 


ook will not be admitted to contradict the entry in the regiſter, 


g. to prove a child baſe-born, where no notice is taken of it in 
he regiſter, which would therefore be evidence to prove him 
evitimate, : 

On an indictment for entering a falſe marriage in the regiſter 2 Sid. 71, 
ok, the defendant was fined two hundred marks; for ſince the 72: 

A . p N The ſtat. 
iber is publick evidence, it mutt be guarded by the law, that 21 Geo. 2. 


be not conterfeited. c. 33. §16. makes this a capital offence. 


The pope's licence without the king's bas been held good evi- Palm. 427. 


nce of an impropriation, becaufe anciently the pope was held to See l. E. 6. 


” pl. 20. 
: fupreme head of the church, and therefore was held to have a 


olition of all ſpiritual benefices with the concurrence of the 

Mon; without any leave of the prince of the country; and theſe - 
cient matters muſt be admitted according to the error of the 

mes in which they were tranſacted. A pope's bull is no evi- Palm. 38. 
nce on a general preſcription to be diſcharged of tithes, becauſe - 

at ſhews the commencement of ſuch a cuſtom, and a general 
teicription ſhews that there was no time or memory of things to 

e contrary, ſo that the bull doth itſelf contradict ſuch pre- 
dription. „„ | | . 

but the pope's bull is evidence on a ſpiritual preſcription, Palm. 38. 
den you only lay the lands belonged to ſuch a"monaſtery as was 
licharged. of tithe at the time of the diſſolutiou, for then they 

ontinue diſcharged by act of parliament. "I 

but the copy of the bull will not be allowed in evidence; the Bett v. 


ul itſelf mult be produced. | Winch. 70. 


f the queſtion be, whether a certain manor be ancient demeſne Hob. 88. 
not, the trial ſhall be by Domes-day book, which ſhall be inſpect- gs POR. > 
by the court. Ancient demeſnes are the ſocage tenures that 
ere in the hands of Edward the Confeſſor, which William 
de Conqueror, in honour of him, endowed with ſeveral privileges: 

me day book was a terrier or ſurvey of the king's lands, which 

Was 
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634 Evidence. 
| was made in the time of the Conqueror, and which afcertains d 


particular manors which had this privilege. [9 

Term. To know whether any thing be done in or out of the pon fone 

Paſch.. there lies in the Exchequer a particular ſurvey of the king's port gel 

1701. n . . . T 
Kaccario. Which aſcertains their extent. | | 

| An old terrier or ſurvey of a manor, whether eccleſiaſtical " 

temporal, may be given in evidence, for there can be no other ul 

of aſcertaining old tenures or boundaries. 17 bl 

Bull. N. P. A terrier of glebe is not evidence for the parſon, unleſs fign nd 

24%. by the churchwardens as well as the parſon; nor even then WM?" 

they be of his nomination: and though it be ſigned by them, 7 ach 

it ſeems to deſerve very little credit, unleſs it be likewiſe fipned Wi: c 


the ſubſtantial inhabitants. But in all caſes it is ſtrong evident T 
againſt the parſon. - | | 

x Wilf. :5o. A ſurvey of religious houſes taken in 1563, upon the diſſolution, 

of monaſteries, was allowed to be good evidence to prove a vicar 

right to ſmall tithes. 


[nes 5 Rep 
Yates and An old map of lands was allowed to be evidence, where it ente 
_—_ along with the writings and agreed with the boundaries adjultefſ" 
7 in an ancient purchaſe. ] | * 
Skin. 623. A publick hiſtory or chronicle may be given in evidence to p — 
J. 17. | - x : . aſtar 
Sal 3; 2 matter relating to the kingdom in (a) general, becauſe the nat, 
pl. 9. of the thing requires it. | | the f 
(e) So, a year book may be evidence to prove the courſe of the court. Salk. 281. pl. g.-So, Spe de th 
Chronicle was given in evidence to prove the death of Ilabel, Queen Dowager to E. 2. Skin. 15, 4 
. _ ph : nner 
Salk. 281. But theſe will not be admitted as evidence to prove a partie ue 
* af „ Tight; and therefore where the queſtion was, Whether, by 088”; 
Burgeſſes of Cuſtom of Droitwich, ſalt-pits could be funk in any part of M un 
Droitwich. town, or in a certain place only? and on a trial at bar, Can 
| ary Britannia was offered in evidence, it was refuſed. 11 
S. C. ſo ruled. | lupp 
But for this But the books of heralds are admitted as evidence to prove f a, 
2 — digrees, becauſe the nature of the thing will not admit of ben 
Yelv. 34. evidence; alſo, this is their proper buſineſs, and about which, 
2 Jon. 164. are converſant, and therefore deſerve the more credit. trac 
224. | 
Salk. 28 1. pl. 9. Comb, 63. and Skin. 623. pl. 17. where it is ſaid, that, from the negligent mai of 
of keeping them, they deſerve but little credit .* This is certainly true, yet there ate ecm hat 
as à viſitation made by heralds, entered in their books, and kept in their office, has been admitted cer 
dence of a pedigree. Pitton v. Walter, H. 5 G. Stra. 162. So, the minute-book of a former mn the 
ation, ſigned by the heads of the ſeveral families, and found in a private library (Lord Oxford's). I 
Cro, Eliz. An (5) almanack is ſufficient evidence to prove a day We 
227. Leon. top. of 
242. S. C. wh 
and S. P. Sid. 300. 6 Mod. 41. S. P. (ö) That the almanack to go by is that annexed to tbel 
mon Prayer-book. 6 Mod. 81. U 
n 


Raym. 84. 80, an almanack, in which the father wrote the nativity of WW 
Herbert and ſon, was admitted and allowed to be ſtrong evidence at a trial 
Tuekal. N 

| tar, to prove the nonage of the ſon, 


-_ 


Evidence. _ Ge 
7So, an entry in a father's family bible, an inſcription on a tomb- Cop. 594. 
fone, a pedigree hung up in the family manſion, are evidence in 

queſtions of pedigree. 5 : . 

The regiſter of the Navy-Office, with proof of the method there Ex dim. 

ſed to return «1! perſons dead, with the mark Dd. is ſufficient * 
gidence of a death.] : - S. B. N. P. 249. 
| So, books belonging to a publick company are good evidence; 7 Mod. 12g. 
nd therefore 2" party concerned in intereſt may, on motion, have 


certain c 


f the port 
king's port 


cleſiaſtical 
no other Wa 


unleſ | ; 2 
e. l N Ag wpies of them to be made uſe of as evidence; for, being tranſ- + gh 
by them, x; xQtions of a publick nature, the publick is concerned in them. Hepltias, 
) | | | . ; 
viſe ſigned Willi: copies of the books of the Eaſt India Company, & wide 5 Mod. 395. Ld. Rehm. 337. [it is 


efential in motions of this kind, that the party applying ſhould be concerned in intereſt. He muſt 
thereſore be a member of the company, or tenant of the 'manor, the books of which he” applies 
v inſpect. Hodges V. Atkis, 3 Will. 398. 2 Bl. Rep. 877. 18. Mayor, &c. of Exeter v. Cole 
man, Barnes, 228. Anon. 2 Vez. 620. Shelling v. Farmer, 1 Str. 646. Murrey v. Thornhill, 2 Str. 
117, Rex v. Dr. Bridgman, Id. 1203. Allan v. Tap, 2 Bl. Rep. 250. Biſhop" of Hereford v. 
Duke of Bridgewater, Bunb. 269. Smith v. Davis, 1 Wilf. 104. Smith v. Tillebois, cited 3 Term 
Rep. 142. But in Mayor of Lynn v. Denton, 1 Term Rep. 689+, Corporation of Barnſtaple v. Lathey, 
; Term Rep. 303. and Mayor, &c. of London v. Mayor, &c. of Lynn, x H. Bl. 2 11., the courts 


ng evidend 
ne diſſolutic 


"OVe A vicar} 


vhere it ci 
ries adjuſts 


1, Coleman, Barnes, 228., and to have holden, that in ſuch actions as are brought to ſupport claims of 
duties made by a corporation upon the publick, of the validity of which the beſt evidence muſt be in the 
&cuments of the corporation, and of which documents equity would grant an inſpection ; ſuch, for 
nance, as claims of tolls; that, in theſe caſes, individuals who are intereſted to diſpute the claims have 
u intereſt in the books which will entitle them, upon motion, to an inſpection of the entries relating to 
the ſubject- matter of the diſpute, —Or, if the party applying be not a member, the books muſt 
be the common evidence of the tranſactions between him and the body in whoſe cuſtody they are, fo as- 


ence to proj 


ſe the nat 


— 
Ne 15, 

| ö the India Company, Bank ftock, and transfer books. Geery v. Hopkins, 2 Ld. Raym. 851. War- 

| nner v. Giles, 2 Str. 954. Crew v. Saunders, Id. 1005. But the courts will not grant theſe motions 


>a particul_hſy cls the evidence contained in the books be directly material in the cauſe, nor will they permit the 
cher party applying to inſpe& and copy any more than what relates to himſelf, Benſon v. Port, cited 
ther, Dy 1Wilf. 240. 1 Bl. Rep. 40. S. C. Mayor, &c. of London v. Swinland, 1 Barnard, 455. Crew v. 
part of Saunders, 2 Str. 1005. Rex v. Fraternity of Hoſtmen, &c. Id. 1223. Tenants of a manor ſeem to 
ar, Candi" a right to a general inſpection of the court-rolls. Rex v. Shelly, 3 Term Rep. 141. How far 


corporaters have ſuch right with reſpect to the corporation-books ſeems doubtful. Rex v. Babb, 
3 Term Rep. 58 1. Nor will the courts permit an inſpection for the purpoſe of collecting evidence to 
ſupport a criminal proſecution. Rex v. Worſenham, 1 Ld. Raym. 705. Crew v. Saunders, 2 Str. 
1005, Rex v. Cornelius, Id. 1210. Rex v. Mead, 2 Ld. Raym. 927. Rex v. Dr. Parnell, 1 Wilſ. 
329, 1 Bl. Rep. 37. S. G. Rex v. Heydon, 1 Bl. Rep. 351. Roe v. Hanway, 4 Burr. 248g. ] 


to proye 
nit of  bette 
it which the 


By the 7 Fac. 1. c. 12. reciting, That whereas divers men of Although 
trades and handicraftſmen, keeping ſhop-books, do demand debts ”_ 8 a 
of their cuſtomers upon their ſhop- books, long time after the ſame g 


negligent mai g ſhop- bool 
re are exe hath been due, and when, as they ſuppoſed the particulars and ſhall not be 
cen admitteds 


certainty of the wares delivered to be forgotten, then either they eee 
themſelves, or their ſervants, have inſerted into their ſaid ſhop- year, — 
books divers other wares ſuppoſed to be delivered to the ſame par- this does | 
ties, or to their uſe, which in truth never were delivered; and this dot make it 
of purpoſe to increaſe, by ſuch undue means, the ſaid debt; and jgifwichia 
whereas divers of the ſaid tradeſmen and handicraftſmen, having the year, 
received all the juſt debt due upon their ſaid ſhop-books, do often- out. 
umes leave the ſame books uncroſſed, or any way difcharged, fo cumtances, 
5s the debtors, their executors, or adminiſtrators, are often by ſuit 2 Salk. 6go. 
of law enforced to pay the ſame debts again to the party that 
truſted the ſaid wares, or to his executors or adminiſtrators, unleſs brewer, his 
© or they can produce ſufficient proofs, by writing or witneſſes, 22 
ol the ſaid payment, that may countervail the erecit of the ſaid — Co 
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of a former nil 
)xford's), I. 
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kem to have over- ruled the caſes of Hodges v. Atkis, 3 Wilſ. 398. and Mayor, &c. of Exeter, &c. - 


to be for this purpoſe the books of both. Such are the caſes of entries in the cuſtom-houſe books, of 
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For that pur-ſome action for the ſaid debt, wares, or work done, within ons 


536 Evidente. 
de, that the ſhop-books, which few or none can do in any long time after | 
eraymen ſaid payment; it is therefore enacted, © That no tradeſman, 


ame ever » * . Fa 
abit or. * handicraftſman keeping a thop-book as aforeſaid, his or the; 


eaſe of ecc 
n the par! 


Zerk of the ** executors or adminittrators, ſhall be allowed, admitted, d 123 
R > . . . . a 

| 7 “ received to give his ſhop-book in evidence in any ache * 8 repe 
him an ac- © for any money due for wares hereafter to be delivered) Li Pr. R 


tram v. Me 
ridence was V 
loſures demiſ 
leged to de e 
hich charged 
ad fourpence 
ndanits conte 
imifible to p 
a urged, th. 
nals, might 


count of the «© or for work hereafter to be done, above one year before thi 


beer they . | ; . 
had Vo t ſame action brought, except he or they, their executors or ad 


ed out, © miniſtrators, ſhall have obtained or gotten a bill of debt or d 
which he © Hpation of the debtor for the faid debt, or ſhall have brought d 


OW; 8 N ke: 
* t — „ purſued againſt the ſaid debtor, his executors or adminiſtrator 


ar ge 6 year next after the ſame wares delivered, money due for war 
nnen e delivered, or work done.“ HON 


draymen | igt even ex 
ſot their hands, and that the dray man, who hag ſo ſet his hand, was dead; but that this was his handwlad n. But th 
was ſet to the book ; and this was held good evidence of a delivery, otherwiſe of the ſhop-book itſelf Gngh o de preſume: 
without more. Salk. 28 5. pl. 18. 2 Ld. Raym. 873. 6 Mod. 264. Price v. the Eari of T orrington,« —_ all | 
So, in an indebitatus aſſumpſit on a taʒ lor's bill, a hop - book was allowed for evidence, it being proved i ſum of I 
ſervant who wrote the book was dead, and that this was his hand, and he accuſtomed ta make the u aich is evide 
tries therein. 2 Salk. 690. Pitman and Madox, ruted by Holt, C. J. { But when the plaintif oil © hands of « 
prove delivery, produced a book which belonged to his cooper, who was dead, but his name ſet to frrenliR"* allowed t 
articles, as wine delivered to the defendant, and a witneſs was ready to prq\e his hand-writing ; Lord Cl age de a co 
Raymond would not allow it, ſaying, it differed from Lord Torrington's caſe, becauſe, there, the r NV! Br: 
nels ſaw the drayman fign the book every night. Clerk and Bedtprd, M. 5 G. 2 Bull. N. P. 281 und. 40, 
Upon an iiJue out of Chancery to try whether eight parcels of Hudſon's Bay ftock, bought in the nun 
of Mr. Lake, were in cruſt for Sir Stephen Evans, his aſſignees (the plaintiffs) ſhewed, firſt, that they If A. be 
was no entry in Mr. Jab e's books relating to this tranſaction. Secondly, fix of the receipts wer "if both. h. 
the hands of Sir Stephen Evans, and there was a reference on the back of them by Jeremy Tm 
{Sir Stephen's book-Feeper) to the book B. B. of Sir Stephen Evaps. Thirdly, Jeremy Thomas vg Iterwards 
proved to be dead, ang upon this the queition was, Whether the book of Sir Stephen Evans referred i me there 
in whieh'was an entry of the payment ot the money, ſhould be read? And the court of K. B. at a ia” about 
at bar, admitted it not only as to the fix, bur lkxwiſe as to the otlier two in the hands of Sir Biby Lab, 4 
the fon of Mr. Lake.] N rr mo hegd ono dence, 

| e ſame p 


« Provided that this act ſhall not extend te any intexcourſet 
« traffic, merchandizing, buying, ſelling, or other trading a 
« dealing for wares delivered, or to be delivered, money due, a 
« work done, or to be done, between merchant aud merchant 


On a c 
ord Mig: 
as the da 
bs ſign m: 


« merchant and tradeſman, or between tradefman and tradeſmu ed ſuffici 
* for any thing directly falling within the circuit or corppals d | 

&« their mutual trades and merchandize ; but chat for ſuch thing [With r 
& only they and every of them ſhall be in caſe as if this act Mn claims 


e never been made; any thing herein contained to the contrayMofert of 


« thereof notwithſtanding.“ | lu by a « 
Smartle v. [Beſides the caſe of ſhop-keepers' books, there are other calf The dee 
Williams, where entries in private books or memorials are admitted in cis, adly 
Bull, N. oe : 8 d I ; F h the 
283. Comb. dence to affect the xights of third perſons, upon proof that lly, Of a 
249. S. C. writer is dead, and that they are in his hand-writing. Any eng it, Th. 


1 Ld. Raym. 


7400 Bay under ſuch circumſtances is admiſſible, when it is in reſtraint, 
Fl * 


mments, 


v. Bebbing. in advancement of the right of the party who made it; as whett ciently x 
ton, 4 Term the party charges himſelf by the entry with the receipt of monehine itſelt 
. 5'+ for the entry in this caſe derives its authority from the improb i lerivatio 


Heaton, bility that he would commit a falſehood to writing which mul red as : 


14. 6æ operate to his diſadvantage. An entry again is admiſſible in tgdities, f 
bis has caſes where hearſay evidence of the writer's declarations reſpecoiets wer 


cate of Searle ing the lame fact would be received in evidence (a). And in 0 e coin it 


» 
al, 0 
\ thei 
d, of 


eaſe of eccleſiaſtical dues, it is every day's practice to admit entries v. Lord 

n the parſon's books as evidence for his ſucceſſor (5). ns 16 
e indorſement of the payment of intereſt made under the hand of the obligee within the twenty years 
um the date of the bond, was admitted*as evidence in an action on the bond by the repreſentative of the 


ache lige to repel the preſumption ariſing from length of time of its being ſatisfied. 2 Vez. 43. 

vered i) Lill Pr. Reg. 5 52: Woodnoth v. Lord Cobham, Bunb. 180. Glyn v. Bank of England, 2 Vez. 40. 

<4 im v. Morewood, 5 Term Rep. 123. In a recent caſe in the Exchequer, the effect of this kind of 
val 


ridence was very attentively conſidered. The plaintiff claimed the lands in queſtion as part of old in- 
ofures demiſed for ninety-nine years under a rent reſerved to the lord ef the manor, which term was 
ed to be expired. In ſupport of his title, he produced the rental of the family of fifty years date, 
hich charged the ſteward with the receipt of ſuch and ſuch ſums, and expreſſed that thirteen ſhillings 
ad fourpence had been annually received for theſe premiſes by the name of incloſure on leaſe. The de- 
dd ints contended, that the rentals were evidence only of the receipt of ſo much money, but were not 
imifible to prove in what right it was received, whether as a conventionary or a quit- rent. And it 
a; urged, that if they were admitted to that extent, a ſteward of a manor, by ſuch inſertions in his 
Nals, might convert ali the quit-rents in the maner into conventionary rents on terms for years, and 
aut even expreſs when ſuch terms would expire, and ſo get all the freeholds into the poſſeſſion of the 


or 1 
or cb 
ght a 
ratory 
in one 
Ware 


ade. But the court, viz. Smythe, Chief Baron, Perrott, Eyre, and Burland, barons, ſaid, fraud is not 
if _— de preſumed ; and the rentals are admiſſible not only to prove the receipt of the money, (which was 
ngton. reed on all hands,) but alſo to ſhew,in what right it was received. For otherwiſe the receipt of a 
Acne ſum of money proves nothing ; it muft be allowed to ſhew, that it was in reſpect of certain lands, 
be ich is evidence of tenure; and therefore it may ſhew the particular kind of tenure. The rentals in 


be hands of executors are evidence to charge or diſcharge them, which they could not do, unleſs they 
ne allowed to ſhew the particular right in which the money was received. The fteward, if living, 
vuld be a competent witneſs : as he is dead, this is the next beſt evidence, and therefore admiſſible. 


aintif © 
to ſeven 


[Oe pur v. Brook, Tr. 14 G. 3. on a motion for a new trial. 3 Wooddes, 332»=——(þ) 2 Vez. 43. 
> 281. und. 40. "EE 
the nan 


that ef A. be ſeiſed of the manors of B. and C., and during his ſęiſin Bridgman v. 
boch, he cauſe a ſurvey to be taken of the manor of B., and Tale 
oma cr wards the manor of B. be conveyed to E., and after a long 734. ON 
ferrel g me there be diſputes between the lords of the manor of B. and 
1.1 bout their boundaries; this old ſurvey may be given in 
1 "Whidence, Sechs, if the two manors had not been in the hands of 
| e ſame perſon at the time the ſurvey was taken.] 
urk n a conteſt in Chancery concerning a promiſe made by the Hob. 213. 
Ing Word Abigney, to ſettle lands on the Lord Clifton and his lady, who Lord Abig- 
due, As the daughter of the Lord Abigney; the king's certificate under , poet 
cha ben manual, ſignifying the purport of the ſaid promiſe, was 199. S. P. 
leſma held ſufficient evidence of it. ee ee 
paſs a | | | Abr. 626. ſeems contrary, 
\ thing [With reſpect to deeds, the general rule is, that where any per- 
ict hun claims by a deed in the pleadings, there, he ought to make a 
ontralWotert of it to the court; and where he would prove any fact in 

lu by a deed, the deed itſelf muſt be ſhewn. | 
Ihe deed confiſts of three things: 1ſt, Of ſealing by the par- 
s, 2dly, Of delivery to the party to whom the deed is made. 
lly, Of a right transferred, or obligation created. | 
iſt, The ſeal was very ancient in the Roman and Grecian go- 
mments, and from them it came to the northern nations, who 
cently paſſed all manner of right, by the actual tradition of the 


er cal 
in ert 
hat tis 
1y en 
int, nt 
ö When 


mone ing itſelf; the ſeal followed from the invention of coins, and js 
nprovlWderivation from the ſame convenience; for as coins were in- 
h mol tted as tickets, to facilitate the exchange of all manner of com- 
in thoWdities, ſo when coin was wanting, or not ready for payment, 
reſpeds lets were given by impreſſion in wax, and theſe paſſed inſtead of 
d in bt con itſelf, and theſe impreſſions were made with great diſtino- 
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tion, for they contained the arms or ſome notorious ſymbol of the 

perſon contracting; now when ſuch diſtinctions were taken u 

- and found of uſe, they were at laſt required in the authenticating 
of all manner of written contracts, and from hence the law prey, 

that there could be no ſolemn contract without the diſtinction of 

the ſeal. | : On 

2dly, The delivery was always a ſolemn ſign uſed by the 


ne made 
would cr. 
ing of eve 
ght witl 
jultice, tl 
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northern nations, in the transferring of right, and as they ancient bout i 
delivered the thing itſelf, and by that delivery made the alienation As, wh 
fo, when contracts took the place of the things themſelves ttornmer 
were to be delivered, they annexed the ſolemnity to the contradWMnznor, a 
and the contract was completed by the delivery, and from thene hall be in 

J it became neceſſary that a delivery ſhould be made of all con 

'4 tracts. : | | 
J 3dly, In every contract there muſt be ſome right transſerei $o in t 
or obligation created, and therefore there muſt be apt words H feoffm 
ſhew what right was transferred, and to whom, to ſhew what offi? replie: 
__ was created, and to whom: and the ſenſe and fignificatinvto aſſig 
the words muſt be expounded by the law, fince it is the pro nade on 
of the law to determine the forms and ſolemnities, and operatui¶ (eed from 
of all manner of contracts; for the operation and effect of a cu eins, tl 
tract cannot be determined but by the rules of law that are appoinii te deed, 
ed as the meaſures of transferring right, and of creating oblgaMiſtif's title 
tions; and without ſuch ſtated rules in every ſociety, no maiffcucntly, 
could be certain of any property, for then the ſenſe of the confifligzmen 
tract muſt be at the mercy of the judge or jury, who might cell and | 
ſtrue or refine upon it at pleaſure. But if | 
There muſt therefore be a profert made of all ſolemn contra: anothe: 
| in any action founded on ſuch contracts, | wjione hor 
. 1ſt, For the ſecurity of the ſubject, that what right is trug vbere the 
. ferred, or what obligation is created, may be judged of aceoti d tor it i 
1 to the rules of law. ut you te 
* 2dly, Becauſe all allegations in a court of juſtice, muſt ſet forſto ew t 
$4 ” the thing demanded : now the thing demanded cannot be ed, ina 
34 8 forth without the inſtrument ſhewn, upon which the demayyot act 
| ariſes, for ſince the demand is by the inſtrument, there can WWpzreemen 
4 no demand at all without ſhewing that from which it ariſes. ander ſea] 


co. Lit. aas. Therefore parties to a deed cannot found any claim witzlWmnner, f 
$3 ſhewing a deed to the court. | 


| w cannc 
bid. 269. Nor can privies in eſtate take any advantage of a deed with 


ore no at 


3 20 Co. 92. ſhewing it. But wh 
3 Bid. 93. As, if there be tenant for life, remainder in fee, and there b collater 
| £ releaſe to him in remainder, tenant for life cannot take advan ſhewn 
of it withsut ſhewing the deed, for ſince the right paſſed ma gment 
: by the deed, to ſay any perſon releaſed without deed will aut thew 

. 2 good plea, | There 
6 Co. 38.a When a man ſhews a title in himſelf, every thing collatem ry, an 
that title ſhall be intended whether it be ſhewn or not, for i be p! 

the law requires an exactneſs in the derivation of the til NI, a 


when that title is ſhewn, the law will preſume all collateral It, Ot 
eumſtances in fayour of right; for when lawful conveyances, ce 


re made with care, and on conſideration, are brought forward, it 

vould create too great nicety to require an exactneſs in the ſhew- 

ug of every collateral matter, and would tend to the entangling of 

icht with too many difficulties, and therefore by the benignity of 

juſtice, they ſhall be intended: beſides, a matter collateral to a 

tte is what doth not enter into the eſſence or being of a title, but 

nils aliunde, ſo that there muſt be a good derivation of your right 

vithout it. | 

As, when a man declares of a grant or feoffment of a manor, the Ce. Lit. 310. 
ornment ſhall be intended; for when a title is ſhewn to the e. 8 

ad nnor, attornment of the tenant which is collateral to that title, 7 ks 


hence all be intended till the contrary is ſhewn on the other fide ®. _ 8 9. where 
y all at- 
| con — tornments of tenants are taken away. 


ferred So in treſpaſs, the defendant conveys the houſe in which, &c. 6 Co. 38. 
ords ſr feoffment from F. S. and juſtifies damage feaſant; the plain. Cc. Jac: 
hat 0 tf replies, that J. S. before the feoffment made a leaſe to J. N. OR 
icatio@vho aſſigned to him; the defendant rejoins, that the leaſe was 
rovineMWJnade on condition, that if J. N. aſſigned over without licence, by 
eratu Ceed from J. S., that then J. S. ſhould re-enter ; the plaintiff ſur- 
a ch roins, chat J. S. did give licence by deed, without any profert of 
ppointWMſtic deed, and yet this ſurrejoinder was good, becauſe the plain- 
oblignſtif's title was by aſſignment of the leaſe from J. N., and, conſe- 
no maifWcuently, the licence from J. S. is but a matter collateral to the 
he coffEeſignment, and, by conſequence, the deed muſt be intended to be 
bt cu vell and legally made, though it be not ſhewn to the court, 
But if the matter be collateral to the plaintiff's title, then there 6 Ce. 3t. 
otra another difference, and that is where the deed is neceſſary ex pro- 
| wore hominis, and where it is neceſſary ex inſtitutione legis ; for 
is tranWvicre the deed is neceſſary ex inſtitutione legis, there, you mult ſhew 
v for it is repugrfant that the law ſhould require a deed, and not 
ut you to ſhew that deed when it is made; as if you are obliged 
6 ſhew the attornment of a corporation, there you muſt ſhew a 
led, inaſmuch as corporeal bodies, by the rules of the law, can- 
pot act but by corporeal inſtruments; for the body conſiſts in 
geement and union, by creation of law, by patents or inſtruments 
ander ſeal, and there is no act of the aggregate body but in the ſame 
Manner, ſo that there can be no attornment without a deed, and the 
cannot allow the attornment of ſuch a body without it; there- 
ore no attornment is ſhewn, unleſs a deed is ſhewn alſo. 
But when a deed is neceſſary ex proviſione hominis, there, when it Bid. 
b collateral, as in caſe of the licence before mentioned, it need not 
de ſhewn, for the private act of the parties ſhall not controul the 
3 of the law, that intends all ſuch collateral matters with- 
put ihewing. | 
| There is a difference to be taken between things that lie in 
mer), and things that lie in grant; for things that lie in livery 
ay be pleaded without deed, but for a thing that lies in grant, re- 
ily, a deed muſt be ſhewn. | | 
it, Of things in livery z it is well known that livery was the 
elend conveyance, which was a ſolemn delivery of land in _ 
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Abr. 682. 


Lid. 


2 Roll. 


Abr. 682. 


Co. Lit. 3 52. 


Thid. 225. 
Lit. & 265, 


Co. Lit. 226. 
Lit. 5 366. 


Buck's cafe, law, ſo that by this ſtatute the ceremony of livery o not! 
Trin. 1704. 5 5 


ancient Gothict way, and becauſe they reckoned it of itſelf mof 


country had ceaſed, by allowing fecret liveries only in the pr 


note in writing, under the hand of the party or his agent the 


Evidence. 
of the inhabitants; and becauſe this was done coram paiibur et 
and the tenant ever after reſided in the poſſeſſion, it was reckojed 
the moſt notorious way of conveyance; and fince this Was the 


manifeſt, the folemnities of a deed were not neceflary. 

And therefore a man may plead that J. S. infeoffed him with 
out ſaying per indenturam, and yet give the indenture in evidence 
becauſe the indenture is not the feoffment, but the feoffment i 
made by the livery, and by that only the party is inveſted with th 
feud, and the indenture is only evidence of ſuch feoffment. 

But if a man pleads, that J. S. hath infeoffed him pe- fait 
whether a man may give a parol feoffment in evidence, hath heen 
reaſonably doubted, becauſe he has bound himſelf up to a feof 
ment by deed, and if the jury have only evidence of a parol feof 
ment, and yet find the iſſue, the deed may be uſed by way of eſtoy 
pel ever after, where in truth there was no ſuch deed. 

So, a demiſe may be had without deed, as well as a feoffment 
for here the party reſides in the poſſeſſion, and therefore the ol 
way of contracting governs in this caſe ; and fo a man may ple: 
a demiſe without deed, and give the indenture in evidence, forthe 
indenture may be uſed as an evidence of the contract that woul 
be good, whether there were any indenture or not; but if the dt 
miſe were laid by indenture, it ſeems that they could no: give 
parol demiſe in evidence. 

Livery alſo is an eſtoppel, and is by Cote called an 2/oppel m pa 
becauſe it is a fact a man cannot impeach or deny, and this is tror 
the notoriety of the ceremony; for when ſolemnities are ſettled io 
transferring a poſſeſſion, they ought to be held as ſacred by th 
law ; and therefore a man is concluded from deſtroying that 
which he himſelf is the author, or from impeaching that which i 
held as ſacred to transfer all poſſeſſions. 1 188 

Therefore, if the defendant pleads the livery and ſeiſin of th 
plaintiff, the plaintiff cannot reply that the livery was condition 
without ſhewing the deed, inaſmuch as the plaintiff is eſtoppec! 
defeat his own livery by a naked averment and parol evidene 
only. ö | 
But the jury are not eſtopped on the general iffue, from findi 
ſuch a conditional feoffment, for the jury are men of the neigh 
bourhood that are ſuppoſed to be preſent at the ſolemnity, and th 
are ſworn ad veritatem dicenflam, and therefore they cannot & 
eſtopped from finding the truth of the matter, and, by conſequend 
may exhibit the condition on the feoffment. | 

But ſince the uſe of the ſolemnities before the men of i 


fence of two witneſſes, therefore the ſtatute of frauds and peſ 
Ties hath enacted, that no leaſes, eſtates, or intereſts of freehold, 
for a term of years, or uncertain intereſt (not being copyhoid 
ſhall be aſſigned, granted, or ſurrendered, unleſs it be by deed 0 


unto lawfully authorized in writing, or by act and operation! 


fit 
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Evidence, 


ficient to paſs eſtates of freehold or terms for years; but it is not 


neceſſary to ſet forth ſuch contract on the pleadings, for they are, 
as they were formerly, feoffavit et demiſit. | 

A man may plead a condition to determine an eſtate for years, 
without deed ; for this begins without any livery, and therefore 
the party is not eſtopped by any notorious ceremony from averring 
the condition. . 

But where a man ſets out a feoffment, the other party. may 
reply, that it was by deed, and ſhew the condition, for then there 
is an eſtoppel z and fo the matter is in equal balance, and therefore 
muſt be determined according to truth. : | 

2d1y, Of things lying in grant,—and theſe are all rights, as fairs, 
markets, advowſons, and rights to lands, where the owner 1s out 
of poſſeſſion 3 and theſe being rights, they cannot poſſibly paſs by 
inveſtiture of the poſſeſhon, becauſe they cannot poſſibly be de- 
livered over, or poſſeſſed, and therefore they muſt paſs by the next 
ſort of grants that holds the- ſecond place, in point of ſolemnity, 
and that is by grant under the hand and ſeal of the party. 

Now a perſon that claims any thing lying in grant, muſt ſhew 
his deed from the party that had the original grant, or otherwiſe he 
muſt preſcribe in the thing he pretends to, and the preſcription being 
immemorial and ſuppoſing a grant, ſupplies the place of the grant. 

He alſo that has a particular eſtate, by the agreement of the 
parties, muſt ſhew not only his own conveyance, but the deeds 
paramount, for there can be no title made to a thing in agree- 
ment, but by ſhewing ſuch agreement, and the particular tenant 
ought to covenant to have the power of the deeds, inaſmuch as he 
has no title, unleſs he can derive the eſtate that ariſes in agree- 
ment, up to the firſt original grant. 5 

But where any perſon claims any eſtate, by particular act in law, 
there, he may make his claim without ſhewing the deeds ; as 
tenant in dower, or by elegit, or the guardian in chivalry, may 
claim an eſtate in a thing lying in grant without the deed; for 
when the law creates an eſtate, and yet doth not give the parti- 
cular tenant the property of the deeds, it mult be allowed that the 
eltate be defended without them, otherwiſe the creation. of the 
eſtate were altogether in vain. _ | ER 

So, they may . plead a condition without ſhewing the deeds, 

decauſe they claim an eſtate by the act of the law, and therefore 
ae not eſtopped by the livery; ſo that they may claim an eſtate 
defeated by the condition without a deed : allo, they are not ſup- 
poſed to have the deeds and muniments of the eſtate, and there- 
lore for the reaſon formerly given, may do it without deed; 

Note; 10 Co. 94. does not warrant this diſtinction, between 


641 


Co. Lit. 22 5. 


10 Co. 94. 


10 Co. 93 
94+ 


Co. Lit. 22 . 


nant in dower, and tenant by the curteſy generally, but only in 


the caſe of a releaſe made to the wife. 

But tenant by the curteſy cannot claim an eſtate lying in grant, 
without deed, becauſe he has the property in and cuſtody of the 
leeds, in right of his wife, and that property cannot be-deveſted 
cut of him, during the continuance of his eſtate. 
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Evidente. 


So alſo be cannot defeat an eſtate of freehold without ſhewing 
the deed, nor can the lord by eſcheat do it without ſhewing the 
deed ; for the act of livery is an eſtoppel that runs with the land, 


and bars all perſons to claim it, by virtue of any condition without | 


the condition appears in a deed, for the notoriety and ſolemnity of 
the act is that which makes it obligatory to all perſons, ſo that 
they cannot impeach it, without ſhewing a precedent title, for 
that livery cannot be defeated, but by ſhewing ſomething equally 
notorious ; and fince in both thefe caſes the cuſtody of the deeds 
reſides with them, they muſt ſhew the condition. 

So that the general rule is, where any perſon ought to have the 
cuſtody of the deeds, there, where ſuch perſon is compelled to 
ſhew his title, he ought to make a profert of thoſe deeds to the 
court, for every man ought to have his ceeds, and cannot take 
advantage of his own negligence in loſing them; therefore in the 
caſe formerly put, of tenant for life, the remainder in fee, and a 
rele:ſe is made to him in remainder, in ſuch caſe tenant for life 
ought to make a profert of the deed, for in this caſe they hare 
both parts of the ſame feud, and therefore tenant for life i; 
ſuppoſed to be equally entitled to the deeds as he in te. 
mainder. 

But where a perſon is an utter ſtranger to any deed, there, ut 
pleading, he is not compelled to ſhew it; for where he is not ſup- 
poſed by the law to have the cuſtody of the deeds, he cannot be 
compelled in pleading to ſhew ſuch deeds to the court, for that 
were to compel the party to impoſſibilities. 

As, if a man mortgageth his land, and the mortgagee leaſeth 
the land for years, reſerving a rent, and then the condition 
performed, the mortgagor re - enters; the leſſee in bar of an action 
of debt ſhall plead the condition and re- entry, without ſhewing 
the deed, for the leſſee was never, nor could be, entitled to the 
cuſtody of the deed, and therefore it were altogther unjuſt to com. 
pel him to produce it. | 

So, if a man bring a precipe againſt A., he ſhall plead that he 
was only a mortgagee, and that the mortgage was performed, 10 
that he hath no- longer ſeiſin of the eſtate, and this without ſhew- 
ing the deed; for upon performance of the condition, the pro- 
perty of the deed was no longer in the mortgagee, but it ougit 
to be re-bailed to the mortgagor, and having no longer any title t0 
the deed, he may plead the condition, without ſhewing it. 

So, in an action of waſte, or in diſcharge of the arrears of rent, 
the tcnant pleads a grant of the reverſion and attornment, afte 
ſuch waſte committed, or ſuch arrear due, the tenant cannot ſhev 
the grant, cauſa qua ſupra. 1 80 i 

A deed enrolled muit be offered to the court in pleadinh 
though the deed be enrolled in the ſame court in which the pt 
is depending, for this is no record but a deed recorded; for a 
cord muſt be the act of the court, and therefore the deciſions d 
Juſtice by the court, that lie as precedents for future obſervatio 
are the record of the court, and letters patent, which 3 _ 
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Evidence, 
king's acts, are the higheſt ſort of records; but a deed enrolled is 
only a private act of the party authenticated in court; and from 
thence this difference 1s drawn, that letters patent enrolled in the 
{ame court, or records of the ſame court, need not be profered 
to the court, but a deed enrolled muſt; for all records that are 
publick acts, and that he for the direction of the court, in mats 
ters of judicature, muſt be taken notice of, and therefore they 
need but refer to it with a prout patet per recordum, for the court 
will take notice of the courſe and orders of court, upon reference 
to them; but deeds are no more than the private act of the par- 
ties authenticated by the court, and they do not lie for the direc- 
tion of the court, but take hold of the authority of it to give 
them credit; and therefore the court doth not take notice of them, 
unleſs they be pleaded. But the letters patent of another court the 
court doth not take notice of, unleſs they be offered, for ſince they 
are none of the records that are directed to this court of juſtice, it 
is not the office of the court to take notice of them, and therefore 
it is their duty to offer them as they do all other allegations. t 

To a deed acknowledged in court, a man cannot plead non eff 
factum, for being done in the court, the truth of the fact is ſo far 
to be credited, that he ſhall never deny the deed, but he may avoid 
the operation of the deed by pleading reins paſſa par le fait, for 
that doth not impeach the credit of the court, in which it was 
acknowledged. | 


Since the term, to avoid the entering up the ſeveral continuances 


of buſineſs, 1s reckoned as one continued law day, therefore deeds 
pleaded ſhall be in the cuſtody of the law during the whole term, this 
being conſidered as the day wherein they are pleaded; and being then 
before the court, any body may take advantage of them. But ſince 
they belong to the cuſtody of the party, if the deed be mot denied, 
it ſhall go back to the party, after the term is over, and then no- 
body can take advantage of it, without a new profert; for then it 
1s not before the court; and therefore the plaintiff in the King's 
Bench may take the advantage of a condition in a deed in his re- 
phcation, becauſe it is et prædictus A. dicit, as of the ſame term; 
but he cannot take advantage in a replication of a deed in the 
Common Pleas, becauſe they enter an imparlance to another 
term: but where the deed comes in, and 1s denied, it remains 
in court for ever, becauſe that is the only point in debate on 
which the deciſion of the court is founded, and therefore like 
all other deciſions,” it muſt remain among the other records of 
the court; and becauſe it is tied up to this court, and is impoſ- 


_ to be removed, it ſhall be pleaded in another court without 
ewing, N 


As no party ſhall take advantage of his own negligence, in not 


keeping his deeds, which in all caſes ought to be fairly pro- 
duced to the court; ſo his adverſary ſhall not take any advantage 
in his violent detaining of them; for the one by a violent taking 
away of the deeds gives a juſt excuſe to the other for not having 
mem at command, and no man can ever make any advantage of 

5 on injury; and therefore it is a good plea for one party to 

42 | | lays 


10 Co. 92. 
Stra. 520. 


5 Co. 749 
75 


Co. Lit. 226. 
2 Stra. 11 86. 
1198. 
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Cro. Jac. 32. 
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402. 

3 Keb. 61. 
2 Stra. 1261. 


has different meaſures of judicature. 


10 Co. 92. 
b. 93s 


Mich. 1718. 
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114. 266. 


3 


. E. 99, Pl. fert is neceſſary to the court, for there is that Conyentiency u 


Evidence, 


deeds were. 

In an action of debt upon a bond, it is matter of ſubſtance to 
make a profert of the deed, becauſe this is the contraCt on which 
the court ought to found their judgment, and therefore it ought to 
be exhibited to the court. | | 

Tt is not matter of ſubſtance to ſhew letters of adminiſtration, 
for whether they are legally granted or not belongs to the ſpi- 
ritual courts, who are governed by the rules of the civil law, and 
therefore their legality cannot be weighed at common law, ſince it 


Evidence of Deeds. 


Secondly, of giving deeds- in evidence to the jury—and here 
the generalrule is, that where any thing is to be proved, the deed 
itſelf muſt be given in evidence, and not the copy of it; and the 
deed muſt regularly be proved by one witneſs at leaſt. 

This is now to be underſtood. where the deed is of a late date, 
for if the deed be of thirty years ſtanding, which now makes an 
ancient deed, and the perſon to whom the deed was made, or thoſe 
deriving under him, have been in poſſeſſion under the deed, ſuch 
ancient deed ſhall be read, without proof, though the witneſs to 
it be alive; and this the Lord Chief Baron Gilbert declared to be 


the rule of evidence at zii privs : and if the perſon-to whom the 


deed was made hath been in poſſeſſion of the lands contained in 
the deed, ſuch poſſeſſion ſhall be preſumed to be under the ancient 
deed, unleſs the contrary be proved. 

Firſt, the deed ought to be given in evidence, and not the 
copy only, for though in records the copy was admitted in eri 
dence, yet the law will not regularly allow it in private deeds, for 
they are not within the ſame reaſon as copies of records, fot a 
record is fixed in a certain place, and therefore the original can- 
not be had, and, by conſequence, the copy is the beſt evidence. 

But deeds are only private evidences, and not fixed or confined 
to a certain place, but are lodged in the cuſtody of the party, and 
not of the law, and therefore they muſt be produced in evidence; 
for the law requires the belt evidence that the nature of the thing 
is capable of, and the deed is much better evidence than the copy 
of it; for the raſure and interlineation that might vacate the deed, 
might appear in the deed itſelf, and the very offering a copy carn6 
a preſumption, as if the original were defective, and therefore 
the copy is not to be admitted: beſides, ſince the deeds are il 

the cuſtody of the party, the deeds themſelves muſt be producch 
for a man cannot make his own fault in loſing the deeds, a 
part of his excuſe. 


But there are ſome Exceptions out of this General Rule. 


it, And that is where they prove the deeds themſelves to i 
burned with fire, for the proof of this matter will excuſe the 
deed from being produced to the jury: but notwithſtanding a pt 
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Evidence, 


Ji keeping to known rules, that they cannot be broken, though they. It hath been 
tend to the miſchief of particular perſons ; and there cannot be a ay detere 
PR more convenient rule, than that the cauſe of every complaint ought > pins 
7h to be ſhewed to the court, but the jury muſt go according to the K. B. that 
6 evidence of the fact. | 2 
0 | be pleaded as 
loſt and deſtroyed by time and accident without a profert, Read v. Brookman, 3 Term Rep. 151. 
fol Now to prove the import of the deed, that it was in ſuch an 
1 houſe, and that the houſe was burned, is the beſt evidence that 
2 it can be had of ſuch deed, and gives reaſonable grounds for the | 
jury to find it. 
2dly, A copy of a deed is good evidence, where the deed is in Mod. 265. 
the defendant's hands, and he will not produce it; for when the 
5 original is in the defendant's hands, the copy is the beſt evidence; 
deed for the preſumption that oppoſes the copy is, becauſe the original 


ike deed is, or ought to be, in the party's hands that would produce 

the copy; now that preſumption is deſtroyed where the plaintiff 
date, proves the deed itſelf to be in the hands of the defendant, for 
. then it cannot be preſumed, that there was any better evidence, 
thoſe or that there was any interlineation that obliged the plaintiff to 


ſuch WM cover it, for if the copy were not perfect and exact, it would be 
if to drerthrown by the defendant's producing the original. | 

8 8 A copy of an agreement between the abbot of Quarrer and the 
u the WI monks of Lyra was produced in evidence; to which it was ob- 
nd in jected, that it could not be read, being neither a record, nor a 


publick inſtrument. But a copy of the Oxford ſtatute (a) was ex- 


1 hibited, forbidding any book to be taken out of the Bodleian Li- 
t the WI brary: and then the court allowed the copy of this agreement, 
n c. though they conſidered it as not within the general rules of evi- 
1s, for WI Lence, but received it on the very particular circumſtances of this 
| fot 2 caſe. | { : 

1 But the copy of a deed muſt be proved by a witneſs that com- 
1 pared it with the orignal, for there is no proof of the truth of 
nfined de copy, or that it hath any relation to the deed, unleſs there be 2 Keb Its 

ty, and lomebody to prove its compariſon with the original. 546 e 
dence; 5 Mod. 211. 386. 6 Mod. 225. 248. 10 Co. 92. b. 93. 2 Vern. 471. 591. 603. Eg. Aer 


e thing 
je cop} 
e deed, 


Stra. 401. 526, See L. E. 104. pl. 51. 


Where the effect or contents of a deed are proved, and where 
the deed is afterwards given in evidence, and they diſagree, there, 


| icy : | ; gre 
Nur. the deed itſelf ſhall control the other evidence. 50 it is, where 
g are in the jury on a ſpecial verdict collect the contents of a deed, and 


d, 
*＋ regard the collection they have made of the ſubſtance of the deed, 


but the deed itſelf, for that collection derives its authority from the 


deed, and therefore muſt of itſelf fail and come to nothing, when 


le. it is oppoſite to the deed of which it is a collection. 
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Bunb. 191. 


(a) This 
ſtatute, it 
ſeems, 
ſhould have 
been proved 
by a ſworn 


copy. 
See Mod. 4» 


94. 114. 
266. 


Vaugh. 77. 


jet afterwards find the deed in hec verba, the court, there, is not to 


3dly, Where the poſſeſſion has gone along with any deed for many 
ears, there, a very old copy of the deed may be given in evidence, 
with proof alſo that the original is loſt; and that is according to 
ite rule of the civil law, Si vetuſtate temporis et judiciarid cognitione 
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5 Co. 54. 
Style, 445. 
Keb. 117. 
Tri. per 
Pais, 355. 
Salk. 280. 
Notwith- 
ſtanding 
that deeds 
of bargain 
and ſale en- 
rolled have 


Evidente. 
int roborate, for poſſeſſion could not be ſuppoſed to go along in 
the ſame manner, unleſs there had been originally ſuch a deed, 
and ſo executed as the copy mentions, and the copy cannot be 
ſuppoſed to be only offered in evidence, to avoid fight of the ori- 
ginal, ſince it is ſo ancient, that the antiquity alone prevents all 
ſuſpicion of its being counterfeit, and the antiquity is known from 
the ancientneſs of the poſſeſſion. But, 
u. Whether ſuch a copy ſhall be required without the proof 
of its being a true copy, by compariſon with the deed itſelf? 
4thly, The inſpection of a deed enrolled, ſhall be given in exi- 
dence, and where the deed needs enrolment, there, the enrolment 
is the ſign of the lawful execution of ſuch deed, and the officer 
appointed to authenticate ſuch deeds by enrolment is alfo em- 


powered to take care of the fairneſs and legibility of ſuch deeds, 


and therefore a copy of ſuch enrolment muſt be ſufficient ; for 
when the law hath appointed them to be made publick acts, the 
copy of ſuch publick acts ſhall be, like all other publick acts, a ſul- 
ficient atteſtation, | 


frequently in trials at iff Prius been given in evidence without being proved; yet the law may well be 
doubted, In ſupport of the practice, the cate of Smartle and Williams in Salk. 280. is much relied on; 
but that caſe is wiong reported; for it appears by 3 Lev. 387. that the acknowledgment was by the ber- 
gainor, and fo it is ſlated in Salk. MSS. Beſides, it appears from-both the books that it was only a 
term that paſſed, and, conſequently, it was no enrolment within the ſtatute. Bull, N. P. 255-6. 


5 Co. 54. 
Style, 445 
Keb. 117. 
Tri. per 
Pais, 355. 
Salk. 280. 
2 Vern 471. 
591. How- 


ever, though doubtful, it were but to enrol it, and bring the copy or inſpection 
of it in evidence, and thereby avoid the giving in evidence a deed 


the deed 
needs no 
enrolment, 
yet if it be 


But where a deed needs no enrolment, there, though it be en- 


rolled, the inſpeximus of fuch enrolment is no evidence, becauſe 
ſince the officer hath no authority to enrol them, ſuch enrolment 
cannot make them publick acts, and, conſequently, cannot entitle 


the copy of them to be given in evidence, becauſe ſuch practices 


may be improved to very ill purpoſes; for then if the deed were 


that was anyway ſuſpicious. 
enrolled, it is now the practice to admit it in evidence without proof of its execution, 


Ventr. 296-7. In the caſe of Smartle and Williams, Salk. 280. the deed did not nced enrolment, 
vet being enrolled on the acknowledgment cf the bargainor, it was read againſt him without being proved. 
Bull. N. P. 256, 


Siyle, 445. 


But the inſpeximus on an ancient deed may be given in eri. 
dence, though the deeds need no enrolment ; for an ancient derd 
may be caſily ſuppoſed to be worn out or loſt, and the offering 
the inſpeximus in evidence induces no ſuſpicion that the deed i 
doubttul, for it hath a ſanction from antiquity, and if it had been 
ill executed, it mult be ſuppoſed to be detected when it was nen- 
ly made. N 

5thly, The recital of one deed in another is no evidence 0 
the deed recited, though the deed containing the recital be wel 
proved, becauſe there {till wants an atteſtation of the firſt deed; 
but if the perſon objecting to the evidence of the recited deed, 
claims under the perſon who executed the deed that recites tie 
former deed, the reciting deed is evidence againſt him of the 
reality of the recited deed, becauſe he that claims under ne 
ſtands in my place, and therefore what is evidence againſt me, 
mult be evidence againſt him. Nig 
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Evidence. 


Thus in the caſe of Fitz-Gerald and Euflace ; Euſlace the plain- 
tif claimed in equity a debt on the defendant's eſtate, by virtue 
of a power reſerved in the grandfather's ſettlement on the de- 
ſendant's father, to charge the eſtate for payment of debts and: 
younger children's portions ; there, defendant objected that there 
were not proper parties, becauſe- the grandfather had made a 
mortgage, purſuant to that power, to one Cox who was not party 
to the bill, and did not produce the original mortgage, but only 
an aſſignment thereof to Wybrants, to which the grandfather was 
party; yet the court allowed it to be evidence of the original 
mortgage, becauſe the plaintiffs claimed under the grandfather 
who was party to the aſſignment. Pak 

And in the following caſe, the recital of a bond in a deed exe- 
cuted by the ſame party who was the ovligor in the bond, was al- 
lowed to be ſufficient evidence of the bond. A. gave a bond to 
B. ſor payment of 2000 J. within a year after his death, he having 
ſeduced her and had a child by her, and afterwards 4. by deed- 
poll reciting that he had given ſuch bond, agreed the 20007. 
ſhould be laid out in an annuity for the uſe of B. and the child for 
their lives. A. died. B. ſued the adminiſtratrix on the bond, 
but there being only one witneſs to it, and (though his hand- 
writing was proved, yet) he ſwearing that he did not ſee the bond 
ſealed and delivered, B. was nonſuited, upon which ſhe brought 
her bill to be paid out of the aſſets. Lord Chan. King held, that 
the recital in the deed that A. had given fuch a bond was ſufh- 
cient evidence of there having been ſuch, that it was a confeſſion 
by the obligor himſelf, and ſtronger than a verbal confeſſion, being 
under his hand and ſeal; and his lordſhip decreed accordingly. . 

2dly, As to the ſecond part of the rule, the deed muſt be 
proved to the jury by one witneſs at leaſt, for though the deed be 
produced under hand and ſeal, and the hand of the party that 
executes the deed be proved, yet this 15 no full proof of the deed, 
for the delivery is neceſſary to the eſſence of the deed, and the 
deed takes effect from the delivery, fo that unleſs the delivery be 
proved, there is no perfect proof of the deed, and there is na 
proof of the delivery but by a witneſs who ſaw the delivery. 


But to this Rule there are ſeveral Exceptions, 


_ Firſt, if the deed be (a) forty years old, that deed may be given 
mn evidence, without any proof of the execution of it, for the 
witneſſes cannot be ſuppoſed to live above forty years, and forty 
years is proof ſufficient of a preſcription ; for the age of a man 
s no more than ſixty years, and a man is ſuppoſed to be twenty 
years before he is of age ſufficient to underitand the, nature of 
night and wrong, and the general forms of contracting; ſo that 
atter forty years, the witneſs muſt be ſuppoſed to be dead, and 
therefore ſince no perſon living can be ſuppoſed to be coeval with 
—— therefore they may be offered in evidence without 
proof. | 


154. See Lev. 25, 
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Mich 3733, 
in the Ex- 
chequer, per 
G tidert, 
Chief Ba- 
8 


Marchioneſs 
of Annan- 
dale v. Har- 
ris, 2 . 
Wms. 432. 


Trin. Aſſ. 
in Kent, 
1700. Fri. 
per Pais, 
339. 346. 
L. E. 101. 
pl. 30. 
Sid. 146. 
Co. Lit. 
6. b. 
Keb. 877. 
2 Keb. 826. 
Skin. 239. 
2 Mod. 320. 
323. 3 Salk. 


(a) Now reduced to thirty years. An ancient writing likewiſe (not being 
proved to have been found amongſt deeds and muniments of an eftate, may be given in 


enderce, although the due making of it cannot be aſcertained for it is difficult to develop ancient 
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Evidence. 


facts, and finding theſe inſtruments and memorials in ſuch a place, affords a preſumption, that they 
were fairly obtained, and preſerved for uſe. Tr. per Pais, 370. But an admittance into a tenement 
holden of a manor, purporting to be under the ſteward's hand, though above forty years old, was rejedted 


Aſſ. 1702. 
per Haſſet. 


Trin. Af, 
1700, in 
Kent, | 


 Chattle and 


Pound, 
Hill. Aſt. 
1701, in 
Kent. 


Roll. Rep. 
192. 227. 
Tri. per 
Pais, 209. 
Oro. Jac. 
463. 


Pl. Com. 


6, 7. 


| Roll. Rep. 
: 132. Tri. 


per Pais, 
339 


In evidence, becauſe they could not proye che ſteward's hand. Fort. 43. 


But it has been ruled, that if a deed be forty years old, and 


poſſeſſion have not gone along with the deed, they ought to give 
ſome account of the deed, becauſe the preſumption fails that was 
eſtabliſhed in behalf of ſuch deeds, where there is no poſſeſſion, 
for it is no more than old parchment, if they give no account of 
its execution, h | 

But if there be any blemiſh in the deed, by raſure or interlinea. 
tion, then the deed ought to be proved, though it be forty years 
old: if the witneſſes be living, they ought to prove it by the 
witneſſes, but if the witneſſes be dead, they ought to prove the 
hands of the witneſſes, for though there muſt be (as is aid) 2 
preſumption in favour of the deed when it was worn out of the 
memory of the witneſſes, yet that preſumption is encountered by 
another preſumption from the blemiſhes of the deed itſelf, and 
therefore the credit of the deed ought to be reſtored by the proof 
of the execution of it. | | 

So that if the deed imports a fraud, as where a man conveys a 
reverſion to one, and afterwards conveys it to another, and the 
ſecond purchaſer. proves his title, there, the firſt deed muſt be 


proved, though forty years old; for the preſumption from the an- 


tiquity of the deed is deſtroyed by an oppoſite preſumption, for 
no man ſhall be ſuppoſed to be guilty, of ſo manifeſt a fraud, and 
therefore here alſo the credit of the firſt deed muſt be reſtored, 
by proving a fair execution of it. | | 

If a deed of feoffment be proved, and the poſſeſſion have gone 
along with the deed, there, the livery ſhall be preſumed, though it 
be not proved; for when there has been poſſeſſion in the manner 
that the deed ſets forth, it founds a very ſtrong preſumption, that 
the poſſeſſion was delivered in the manner that the deed ſets forth; 
for that there ſhould be a contract, to transfer poſſeſſion, and that 
poſſeſſion ſhould go according to that contract, are ſuch concur- 
ring circumſtances as cannot be accounted for, unleſs the pofſeſhon 
was transferred according to the contract, and, conſequently, the 
livery and ſeiſin muſt be ſuppoſed by the jury. 

But if poſſeſſion have not gone along with the deed, then the 
livery muſt be proved upon the feoffment ; for ſince the livery is 
to give the poſſeſhon on the deed, where no poſſeſſion is, the pre. 
ſumption is, that there was no livery, and, conſequently, the liver 
muſt be proved to encounter that preſumption. |; 

But if the jury find the deed of feoffment, and that the poſi: 
fion hath gone along with the deed, yet the judges upon ſuck 
finding, cannot adjudge it a good conveyance, for the jury 2 
judges of the fact, and what is probable, and what is improbable; 


the court is only judge of what is law, and have nothing to dt 


with any probabilities of fact; therefore it is the jury only thi 
are to make the concluſions and deductions as to the truth of 
fact; the court cannot make any concluſions or deductions - 
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Evidence, | 649 


they ruth of facts, if they are not drawn by neceſſary conſequence 

nent, out of the words of the verdict; for to the court the rule is De 

1 un apparentibus et non exiſtentibus eadem eft ratio, therefore they 
annot conclude that there was a lawful conveyance, unleſs the 

and . jury find the delivery of the deed. | 

A deed of feoffment may be given in evidence as a releaſe, for Tri. per 

was where the party is in poſſeſſion already, the deed only will be a Fay 209. 


hon, uficient contract to transfer a right. ö 

it of Secondly, A deed may be given in evidence, on a rule of court 2 Sid. 26g. 
without proving ſuch deed, for if the party conſent, that ſhall be ae 

nea- looked upon as a good deed, and that rule is evidence of the validity * 777 


7ears of ſuch deed, for the conſent of parties concerned mult be ſufh- 
the cient and concluding evidence of the truth of ſuch fact, for the 
the WM jury are only to try the truth of ſuch facts wherein the parties 
d) 2 differ. | 
<A A deed which comes out of the hands of the oppoſite party Rex v. 
d by after notice to produce it, muſt primd facie be taken to be duly Thhabitants 
# 4 WO fp g of Middle- 
and erecuted, and will be received in evidence without proof of the 20%, 2 Term 
proof execution; for the other party not knowing who are the ſubſcrib- Rep. 42. 


4 | ; and the 
ing witneſſes, cannot come prepared at the trial to prove the exe- hen 


eys 2 cution. cited. 
d the As to Razure, Interlineation, and Addition. 


ſt be 

e an- Formerly, if there were any razure or interlineation, the judges 10 Co. 92. 
„ for WM <tc1minied upon the profert of the deed and view of it, whether 

„and de deed was good or not; for the very contrivance of the ſolemn 


contracts, ſuch as deeds are, and their preference to verbal con- 
tracts, was founded on this, that the intent of the parties is there 
manifeſtly fettled in expreſs words, and notoriouſly authenticated, 
2nd, there, ſuch contracts are totally referred to the court, if the 
truth of the ſolemnities, viz. of the ſeal, and of the delivery, be 
admitted, and therefore muſt be diſſolved by a contract of equal 
lolemnity, becauſe how they are deſtroyed and avoided, muſt ap- 
pezr to the ſame judges that are by the law to determine of them: 
From hence alſo it came to paſs, that if a deed was razed or in- 


ored, 


gone 
gh it 
anner 
„that 
orth; 
d that 


—_— r 


r 


ncur- 
ſeſlon terlined, they adjudged it a void deed, becauſe it did not certainly 
y, the Wi bear to the court, who were the judges of thoſe ſolemn con- 


rcts, whether the mind of the party was contained in ſuch a 


n the mangled contract or not. 
ery is WY ut as the manner of conveyancing ſwelled from the ſhort little B. 
e pre- Leeds to large and voluminous ones, ſo vaſt room was left to the 


miſpriſions of the clerks, that muſt be altered and amended, or 
with greater labour and expence of time written over again; from 
ence the court thought it neceſſary not to diſcharge the deeds 


liver 


n ſuck ed or interlined as void, upon the demurrer; but they referred : 
ry ar Wi ft jury upon the ifſue of non ef factum, whether this deed, 

bable; A razed and interlined, was the individual contract delivered 

to de y the parties. | | 

7 that if a deed be altered by a ſtranger without the conſent of the 11 Co. 27. 

of the BW © 4gee, in a point not material, this doth not avoid the deed ; but . 1160. 


bacrwiſe it is, if it be altered by a ſtranger in a point material, ll! 
; . for =, Hy 


- 


2 Rol. All intereſts that paſs without deed, would paſs, though the 


Abr. 29. tion is void; for where there is a material part of the contrad 


650 Evidence, 


for the witneſſes cannot prove it to be the act of the party that 
ſealed and delivered it when there is any material difference from 
the ſenſe of the contract; but if the contract contain the ſenſe of 


the parties, the witneſſes may well ſwear it to be their act, for | 


an immaterial alteration doth not change the deed, and, conſe. 
quently, the witneſſes may atteſt that very deed without danger of 
perjury. : 
ti Co. 27. But if the deed be altered by the party himſelf, though in 
5 a point not material, yet it will avoid the deed; for when the 
party himſelf makes any alteration in his own deed, it diſcharges 
the contract, for the contract hath the whole form from the 
words of the obligor : now when the obligee undertakes to ſupply 
it with new words, and to alter thoſe the party hath fixed upon, 
this is, according to the rules of law, which takes every man' 
own act molt ſtrongly againſt himſelf, a new making and a new 
framing of the contract, and for a man to contract with himſelf 
is utterly void and ineffectual. 

Another reaſon of this interpretation of law might be, to add 
a ſanction to deeds, that perſons, who had them in their cuf- 
tody, might not alter them for fear of deſtroying their own 

ſecurities. | | | 
11 Co. 28.b. If there be ſeveral covenants in the deed, and one of them he 
altered, this deſtroys the whole deed, for the deed is but a com- 
plication of all the covenants, fo that the deed, which is the whole, 


cannot be the ſame, unleſs every covenant of which it conſiſts be 
the ſame alſo. 


Abr. 29. deed was afterwards interlined or altered (a) : yet the intereſt once 
(a) Quere, 


Ther veſted did not thereby return back again, fince the deed is not ab- 
that be not ſolutely neceſſary to the paſſing of the intereſt, but is only en- 
afterwards dence that it was paſſed. But by the ſtatute, it is neceſſary to 


acated b Is : 
an inter, ſhew a writing under the hands of the parties, 


neation ? 

Roll. Rep. If there be blanks left in an obligation in places material, and 

A filled up afterwards by the aflent of the parties, yet the obligi- 
added after the ſealing and delivery, it is not the ſame contract 
that was ſealed and delivered: But if there be a blank left in an 
obligation, and filled up afterwards with ſomething immaterial 

this doth not avoid the contract. 

Roll Rep. As, if a bond was made to C. with a blank left for Chriſtian 

397 40. names and addition, which is afterwards filled up by the aſſent ot 
the parties, yet this is a void bond. | 

Vent. 183. But if any immaterial part of the contract be added after ſeat 
ing and delivery, yet it is in effect the ſame contract, and there- 
fore it ſhall not be avoided by theſe additions. | 

Lid. As if A. with a blank left after his name, be bound to J. 

2 Lev. 35. and after C. be added as a joint obligor, yet this does not avoid 

* the bond, becauſe this does not alter the contract of 4. for 


547. 619. he was bound to pay the whole money without ſuch addition. 
Cro, Eliz. 627. | | 
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Where a thing lies in livery, a deed formerly ſealed, may be Palm. 403. 


eiren in evidence relating to it, though the ſeal be afterwards Med. 21. 
O 


. . | . . Vent. 14. 
corn off, for the intereſt paſſed by the act of livery that inveſts 2 Keb. 556. 


the party with the poſſeihon, and the poſſe ſſion that was once 2 Lev. 220. 
ransferred by the livery doth not return back again, though the 3 Show: 23. 


; : 1 Bur ſee now 
gerd was cancelled, and the deed is only an evidence of transfer- the garute 


ring poſſeſſion, for by the act of livery the poſſeſſion paſſes, and of fraude. 


the deed without the ſeal (the livery being indorſed) is an evidence 


of ſuch poſſeſſion: ſo, if the conveyance was made by Icaſe and 


releaſe, the uſes were once executed by the ſtatute, and do not 

return back again by cancelling the deed. 

But, if a man ſhews a title to a thing lying in grant, there he 2 Bulft. 59. 
fails, if the ſeal be torn off from his deed ; for a man cannot ſhew Foil Rep. 
a title to a thing lying in ſolemn agreement, but by ſolemn agree- 
ment, and there can be no ſolemn agreement without a ſeal z fo 

that poſſeſſion alone is no good title, ſince the thing itfelf doth 

not lie in poſſeſſion but in agreement; therefore a man cannot 

claim a title to a water-courſe, but by deed and under ſeal. 

Where a contract creates an obligation, it cannot be pleaded, if 74i4. 39, 40. 
the ſeal be taken off, for the ſeal is the effential part of the deed, 2 Bulſt.246. 
and without a ſeal it is no longer a deed, nor to be pleaded, nor TY 3 
given in evidence as a deed, unleſs in the caſe above mentioned, 
where the intereſt veſts, though the deed hath no continuance : 
but where the deed is neceſſary to be ſhewn, in order to acquire 
the intereſt, there, it muſt have the eſſentials of a deed, when it is 
ſhewn as ſuch. = | 

If an obligation were ſealed when pleaded, and after iſſue Owen, $. 
joined, the teal be torn off, yet ſhall the plaintiff recover his Cro. Elis. 
debt, becauſe the deed when profered to the court was in the 13 
cultody of the law, and therefore the law ought to defend it: be- 2 Bultt. 247. 
hides, the truth of the plea, which is to be proved, muſt have re- 2 59. 
lation to the time when the iſſue was taken, and at the time of C II 
the iflue it had the eſſentials of a good deed, and therefore that by. A 
is {noe OG. - | oct. Placit. 
is luthcient to maintain the iſſue. 26a. Rod. Rep: 29.40. „ 

Alſo, if the ſeal of a deed be broken off in court, it ſhall there 2 Inſt. 676. 
de enrolled for the benefit of the parties, becauſe where any thing 
5 impaired under the cuſtody of the law, it ſhall be reſtored by 
the benignity of the law as far as poſſible. - 

If there be a joint contract or obligation, and one of the obli- Noy, 112. 
gor's ſeals be torn off, it deſtroys the obligation, becauſe they 2 Roll. Rep. 
are both bound as one perſon, and if one be diſcharged, the 3% 4? 


. Co. 24. as 
other cannot ſtand obliged, becauſe they both make up but one Gro. Blix. 
obligor. | 546. Doct. Placit. 260. 262, 263. Poph. 161. 


But if two perſons be bound ſeverally, there, if the ſeal of one 5 Co. 2.3« 4. 
of the obligors be broken off, yet the obligation continues in the Cre. Elis. 
other, becauſe th ſeveral Ao ſ, 546. 

becauſe there are ſeveral contractors, and ſeveral contracts, Roll. Re 
and th 5 2 * 
therefore by deſtroying the obligation of one of them, the 40. 2 Roll. 


obligation of the other is not taken away. ws. = 
Elz. 408. 546. 576. 11 Co. 28, b. Doct. Placit. 260, 262, 263. 
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March, 125. But if two men are bound jointly and ſeverally, and the theſe wo 
2 Show. 29. ſeal of one of them is torn off, this is a diſcharge of the other, WW {he ſtatu 
for the manner of the obligation is diſcharged by the act of the alters, tl 

obligee, and therefore that is (according to the rule of law, that I 1ken ; 2 
conſtrues every man's own act moſt ſtrongly againſt himſelf) a of the *: 
diſcharge of the obligation itſelf : beſides, ſince both are jointly WW if the fol 

bound as one perſon, the diſcharge of one of them is a dit. de word 

charge of both; a ſatisfaction is ſuppoſed by the very cancelling I al the h 

of it to be given for the whole debt, and no obligation can rel rolls; a 

upon the other.} . | [So, 

the part 

ſmall efl 


truſtees 
rities; 2 
and pro: 
fide for 
mother” 


the reſic 


(G) Whether Parol Evidence is to be admitted to 
explain what appears on the Face of a Deed or 


Will. 


g Co. 68. : II ſeems to have been agreed as a general rule, even before (a) 


v7 the ſtatute of frauds and perjuries, that no parol evidence could i 
. 49. be admitted 1 what appeared on the face of (3) a deed or 4 
Keilw. 49- admitted to control what appeared on (5) a deed or Agai 
(e) For this will, not only from the danger of perjury, but from a (e) preſump. WW : . 
— HEY tion, that whatever the parties at that time had in contemplation, Wl |... by 
' (4) Aste Was all reduced into writing. | ove all 
records it feems a general rule, that nothing can be admitted, though ſworn by witneſſes of the bel 1 
credit, that contradicts them; for being things of the gieaicſt credit, they can only be queſtioned by PP 
matters of equal notoriety with themſelves. Roll. Abr. 757. (c) Fide Vern. 369. but was 
reaſon 

2 Vern. 98. But this rule has received a relaxation, eſpecially in the courtso! 1000 
337. 025 equity, where a diſlinction has been taken between evidence, that Wi depoſed 
may be offered to a jury, and evidence to inform the conſcience of Wi perſon 
the court, viz. that in the firſt caſe no ſuch evidence ſhould be ad. ¶ depoſec 
mitted, becauſe the jury might be inveigled thereby; but that in Wi ſurety: 
the ſecond it could do no hurt, becauſe the court were judges of the Wi on a bi 
whole matter, and could diſtinguiſh what weight and ſtreſs ougu WF merits, 
to be laid on ſuch evidence. law no 
5 Co. 68. Allo, to aſcertain a fact, parol evidence hath been admitted to Wi perſon ; 
ar 655 explain the intent of the teſtator: as where the teſtator had two WW fad it 
% Here, ſons both named ahn, and he deviſed lands to his ſon Jahn (d), here Wi (criptio 
there is a parol evidence was admitted, to ſhew which of his ſons he meant; Wl ied. 
rears mag and it being proved, that one of his ſons of that name had been Wi concer] 


the words abſent ſeveral years beyond ſea, and that the teſtator apprehendel Wi vhcthe 
themſelves that he was dead, the deviſe was held good, and that the other 80, 
prima facie ſhould take; for without ſuch evidence the will muſt be void. tor, wh 


do not im- 0 . 

port an ambiguity ;z but the ambiguity ariſeth from ſomething debors, ſome collateral matter out of the atisfac 
inſtrument itſelf. And as ſuch ambiguity is made to appear by parol evidence, parol evidence muſt de whethe 
admitted to explain it, as well as to raiſe it. See Bac. Max Reg. 23. But where there is an abſolute ſatisfac 
emiſſion of the de viſee, it cannot be ſupplied by parol evidence. Caſtledon v. Turner, 3 Atk- 257] 


. | Fonler v. 
Abr. Eq. So, where 7. S. deviſed all his houſehold goods, as woolen, Bil 
Mich linen, pewter, and braſs whatſoever, except a trunk under the I al 
Pendleton Chamber-window ; and the queſtion was, whether the parol pro the ag 


and Grant. of the perſon who drew the will ſhould be admitted to explail i eedior 
2 Vern. 517. 3 i thel Company 


Evidence. 653 


| the WW teſe words? my Lord Keeper thought it might, notwithſtanding 

ther, ne ſtatute of frauds and perjuries ; for here, it neither adds to, nor 

f the ers, the will, but only explains which of the meanings ſhall be 

that WW aken; as in caſe of a deviſe to fon Fobn, when the teſtator had two 

lf) a ec the fame name; and here the word as may be a reſtiction; or 

ointly WW if the following words be as particular inſtances, it may not reſtrain 

the word <vbatſcever z and he thought the words imported to carry 

all the houſehold goods; and of that opinion was the maſter of the 

rolls; and the proof was read accordingly. 

So, where F. S. being ſeiſed in fee of a real eſtate as heir on Harris v. 
the part of his mother's mother, and being alſo ſeiſed in fee of a pe, Pa 
ſmall eſtate as heir to his own father, deviſed all theſe lands to 2 P. was. 
truſtees and their heirs in truſt to pay ſeveral annuities and cha- 13s. 
rities ; after payment of which he deviſed the reſidue of the rents 

and profits of the premiſes to his own right heirs of his mother's 

ide for ever; and the queſtion was, whether the heir of the 

mother's father, or the heir of the mother's mother was entitled to 

the reſidue of the rents and profits? parol evidence was admitted 


could WY t; ſhew, which heir of the mother's ſide was intended. 
__ of Again, R. H. deviſed to the defendant ſeveral cloſes of the value Hodgfon . 
1 of 60 J. per annum, paying 100 J. he owed to J. S., and 100 J. he Hodgſon, 

| 2 


owed by bond to one Shaw z and deviſed ſome ſmalł legacies, and 8 
pave all the reſt of his perſonal eſtate to the plaintiffs, his nieces. 229. S. C. 
t happened that the 100 J. due on bond was not due to Shaw, 
but was the money of Alice Beck, then the wife of one F. By 
reaſon of this miſtake, the deviſee of the land refuſed to pay the 


urtsof Wi 100]. The plaintiff examined Harvey who drew the will, and 
e, that Wi depoſed that the teſtator declared, he meant the 100 J. due to the 
nce of perſon who married Mrs. Beck of Lincoln; and another witneſs 
be ad. depoſed, that he meant the bond for which C. was bound as his 
_ 1 ſurety : Decreed for the plaintiff, firſt at the rolls, and afterwards 
s of the 


on a bill of review before the Lord Chancellor, and heard on the 

merits, and again decreed on the merits ; his lordſhip declaring he 

| law no hurt in admitting collateral- evidence to make certain the 

itted to perſon or the thing deſcribed. And Lord Thrrlow in a late caſe (a) (a) Foune- 

ſad it was a clear propoſition, that every evidence as to the de- ane 

q), here ſeription of the ſubjeCt the teſtator had deſcribed, muſt be admit- 1 Br. Ch. 
ed. As in the caſe of a ſpecifick legacy, you muſt hear evidence Rep. 477. 

ad been Wh concerning the ſubject to which the will applies, in order to fee 


bendel I vhcther the deſcription applies aptly or not. 
e other So, parol proof hath been admitted as to the intention of a teſta- Cuthbert v. 
did. tor, where the queſtion hath been, whether a legacy ſhould go in Tesseck 


: f 2 Vern. 5 
out of the atisfaCtion of a debt due from the teſtator to the legatee, Or Pebeze 8 


e mat whether a ſum advanced on the marriage of a child thould go in Man, 2 Br. 
in abſol ſatisfack a Ch. R 
E. 29. sCtion of a legacy? 165. * 


— Fowler, 3 P. Wms. 354. Lord Talbot ſaid, his opinion was againſt the admiſſion of ſuck 


vollen, : : 
= bo lt alſo hath been admitted in equity, to prove a variation between Henkle v. 
2 © agreement executed and the agreement intended, upon a ſug- Royal Ex- 


ſurance 
Company, x Ver. 317. Baker v. Paine, Id. 456. South Sea Company v. D'Oliffe, 2 Vez. 376. 
1555 Pitcairne 


a delion that ſuch varianee hath happened through miſtake, fraud, Sc. change Aſ- 
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wiſe, where there is no conſideration at all in the deed, - 


654 | Evidence; 


Fitcairne ve Ogbourae, 75id. Lady Shelburne v. Lord Inchiquin, 1 Br. Ch. Ca 338. Harvey v. ity 
vey, 2 Ch. Ca. 180. Per Reynolds C. B. in Fitzgerald v. Loy; Fauconberg, Fitzg. 213. But in Hard. 
wood v. Wallis, cited in 2 Vez. 195. parol evidence for this pu goſe was tejected. In that Cale, an eg 
was agreed to be ſettled prior to marriage on the intended huſband for life; remainder to wife for life; 
remainder to the firſt, &c. ſon in tail- male; iemainder to e and every the daughters of that mar. 
riage. Inſtructions were given to an atto:ney to draw the ſettlement, who drew it as far as the limit. 
ation to the ſons in tail- male; where he ſtoyped, and wrote, then go on as in Pippin v. Elin; which 
was a precedent he delivered to his clerk to go on from that limitation, and was a right ſettlement on 
the iſſue male and daughters by that wife; but the cler's drew the fettiement to all the daughters of the 
huſband without reſtraining it to that marriage. It was executed with this miſtake. The plaintiff uu 
the only daughter of that marriage: the huſband by a ſecond wife left a ſon and four daughters, the 
defendants. It was inſiſted, that letting in the daughters of the ſecond marriage would make the fir 
wife a purchaſer for them, or the chiliren of other ſucceſſive wives, to the de ſtruction of the interes of 
her only child: the draft af the attorney was proved, and the ſe:tlement in Pippin v. Ekins. But the 
Maſter of the Rolls, Sir Wm. Forteicue, would not admit the parol evidence of the attorney to be read; 
and held, that the other evidence would not : that nething appearing in writing under the hands of 
the parties, the ſettlemeat could not be a d. — Evidence of this kind, it muſt be obſerved, ſeems to 
be more readily admitted to rebut an equity, than to obtain a decree upon. Legal v. Miller, 2 Vez, 299, 
Jones v. Statham, 3 Atk. 388. Eden v. Lond Bute, 7 Br. P. C. 204. 445» 


Doe v. Burt, 80, parol evidence is admiſſible to ſhew whether a thing be 
1 Term parcel or not of the eltate demiſed by a deed. So, to ſhew that 
=: WAP perſons deſcribing themſelves in a certificate as officers of the 
habitants of pariſh at large, were the officers of the haralet where the pauyer 


Is was fettled. In explanation of mercantile contracts it is every 
3 er 


| Ae. bog- day's practice to reſort to it.) : 


Per Lord Hardwicke in Baker v. Paine, 1 Vez. 459. and Blunt v. Cumyns, 2 Vez. 331. 


Vern. 366. It has been held, that if A. purchaſes land in the name of B, 
{Parol evi= that A. may be admitted to prove that he paid the purchaſe 


N money, and ſo make it a reſulting truſt, or truſt by implication of 


an equity, Jaw for himſelf. 

that a pen - | 
fion granted by the crown to the defendant abſolutely and without any terms, was in truſt for the plan. 
tiff, the defendant by his anſwer denying it, was rejected by Lord Thurlow, after much argument and 
long deliberation. Lady Margaret Fordyce v. Willis, 3 Br. Ch. Rep. 577. TE 


Rex v. In-. [So, it is competent to a party to aver other conſiderations that 
habirants of thoſe expreſſed in a deed. Thus, where the conſideration er- 
den, 3 Term Preſſed in the deed was 28 4, parol evidence was admitted to 
Rep. 474. prove, that the real conſideration was 30 1. So, where the cot- 
Filmer v. fderations mentioned in the deed were 10,000 /. and natural int 
* and aſſfection, the lords commiſſioners of the great ſeal directed u 
But in iſſue to try whether natural love and affection formed any part af 
Clarkſon the conlideration, the eſtates which were conveyed by the deed 
2P. Wms. being worth 30,000/. On an appeal this was confirmed; and it 
203. it was jury on the trial of this iſſue, finding that natural love and Hein 
bolden, that conſtituted no part of the conſideration, the deed wag afterwafl 
the grantee | 


could not ſet aſide by the Lord Chancellor.) | 
give parol evidence to p:ove blood and kindred to have been the conſideration of a conveyance, the cu. 
ſideration expreſſed in the dred being an annuity to be paid to the grantor. And in 1'eacock v. Mat 

1 Vez. 128. Lord Hardwicke ſaid, „ where any conſideration is mentioned, as of love and a" 
only, if it is not ſaid alſo, and for other confiderations, you cannot enter into proof of any other: ; 
reaſon is, becauſe it would be contrary to the deed; for when the deed ſays, it is in n 
ſuch a pa: ticular thing, that imports the whole conſideration, and is negative to any other. It 18 o. 
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the rst 


8 An entry in the ſteward's book, and parol proof by the foreman 
\ Ras. I of a jury was admitted as good evidence, to ſhew that a eme 
chem, covert ſurrendered her whole eſtate, although the ſurrender upon 
at ma. the roll, and the admiſſion thereon, was but of a moiety. 

e limit Alſo, to ouſt an implication, and rebut an equity, parol evidence 
; _ has been admitted to explain the intention of the teſtator; as 
rs of the where a man deviſes particular legacies to his executors, and 
ntiff wa 


makes no diſpoſition of the ſurplus of his eſtate z in this caſe, 
according to the notions of the courts of equity, the executors ſhall 
de only truſtees for the next of kin; but to rebut this equity 
which ariſes by implication only, the executors have been allowed 


ters, the 
the first 
atereſt of 


But the 


borer to prove by parol evidence, that the teſtator deſigned them the 
ſeemm w ſurplus. | 


V ex. 299, Lady Granville and Ducheſs of Beaufort, 2 Vern, 736. 


Pring, 2 Vern, 643. 
of Rutland, 2 P. Wms. 210. Petit v. Smith, x P. Wms. 7. 
Lake v. Lake, 1 Will. 313. Ambl. 126. S. C. But in Blinkhorne v. Feaſt; 2 Vez. 28 
Lord Eardwicke expteſſes himſelf to be very tender in admitting parol evidence in caſes 
and it hould be reftrifted to what paſſed at the time of making the will. 


ung be 
ew that 


of the 


pauper 
is even 


time on parol evidence. ] 


So, where the Earl of Gain/brrough made his will, and thereby 
deviſed ſeveral legacies, and charged his real eſtate with the pay- 
ment of them and his debts, and deviſed his eſtate, ſo charged, to 
the defendant, his nephew, and made the plaintiff, his wife, exe- 


e of B, cutrix; and the bill was brought to have the perſonal eſtate diſ- 
zurchale WW charged from the debts and legacies, ſuggeſting that the creditors 
ation of WM threatened to come upon and exhault the perſonal eſtate; and that 
it was the intent of the teſtator, that ſhe ſhould have the perſonal 
r the plan: eliate clear to herſelf, and that the directions for making the will 
-ument u vere ſo; but that, either by the miſtake or contrivance os the per- 
lon who drew the will, it was not fo expreſſed; and on demurrer, 
becauſe no ſuch ayerment could be admitted againſt a will in 
ons tha writing, the demurrer was oyer-ruled z it was held by Raw- 
tion er- % and Hutchins, that though ſuch an averment could not be 
itted to admitted where it was to make the party a title; yet where it was 
the con- only to rebut an equity, as in this caſe, it might. a 
tural Int So, where one not of kin, but a ſtranger, was made executor, 
rected u and had conſiderable legacies given him, although it was decreed 
y pan al by fir Peter King, in the mayor's court, in favour of the teſtator's 
the deri brothers, that the ſurplus ſhould be diſtributed; yet, upon appeal 
and th to the Houſe of Peers, that decree was reverſed, not barely as it 
4 affedin tood upon the will, but that parol proof ought to be received in 
kterwall favour of the executor's title, conſiſtent with the will; and the 


proof being full as to the teſtator's frequent declarations, that his 


ce, the cu ©*<cutor, though a ſtranger, ſhould have the ſurplus, it was decreed 
kr. Mat Kccordingly, | 

| © 101 o - . bad : 

25 * [And as parol evidence is admiſſible in favour of the executor to 


Gderation d 


2 ew no reſulting truſt for the next of kin, ſo it hath alſo been 
It is 006 


admitted in favour of the next of kin, to take off the effect of the 
parol evidence adduced by the executor. And it ſeems from ſome 
cles (a) that it may be read by the next of kin originally and in 


Ja 


* 


2 Vern. 547. 
Hill and 
Wigget. 


To this pur 
poſe are the 
caſes in 
Vern. 473« 
Foſter and 
Munt. 
Chan. Ca. 
19. b. 
Crompton 
and North, 


2 Vern. 99. 


Pring and 


[ Batchelor and Searl, 
Eq. Ca. Abr. 246. S. C. Gilb. Eq. Rep. S. C. Infra vol. 3. 69. S. C. Duke of Rutland v. Ducheſs 
Braſsbridge v. Woodroffe, 2 Atk. 68. 


Oct. 1750. 
of this kind; 


Nourſe v. Finch, 1 Vez. 
jun. 358. And Lake v. Lake, Nov. 1751. is the laſt caſe (in print) which has been decided fince that 


2 Vern. 252. 
Counteſs 
and Earl of 
Gainſbo- 
rough, Abt. 
Eq. 230. 
S. C. and 
affirmed in 
the Houſe 
of Lords. 


Abr. Eq. 
245. Lit- 
tlebury and 
Buckley, 
affirmed in 
the Houſe 
of Lords. 


Biſhop of 
Cloyne v. 
Young, 

2 Vez. 95. 
Coote v. 
Bond, 2 Br. 
Th. Rep. 


e lirſt inſtance. 526. (a) Fane v. Fane, 1 Vern. 30. Rackfield v. Careleſs, 2 P. Wms. 158. 
| | Where 
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Evidence, 


Where a teſtator gave legacies of the ſame amount in two dil. 


tou Hy v. : R court: 
— ferent inſtruments, parol evidence was admitted to ſhew that be meaſy 
522. intended them to be accumulative. | 3 
Roe v. Pop- Where a fine is levied, if no uſes are declared, the reſultin hots 
ham, Dougl. uſes ſhall be to the conuſor, but parol evidence is admiſſible k E tet 
”_ rebut the preſumption of ſuch reſulting uſes.) =_ 
Nie avern. But notwithſtanding theſe caſes, the courts have been very un. [A 
98. 337; willing to admit of parol evidence in relation to any thing that WF 2nd 5 
* appears on the face of a will; and it is certain that too much * 
pl. 13. caution cannot well be uſed in this particular, eſpecially when it want e 
„ geo dn is conſidered that the ſtatute of frauds and perjuries, which wa and cl 
in the cafe made to prevent perjury, contrariety of evidence and uncertainty, WM her pe 
of Cole and binds the courts of equity as well as the common law courts; à WM clared 
5" e alſo that little regard ought in many caſes to be had to the expreſs fff ker ur 
down by my ſions of the teſtator, either before or after the making of his wil, S. L. 
Lord Chief becauſe, poſſibly, theſe expreſhons might be uſed by him, on pur. WI w:s ir 
- Ig poſe to control or diſguiſe what he was doing, or to keep the family WM the re 
the tefta- Quiet, or for other ſecret motives and inducements which cannot refer : 
— after his death be found out. | aud, cc 
colleQed from the words of the will, and not from his circumſtances, or any matters debors, and that h evicen 
ravel into the affairs of the teſtator, would render property precarious, and introduce uncertainty a directi 
confuſion in the law itſelf. 5 N mi ght 
Selwin and Hence, in a late caſe in the Houſe of Lords, where the teſtatu wy 
. deviſed ſeveral legacies, and amongſt the reſt gave conſiderable in ts 
1734 „ legacies to his two executors, $0 whom alſo he deviſed the ſurpluMM that tl. 
demo proce- of his eſtate ; and there being a debt of 3000 /. due by bond tote parole 
_—_ ar teſtator from one of the executors, he inſiſted, that, there bein 5h 
was fir ſufficient aſſets to ſatisfy all the legacies, this 3000 J. ſhould not & ¶ bbs: 
heard before brought into the ſurplus of the teſtator's eſtate, but that the ſam? * wil 
- ee was extinguiſhed for his benefit, by his being made co-execy * dif 
of the rolls, tor; and that though the ſurplus of the eſtate was deviſed u "Ii 
who admit- them both, yet that this debt could not be taken to be part of th et che 
ve 0-9 ſurplus, being before extinguiſhed ; and, by the evidence of tis rarol e 
and on the Perſon who drew the will, fully proved, that this was the teſtatorill ſecuen 
firength intention; which evidence, it was urged, ought to be admit "up , 
Nb being only to rebut an equity, and ouſt an implication of kx 4 8 
the 30007, ariſing from the notions of the courts of equity, which revives d ls | 
bag oy not debt in theſe caſes, and gives equal benefit to both the executonj fiſt, t. 
. * ++ but the lords refuſed going into this parol evidence, and decree name. 
farplus of that the 3000 J. ſhould be taken as part of the ſurplus of Wy chi - 
the p teſtator's perſonal eſtate, which both the executors were eqn 12 
* Þ dur entitled unto; for though in ſome books the teſtator's making tefultic 
that it was debtor executor is ſaid to be an extinguiſhment of the dex Will, ar 
e becauſe an executor cannot ſue himſelf; yet it was never doubi cc kin 
nefit of the but that ſuch a debt remained aſſets to ſatisfy other creditors; de ner 
obligee, and it has been (a) reſolved to be aſſets to ſatisfy legacies; and ts perſon 
ws 0:9 4 deviſe of the ſurplus and rehdue of the teſtator's eſtate being ited. + 
dend be much a legacy, ahd as well recoverable in the Tpiritual coun vent 
cazeeiles; any particular legacy, it was but fitting, that fince the corn gent - 
on 2 x; 0 1 0 „ - 4 a — — 
ps — equity claim now a concurrent. Juriſdiction with che ee le 


as * 


Evidence, 657 


coutts iu matters of this nature, that there ſhould be the ſame verſed by 


o dil. | RE" I my Lord 
"at he meaſure of juſtice in both theſe courts. Chaneation, 


touch he admitted the parol proof to be read, as not thinking the teſtimony of a ſingle witneſs, ac- 


ultin erding to the ciicumſtances of this caſe, ſufficient to control what. appeared on the face of the will. 
— Ca. temp. Talb. 240. S. C. 4 Br. P. C. 179. S. C. (a) For this wide Yelv. 160. Plow. 186. a. 
ble 0 Co. Lit. 264. 8 Co. 136 a. Cro. Elis. 373. Hob. 10. Leon. 320. | 


[A teſtatrix bequeathed her real and perſonal eſtate to E. T. Ulrich v. 


| and J. U. equally between them for life; and upon the death of 3 


much . E. 7. ſhe gave the whole eſtate to J. U. in tail general, and for 
hen u want of ſuch iſfue to R. U. in fee, with a few pecuniary legacies; 
wa WY znd charged the real eſtate with the payment of theſe legacies, if 
tainty, ber perſonal eſtate ſhould not be ſufficient z and by her will de- 
rts; u clared, ſhe gave all the reſt and refidue of her perſonal eſtate to 
exptel. WI her uncle L. C.'s three daughters; and particularly gave to Mrs. 
is wil, S. L. 10/7. and made her executrix. For the reſiduary legatees it 


was inſiſted, that et and refdue of her perſonal eſtate muſt mean 

the reſidue after the particular legacies are paid off; and could not 55 
refer to the beginning of the will, becauſe there is a fee deviſed, Y 
aid, conſequently, the teſtatrix has diſpoſcd of the whole: that parol 

evidence of the attorney who drew the will, that he had expreſs 

directions to give the perſonal eſtate to the three daughters of L. C., 

might be admitted in this caſe z that (to be ſure) things which are 

quite contrary to the will ſhall not be proved by parol evidence, 


teſtator but that it may be allowed to explain words in a will, eſpecially 
deradl in this caſe, where it appears to be a mere blunder of the drawer : 
ſurplus mat this doth not intrench upon any of the rules with regard to 
d pk parol evidence, but only clears up who was intended to have the 
re being 


perſonal eſtate, where the whole is deviſed to two different per- 


d note bs; and that it ſeems clearly to be a blunder in the drawer of 
he ſam i te will, becauſe the deviſe in the firſt part of it is proper only in 
0x0 BY the diſpoling of real eſtate. Lord Hardwicke— As to the queſtion, 
viled a whether I ought to admit parol evidence to explain the intention 
t of that er the teſtator, I am of opinion, that this is not a caſe in which 
AY parol evidence can be read, and that it would be of dangerous con- 


ſequence. It is true, there are ſome things here which would make 
a judge wiſh to admit it; but I muſt not follow my inclinations 
only; for I do not know that upon the conſtruction of a will, 
courts of law or equity admit parol evidence, except in two caſes : 
urſt, to aſcertain the perſon, where there are two of the ſame Dowſet v. 
dame, or there has been a miſtake in a chriſtian or ſurname, and dt 
Wis upon abſolute neceſſity ; where if ſuch evidence were not let 3 
in, it would make the will void. The othet caſe is, wich regard to Harpur, 
teſulting truſts relating to perſonal eſtate; where a man makes a Id. 374. 
wul, and appoints an executor with a ſmall legacy, and the next 
tin claim the refidue in order to rebut the reſulting truſt for 
tie next of kin, parol proof has been admitted to aſcertain the 
perſon who was to have the teſidue. It is very true, caſes may be 
ted, where Lord Ceuger has admitted ſuch evidence; for he 
ven: upon this ground, that it was by way of aſſiſting his judg- 
Dent in ** extremely dark and eee I have the greateſt 
his judgment, but muſt own, I was never ſatisfied 
Va. II. 24 1 Es & | - with 
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33 
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22•T—T.T.T.. . ran. 


2 Vern. 621. 


Lou fie'd v. 
Stoneham, 
2 Str. 1261. 


Meres v. 
Anſell, 

3 Wiil 275. 
Þreſton v. 
Morceau, 


2 Bl. Rep. 
1249. 


Evidence. 

with this rule of Lord Cœæuper's of admitting parol evidence i 
doubtful wills: beſides, he went further in the great caſe gf 
Strode and Ruſſel, in which there was an appeal to the Houſe of 
Lords: Mr. Juſtice Trac, who aſſiſted Lord Cooper in that cafe, 
was at firſt of the ſame opinion with him; but on conſidering it 
more, he diſavowed his former opinion, and was clear that it 
could not be admitted, and this alteration in his judgment was 
mentioned in the Houſe of Lords. In the caſe of Seluin and 
Brown, I was of opinion that it ought to have been admitted; and 
even Lord Talbot, when he had heard the cauſe, had a remorſe of 
judgment at the fame time that he rejected the parol evidence: 
but the Houſe of Lords refuſed it as of moſt miſchievous conſe. 
quence, and aſhrmed his decree. 

Upon plenz adminiſiravit pleaded, the queſtion was, whether 
1000). received by the defendant was due to her in her own right, 
or as executrix to her huſband, and, conſequently, affets ? It arofe 
upon the following deviſe: —“ I give to my loving brother Jahn 
& Stoneham 1000 l., and in caſe of his death, to his wife Suſanna,” 
who was the defendant. It appeared that 7 Stoneham ſurvived 
the teſtator : the plaintif therefore inſiſted, that this legacy, which 
the defendant admitted that fhe had received, veſted abfolutely in 
him, and was aſſets in her hands. On the part of the defendant, 
it was offered to give in evidence, that the teſtator in extremit 
declared, he meant to give his brother only the intereſt of the 
1oool., and that the defendant ſhould have the principal in cafe 
ſhe ſurvived him. The parol evidence was oppoſed by the 

laintiff's counſel, as being contradictory to the plain words of the 
will. And Lee, Chief Juſtice, faid, it could not be allowed, and 
that in the caſe of Sel/zwin and Brown, the Houſe of Lords tad 


refuſed it, even where it was to ſupport the legal interpretation of 


the will; and Lord Hardwwicke about two years ago held it in the 
ſame manner in the cafe of the Earl of 7:chiquin and O' Brien. 
Although parol evidence may be received to explain, yet it en 
never be admitted to annul or ſubſtantially to vary a written inftri- 
ment. An action on the caſe was brought for the uſe and occupation 
of a houſe, of which, it was agreed in writing, that a leaſe ſhouldbt 
let by Chrifliana Preſlon to Abraham Gamage for twenty-one feats 
at 261. per aun. to commence from Mieſaelmat then next. G. 
mage died and made Merceau his executor, who paid 26 J. inte 
court for one year's rent. On the trial, the plaintiff offered t 
ſhew by parol evidence, that beſides the 26 J. per ann. the defend- 
ant had agreed to pay 21. 125, 6d. a year, being the ground - tent 
of the premiſes to the ground landlord; but no evidence 
offered of the actual payment of ſuch ground-rent during tit 
teſtator's life; without which De Grey, Chief Juſtice, thought ſuck 
parol evidence inadmiſſible, and nonſuited the plaintiff. On1 


motion to ſet aſide this nonfuit, it was alleged, that this uu 


evidence not to alter or vary, but to explain the agreement. That 


this was not a ſolemn deed or will, but a mere executory act, 
and had a bill in Chancery been brought to carry this into exec 


tion, parol evidence would have been admitted to prove the * 
; 4 | 
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Evidence. 


ment to pay the ground-rent. For in Foynes v. Statham, 3 Atk. 388. 
parol evidence was admitted to ſhew, that the agreement for a 
leaſe at 91. a year was to be clear of taxes. But by Blackflone, J. 
am clearly of opinion that the lord chief juſtice did right in re- 
ſecting this evidence. Courts ſhould be very cautious in admit- 
ting any evidence to ſupply or explain written agreements elſe 


| the ſtatute of frauds would be eluded, and the fame uncer- 
| tainty introduced by ſuppletory or explanatory evidence, which 


that ſtatute has ſuppreſſed in reſpect to the principal object. 
It never ought to be ſuffered ſo as to contradict or explain away 
mn explicit agreement, for that is in effect to vary it. Here is a 
politire agreement that the tenant ſhall pay 26/. Shall we admit 
proof that this means 28/. 125. 6d.? What is it to the tenant to 
whom the rent is to be paid, ſo as he is obliged to pay more 
than his contract expreſſes ? we can neither alter the rent nor the 
term, the two things expreſſed in this agreement. With reſpeCt 
to collateral matters, it might be otherwiſe. He might ſhew who 
13 to put the houſe in repair, or the like, concerning which nothing 
is ſaid; but he cannot by parol evidence ſhorten the term to four- 
teen years, or extend it to twenty-five years, or make the rent 
other than 261. per ann. The caſe in Atkins is of a mere execu- 
tory act, in which the maſter was to ſettle the proper covenants, 
and therefore had a right to inquire who was to pay the taxes. 
Beſides, there were ſtrong ſuggeſtions of fraud in making the 
written agreement, as one party could neither read nor write. 

In a debt upon a bond payable at a certain day, the defendant 
pleaded, that by agreement between the defendant and the plain- 
tif's teſtator, the bond only ſtood as an indemnity, ' To this plea 
the plaintiff demurred, and the queſtion was, whether the agree- 
ment pleaded could be given in evidence, contrary to the expreſs 
tenor of the bond, purporting to be abſolute, for payment on the 


day? The plaintiff contended, that the office of parol evidence ex- 


tended no farther than to explain a deed conſiſtently with its 
general purport, and by no means to change the nature of the 
ſpecial obligation; and that even on a will, the uncertainty to be 
removed by evidence muſt ariſe from ſomething extrinfick to the 
nſirument, The court agreed the plea to be bad, and the objec- 
non deciſive againſt admitting collateral evidence to change the 
nature of the deed. 

In no caſe can parol evidence of a parol communication between 
the parties be received, to add a term not inſerted in the ſpecifick 
Agreement which they have executed; for what has paſſed between 
them may have been altered and ſhifted in a variety of ways, but 
What they have ſigned and ſealed was fully ſettled. And my Lord 

urlowe laid it down as a rule of law, which it was impoſlible to 


Pallng at the ſame time with the written agreement. 


entradict the printed conditions. 
Vu 2 


break in upon, that nothing could be added to the written agree- 
ment, unleſs in caſes where there is a clear, ſubſequent, independ- 
at agreement varying the former, not where it is of matter 


Meaſe v. 
Meaſe, 


Cowp. 47. 


Haynes v. 
Hart, 1H. 


Bl. 664. 


Lord Porte ; 


more v. 
Morris, 


2 Br. Ch, 
Rep. 249. 


Rich v. 


Jackfon, 
4 Br. Ch. 


Rep. 519. 


The verbal declarations of an auctioneer cannot be admitted to Gunnis v. 


Erhart, 


1H. Bl. 289. 
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660 Evidence, 

„„ 0D If 
oo | that 
(H) Of Preſumptive Proof. ſuch 
| | were 
Sub. L. E. A Preſumption, as defined by the civilians, is conjefttira th arty ſerve 
303- + * figno proveniens que alto adilucts pro veritate habetur, Pot grant 
when the fact itſelf cannot be proved, that which comes neareſt to If 
the proof of the fact is, the proof of the circumitances that neceſ. withi 
farily and uſually attend ſuch facts, and theſe are called preſump- WI the i: 
tions, and not proofs, for they ſtand inſtead of the proofs of the | 
fact till the contrary be proved | Pe 
Co. Lit. 6. My Lord Cole diſtinguiſſies preſumptive proof, by which he a ar) 
juries are often induced, into, 1. Violent preſumption, which in eject 
amounts to pena probatio z as if one be ſtabbed in a houſe, anda e 

man be ſeen running out of it with a knife bloody, and none elſe 
in the houſe. 2. Praſumptio probavilis, which moves a little. Þu 
3. Preſumptio levis, which moves not at all. or 
Co. Lit. 6. Alſo, in caſe of a feoffment, if all the witneſſes to the deed are " Fre 
J. lere, dead, then a continual and quiet poſſeſſion for any (a) length of : ſel 
antiquity time will make a ſtrong or violent preſumption, which ſtands for robe 
things re- proof; and here the rule is, that ex diuturnitate temporis omni „ per 
dit. Nad. Prefumuntur ſolemniter eſſe acta allo, the deed may receive credit by * rec 
a 117. Lev. Comparing the ſeals, the hand- writing, and other circumſtances, : 15 
| u 


25. & wide all which mult be left to the jury. 


Legh, demand made, is of itſelf a preſumption that a bond has been pak 
1 Term 


Rep. 270. And ſatisfaction of a bond may be preſumed within a leſs perioc 


if any evidence be given in aid of the preſumption, as an account 
ſettled between the parties in the intermediate time without 2 
notice being taken of ſuch a demand. | | — 


9 Palm. 427. If a man gives a receipt for the laſt rent, the former is preſumed te in 
q to be paid, becauſe a man is ſuppoſed firit to receive and take in « by 
0 the debts of the longeſt ſtanding; eſpecially if the receipt be in : bef 
. full of all demands, then it is plain there were no debts ſtanding to 
1 6 k | 1 : , « ſeq: 
5 out; and if this be under hand and ſeal, the preſumption is fo . 
A violent, that the law admits of no proof to the contrary 3 becauſe * nk 
K that were to let a man invalidate his own deed, which our lau John D 
"Wl doth not permit; for here, though the payment of the money is had hear 
| not proved, yet the acquittance is proved, which could not be e 
4 without ſuch payment. | | vithin t 
46 Per Cur. in Where a leaſe is proved, and it is alto ſhewn, that the claimant lav. E 
bU 492 tay I hath received rent within twenty years, this infers a ſeiſin in fee, [By 
A Tr. a, 4 and throws it upon the adverſe party to thew that the leaſe is ſub- and tr 
2M 3 Woaddet. fiſting. And Eyre, Baron, held, that where rent is received with- perſon 
| 233. out any proof of a leaſe, this alſo prima facie is evidence for the lives, | 
A plaintiff, and obliges the defendant to ihew, that it is either a qui; after: 
5 rent, or tliat the term is unexpired. it is er 
* Denn v. Poſſeſſion, and rent received, for twenty years, were holden b rere 
1 N ; be admiſſible evidence of a fee, to be leſt to a jury; though * 0 ape. 
. title, ſo far as it was developed, appeared to be a long term e © upo 
3 years; for it might be a term attendant on the inheritance, aud « wit 
1 the leaſe one of the muniments of the eſtate. « by | 
„ Oſwald v. The circumſtance of twenty years having elapſed without 0 « , ye 
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If a perſon claiming a toll for paſſing over a highway, can ſhew Lord Pet- 
that the liberty of paſſing over the ſoil and the taking of a toll for bam v. 


ſuch paſſage, are both immemorial, and that the ſoil and the tolls oat 


were before the time of legal memory in the ſame hands, though Rep. 669. 
ſerved ſince, it will be preſumed, that the ſoil was originally 
granted to the publick in conſideration of the tolls. 

If a thip has been miſſing, and no intelligence received of her Green v. 
within a reaſonable time after ſhe ſailed, it ſhall be preſumed that B en, 


. 2 Str. 1191. 
ſhe 1s loſt. Newby v. Read, Sittings after Mich. 3 Geo. 3. 


Perſons once in being ſhall be intended till living, if the con- a Rofi. 

ary is roved *. - Rep. 461» 
trary is not proved | | 33 
in ejectments, &c. great caution is required in making out a pedigree, &c. not to prove the birth of any 
perlon, through x hom the title is not deduced, and who might be heir, &c. if living; and to be prepazed 
with proof of the death of tuch perſon, it ſet up by the adverſe party. 


But now by 19 Car. 2. c. 6. it is enacted, “ That if any perſon [ln geQ- 


or perſons, for whoſe life or lives, eſtates have been or ſhall be ment thecaſe 
Þ was as fol- 
© granted, ſhall remain beyond the ſeas, or elſewhere abſent them- jons: lohn 


© ſelves in this realm, by the ſpace of ſeven years together, and Gifford was 


« no {uſhicient and evident proof made of the life or lives of ſuch On ED 
« perſon or perſons reſpectively, in any action commenced for the in queſtion, 


« recovery of ſuch tenements by the leſſors or reverſioners; in and made a 


« every ſuch cafe the perſon or perſons, upon whole life or lives ber = 
« ſuch eltate depended, ſhall be accounted as naturally dead; and Lewis Da- 


© in every action brought for the recovery of the ſaid tenements veils for 99 
« by the leflors or reverſioners, their heirs or aſſigns, the judges, nene 
« before whom ſuch action ſhall be brought, ſhall direct the jury after the 

« to give their verdict, as if the perſon ſo remaining beyond the deaths, or 


« ſeas, or otherwiſe abſenting himſelf, were dead.” ; eee, 


tion of the eſtates of ſohn Davells the father, and John Davells the ſon, who had then a leaſe in poſſeſ- 
fion ſor 9g years, if they or ei her of them ſo long lived. The plaintiff pofitively proved the death of 
John Davcl.s che en; but as to the lather, the prof was, that he had been reputed dead, and nobody 
had heard of him for 15 years lat paſt. Upon an objection, that this laſt p oof was inſufficient, it was 
holden clearly by Holt, C. I. upon the peruſal of the above ſtatute, that this caſe was within it, becauſe 
Lewis Davelis, the leſſor of the plaintiff, had a term in revertion in-the lands, and fo was a reverſionet 
within the very lect21. of the ſtature z and he, hgld, that a gemainder maa was within the equity of that 
law. Holman v. Exton, Carth 246. ] 


— 


[By the 6 Ann c. 18. reciting that divers perſons, as guardians 
and truſtees for infants, huſbands in right af their wives, and other 
perſons having eltates or intereſts determinable npan a life or 
lives, have continued to receive the rents and profits of ſuch lands 
after the determination of their ſaid particular eſtates ax intereſts, 
it is enacted, “ That any perſon claiming any eſtate in remainder, 
© reveclion, or expeCtancy after the death of any perſon within 
© age, married woman, or any other perſon whomſoeyer, may, 
© upon affidavit that he hath cauſe ta kelicye that ſugh perſon 
* within age, Sc. is dead, and that his or her death is concealed 
* by ſuch guardian, truſtee, hyſhand, or any other perſon, once 
© 2 year have an order from the great ſea} for the production of 
© {ſuch perſon within age, &c., and upon the guardian, truſtee, 
% &c, refuling or neglecting to produce ſuch infant, &'c. agree- 
© ably to ſuch order, the Pad infant, e. ſhall be taken to be 


s dead, and the remainder-man or reyerſioner ſhall enter upon 
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cc the eſtate in like manner as if ſuch infant, Oc. were actually 
« dead.“ 
Gilb. Evid. By the 21 Fac. 1. c. 27. it is enacted, „That if any woman be 
8 P. c delivered of an iſſue, which being born alive ſhould, by the laws 
2H. H. P. of this realm, be a baſtard, and endeavour privately, either by 


C. 288. « drowning or ſecret burying, or any other way, either by herſelf | 


Lawof Evid. (c 


ls oF the procuring of others, ſo to (a) conceal the death thereof, 


(a) If the * as that it may not come to light, whether it were born alive, or | 


woman ap- ( not, but be concealed; in every (5) ſuch cafe the mother ſo 


pear to have c 3 4 
eka, wh offending ſhall ſuffer death, as in caſe of murder, unleſs ſhe 


to conceal *© can prove, by one witneſs at leaſt, that ſuch child was born 


the death of ( dead.“ 
ſuch child, i 
there is no need of any proof, that it was born alive, or that there were any figns of hurt, for it ſhall be 
taken undeniabiy, that the child was born alive, and murdered. Kelynge, 32. 


afterwards ſurpriſed and delivered, nobody being with her; and therefore in theſe caſes it muſt appear by 


ſigns of hurt, or ſome other way, that the child was born alive. Kelynge, 33. 2 Hawk. P. C. c. 46. 


S 43- (5) But there is no need, in order to convict a woman by force of this ſtatute, to draw the in- 


dictment ſpecia.ly, or to conclude it contra formam ſtatuti; but it is the better way to ſet forth, that the 
defendant infantem maſculum wivum parturiit, qui quidem infans maſculus adtunc & ibidem vivus exiſtent | 
natus per leges bujus regni Angliæ ſpuFius fuit, Anglice a baſtard, and then to go on in the ordinary torm, 


to ſhew that ſhe murdered him, c. contra pacem, &c. for the ſtatute doth not make a new offence, but 
only makes ſuch à concealment an undenlabie evidence of murder. Kelynge, 32. 2 Hawk. P. C. c. 46. 
& 43. See Obſerv. on the Statutes, 424, 425+ 2d ed. | 


(IJ) Where the Law requires the higheſt Proof the | 


Nature of the Thing is capable of. 


Show. Rep. II ſeems in regard to evidence to be an inconteſtible rule, that 


397 Carth. 1 the party, who is to prove any fact, muſt do it by the higheſt 


9 irs hy evidence the nature of the thing is capable of. 
Salk. 281. As where the queſtion was, whether the abbey de Sentibus was 
* an inferior abbey, or not, Dugdale's Monaſticon Anglicanum being 
produced for evidence was refuſed, becauſe the original records 
might be had in the Augmentation-office. LE, 
A mo. So, if a witneſs be to teſtify what another ſwore on a former 
ep. 163. 


MI. trial, the record (e) of ſuch trial muſt be produced, or his evidence 
[(c) But in is not to be admitted, Tc, 


ſuch caſe it is not neceſſary to produce the original record, for copies of records, the journals of the Houſe 
of Commons, the journals of parliament, pariſh iegiſters, and the transfer-books of the Eaſt India Com- 
pany, &c. are ſufficient. Wherever an otiginal is of a publick nature, and would be evidence if produced, 
an immediate ſworn copy thereof will be evidence. Dougl. 171. 503. 3 Salk. 154. By 5 G. 2. c. 30. 
S 41. which direQs proceedings on commiſſions of bankrupt to be entered on record, true copies figned 
and atteſted as therein requied, may be given in evidence. 


(K) Of Hearſay Evidence. 


+ Ps, FF ſeems agreed, that what another has been heard to fay is no 
3 evidence, becauſe the party was not on oath; alſo, becauſe the 
party, who is affected thereby, had not an opportunity of croſs- 
wok 7. PP cal. 
; g examitung; 


But where a woman 
lay in a chambei by herſelf, and went to bed without pain, and waked in the night, and knocked for help, | 


but could get nine, and was delivered of a child, and put it in a trunk, and did not diſcover it till he 
night following, ſhe was adjudged not to be within the ſtatute, becauſe ſhe knocked for help. Kelynge, | 
32. Neither is a woman within the ſtatute, who, having confeſſed herſelf with child beforehand, is | 
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examining; but ſuch ſpeeches or di.courſes may be made uſe 
of by way of inducement or illuſtration of what is properly 
evidence. | | | 

Alſo, what a witneſs hath been heard to ſay at another time, 2 Hawk. 
may be given in evidence, in order to invalidate or confirm the . C. © 46. 
teltimony he gives in court. 94 

So, what a perſon accuſed of a crime hath been heard to ſay at 2 Hawk. 


another time, may be given in evidence at his trial, either for (a) * iy, c. 46. 


bim or againſt him. (a) The 


declarations of a priſoner cannot be given in evidence for him; therefore a witneſs for this purpoſe cannot 
be cal.c& in his defence; but he may croſs- examine any of the witneſſes on the part of the proſccution as 
to any thing they may have heard him ſay relating to the fact he is charged with. Id. ibid. 6 Ed.] 


[Where poſitive proof cannot. be had, the declarations of per- Bull. Ni. 
ſons unintereſted, and who are then dead, are admiſſible, as in Fri. 294. 
queltions concerning legitimacy, or in queſtions of pedigree. 

Hearſay is good evidence to prove the death of any perſon be- Id. ibid. 
vond ſca. 


| Hearſay is evidence in caſes of ſettlement of paupers. Rex v. 


Nutley 
3 Term Rep. 715. Rex v. Greenwich, Id. 716. Rex v. Holy Trinity in Wareham, Cald. 141. 


tis evidence alſo, whether parcel or not parcel, Davis v. 


; Pearce, 
2 Term Rep. 53- See Garnons v. Barnard, Anſtr. 299. 


In queſtions of preſcription, hearſay is good evidence in order to Bull. Ni. 
prove a general reputation. Pri. 295. 
In a quare impec*t, the plaintiff derived his title from Lord R. in Biſhop of 
whom he laid a preſentation of one Knight : the biſhop ſet up a —_— 
title in himſelf, and traverſed the ſeifin of Lord R.: the plaintiff field, Bull, 
gare in evidence an entry in the regiſter of the dioceſe of the in- Ni. Pi. 
lirution of Knight, in which there was a blank in the place where f _ 
the patron's name is uſually inſerted, and then offered parol s. C. IN 
evidence of the general reputation of the country, that Knight was 
in by the preſentation of Lord R.: upon a bill of exceptions, this 
came on in K. B. when the better opinion was, that the evidence 
was admithible, the regiſter, which was the proper evidence, being 
ſllent; for a preſentation may be by parol, and what ſo com- 
mences may be tranſmitted to poſterity by parol, and that creates 
a general reputation, | | 
It ſeems to be no objection to the admiſſion of hearſay evidence, Eſpin. Ni. 
that the party whoſe declarations are brought as hearſay evidence Fri. 787. 
would not himſelf be an admiſſible witnefs, provided ſuch decla- 


rations at the time were indifferent, ] 


(L) Of the Party's Confeſſion, 


HE confeſſion of the defendant himſelf, whether taken on an Bot for this 

examination before juſtices of the peace, in purſuance of p ik 

1@2P.& M. c. 13. or of 2& 3 P. & M. c. 10. upon a bailment g 6. . 
er commitment for felony, or taken by the common law on an 
Uu 4 examination 
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664 5 Evidence, 
examination before a magiſtrate for treaſon or other crime, or 
ſpoken in private diſcourſe, has always been allowed to be given in 
evidence againſt the party, but not againſt others. 


But wherever a man's confeſſion is made uſe of againſt him, it 
muſt be taken all together, and not by parcels. 


2H.H.P. [ The confeſſion muſt be voluntary, not drawn from the accuſed 
B 23g by hope, or extorted by fear. If the confeſſion be not reduced 
a 8 


Cal 286, into writing, it cannot be uſed againſt the accuſed; and it is pro- 


7. Burn's per that he ſet his name or mark to it. 
Juft. tit. Examination. | 


1 H. H. 5585. His examination ought not to be upon oath. 
Ly Where the confeſſion is regularly taken, it is of itſelf, uncor. 
es, 287. 


roborated by any other evidence, ſufficient to convict the pri- 
ſoner.] 


(M) Of Similitude of Hands. 


T is obſervable (a) that this, with other circumſtances in (6) 4. 
5 * gernon Sidney's caſe, was ruled to be good evidence of his 
(2. Stat. having written a paper charged againſt him as an overt-act of 


(a) 2 Hawk. 
P. C. c. 46. 


Tri. 2 3. high treaſon: yet in the trial of the (c) ſeven biſhops, the court was 
235 * divided in opinion, whether ſimilitude of hands was evidence of 
(c) 2 Stat. the defendant's having ſigned the paper charged againſt them 82 
1 ba libel; and the parliament having declared an opinion in the (d) re- 


(% W. & verſal of Algernon Sidney's attainder, that compariſon of hands 1s 


JI. c. 7. of no evidence of a man's hand-writing in criminal caſes : it ſeems] 


private acts. to have been generally holden (e) ſince that time, that it is not 
ANN evidence in any criminal caſe, whether capital or not capital. 
$92. 803. 4 Vol. 291, 292. and Francia's trial. Compariſon of hands was held not to be good en. 
dence in treaſon, unleſs the papers were found in the cuſtody of the perſon himſelf, and not of another. 
Skin. 579. 12 Mod. 72. Ld. Raym. 40. S. C. and per Curiam, it is not ſyſicient for the original 
foundation of an aitainder, but may be well uſed as circumſtantial evidence, if the fact be otherwiſe 
proved, as in my Lord Pr. ons cafe, his attempting to go with ſeveral treaſonable papers in-o France, and 
principally where they were found on his perſon ; but here, ſince they were found elſewheie, to convict 
on a ſimilitude of hands, was to run into the error of Colonel Sidney's caſe. 12 Mod. 72. 


(N) Whether the Depoſitions of Witneſſes in another 


Cauſe may be given in Evidence. 


dane "way Epoſitions cannot be given in evidence againſt any perſon who 
4 12 was not party to the ſuit; (F) and the reaſon is, becauſe be 


91. pl. 148. had not liberty to croſs- examine the witneſſes; and it is again 


321- pl. natural juſtice that a man ſhould be concluded in à cauſe to which 
5 he never was a party. h | 

Carth. 18 1. Gilb. Evid. 62. Prec. Ch. 212. Theo. Evid. 30. 12 Vin. Abr. 113 · pl. 45.4 
Vern. 413. pl. 390, Eq. Caf. Abr. 227. pl. 3. Atk. Rep. 204. (F) But if a witneſs is erm 
in Chancery, you may read, without an order, any other depoſitions of the ſame perſon, in the ire 
court, or elſewhere, in any other cauſe, ſo as you make uſe of them only to conſtont the evidence 
then giyes, Anon. Molely, 118. 188. a 5 Sek 
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Excommunitation. 


— 
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Xcommunication is the higheſt eccleſiaſtical cenſure which co. Lit. 233. 
can be pronounced by a ſpiritual judge againſt a chriſtian, Godolp. Re- 

for thereby he is (a) excluded from the body of the church, and pr ny: 
diſabled to bring any action, or ſue any perſon in the common 334 of the 


Articles of 
RR ; : the Church 
of England, that perſon, which by open denunciation of the church is rightly cut off from the unity of 


the church, and excommunicated, ought to be taken by the whole multitude of the faithful as an heathen 
and publican, until he be openly reconciled by penance, and received into the church by a judge that hath 
authority thereunto Gib. Cod. 1095-6. It was uſed by way of puniſhment only for great and 
heinous crimes, according to the rule in the Refermatio Legum, fol. 8. Non debet excommunicatio minu- 
tis in dilictis werjari, ſed ad borribilium criminum atrocitatem admvenga eft, in quibus eccigſia graviſſimans 
infamiam ſuſtinet, vel quod illis evertatur veligio, wel quod boni mores peruertantur. But now the frequent 
ule of excommunication is in caſes of contumacy, tor not appearing or diſobeying ſentences, though in the 
ſmalleſt matters, and thoſe oft-times of a civil nature, which is one of the principal means of bringing a 


contempt upon it, and yet is the only way which the ſpiritual court hath to enforce obedience. Gib. 
Cod. 1095. 


Excommunication is divided into the greater and leſs; the Co.Lit.134. 
preater excludes a man from the communion of the faithful, as 
well as of the ſacraments; the leſs excludes him from the com- 
munion of the ſacraments only; but they both equally diſable him 
from bringing any action, c. | 


Under this head we ſhall conſider, 
(A) In what Caſes the Spiritual Court may properly 


excommunicate. | 


(B) In what Caſes a Perſon ſhall be ſaid to be 15 


fa excommunicated. 


C) By whom Excommunication is to be pronounced 
and certified, 


D) What Inconveniencies and Diſabilities it lays the 
Party excommunicated under : And herein, of his 
Diſability to bring any Action. | 

E) Of the Proceedings on the Writ of Excommu- 
nicato capiendo, both at Common Law, and by 
virtue of the Statute 5 Eliz. c. 23. 


r) Of Abſolving and Aſſoiling a Perſon excom- 
municate, | N 
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666 Ertommunication. 


(A) In what Caſes the Spiritual Court may properly 


excommunicate. 


Roll, Abr. Jt ſeems agreed, that wherever the ſpiritual court hath juriſdic. 
45 4 5 tion in any (a) cauſe, and the party refuſes to appear to their 
(a) That Citation, or after ſentence, being admoniſhed, refuſes to obey 
e their decree, that he may be excommunicated. 

the king's 

tenants who held in capite, and whoſe attendance was neceſſary on the perſon of the king, could not be 
excommunicated. 2 Inſt. 631. Gibſ. Cod. 1102. — That a biſhop, or other peer of parliament, may 
be excommunicated, 7 Mod. 55. &c. The Biſhop of St. David's cafe, 


Salk. 293- Alſo it ſeems, that at common law, the fignificavit of an ex- 
* „ 35%: communication might be upon a general cauſe, as propter conti- 
* 586. maciam, or de non parendis mandatis ecclefie ; but now by the 5 Ela. 
618. Gibſ. c. 23. the cauſe mult be ſet forth in the writ de excommunicats 
Cod. 1997+ capiendo itſelf, becauſe by that ſtatute the writ is made return- 

able in B. R. which would be to no purpoſe if the cauſe were 


not ſet forth in the writ, ſo as to enable the court to judge 


thereof. 
14 H. 4. But it was always holden, that the biſhop's certificate ſignifying 
8 1 the excommunication into Chancery, on which the writ of excom- 
$83. * municato capiendo iflued, ought to compriſe the particular cauſe of 


(5) And the excommunication ; ſo that the court might (5) judge whether 
__ or it were a matter within their juriſdiction, or not. 

r 
Chancery, for any defect in the certificate, uſed to grant a fuperſedeas ; but before the 5 Eliz. c. 23. ther 
were no diſcharges in B. R. on excemmiricute cefiendo, but where a man was excommunicated pending i 
prohibition, Salk. 293. pl. 1. 


If the excommunication appears to have been by an archdeacon 


884. Ster- of a peculiar or limited juriſdiction, it ought to appear by the 
ling's caſe. —_ . imnlicati hat the matter 
Roll. Rep. certificate, either expreſely, or by implication, tha 3 
174. 58. C. thereof aroſe (c) within his (4) juriſdiction; otherwiſe it i 
(c) The de- void 

fendant was g | : 
taken upon 2 ch excommuricatum, and becauſe it was not mentioned in the fignificavit, that he Tee 
in that dioceſe at the time of the excommunication z it was therefore adjudged to be uncertain, and de 
party was diſcharged. Moor, 467. Beaumont's caſe. Show. Rep. 17. S. C. cited. Godb. 191. SP. 
(4) The defendant was taken upon a capias excommunicatum, and the fignificay/it was, that he was excon- 
municated for not anſwering articles; but it not being ſhewn what theſe articles were z it u * 
Judged ill. Roll. Rep. x36. Fox's caſe. If a man is excommunicated for an offence, whic K 
pardoned by a general pardon, and this being ſhewn to the bithop, he notwithſtanding refuſes to abſobe 
him, an action on the caſe lieth againſt him. 12 Co. 76. 


Salk. 293. If the excommunication in a writ of excommunicato capiende i 
* Fo recited to be pro quibuſdam cauſes ſubſtractionis decimarum ſve (!) 
Fowler, ad- aliorum jurium eccleſraflicorum ; this is too uncertain, for the 


judged upon fura might be ſuch matters as were out of their jurifdiQtion 
ſuch a re- and they ought to ſhew the matter was within their Juriſdiction; 


turn to a 


babees cor. for of that the king's courts are to be judges, and not they then 


ws _ ſelves. 
(e) Secus, if | | 


it had been the conjunRive er. 2 Atk. 499. Rex v. Turfoot, Ca, temp. Hardw. 314] 
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Excommunication. 


So, where in a writ of excommunicato capiendo, the recital of the 


fgnificavit was, that he was excommunicated for not paying the 


coſts in guodam negotio puerorum educationis ſiue inflruftionis ſiue ali- 
qud licentid in ed parte prius obtentd ; the writ was quaſhed for in- 
certainty, becauſe it might be a teaching to fence or dance, and 
not letters, 


667 


Salk. 2 

pl. 2. he 
Queen v. 
Hill, 2 L4. 


Raym. 818. 


1415. 


There was a preſentment in the ſpiritual court of the Biſhop of Paſch. 


Ely againſt the defendant for teaching ſchool* in Cambridge with- 
out a licence, by the churchwardens of the pariſh z whereupon, 
25 the way was there, a citation was fixed up at the church door, 
for the defendant to come in and anſwer the charge of the pre- 
ſentment but he, being a diſſenter, and not coming to church, 
had no notice of the citation; and for his contempt in not com- 
ing, he was excommunicated; whereupon he applied to the biſhop 
to get himſelf aſſoiled, for that it was a writing-ſchool he taught, 
and ſo not within the biſhop's juriſdiction; but the court refuſed 
to aſſoil him, unleſs he would put in caution to anſwer ſuch articles, 
and abide by ſuch ſentence, as they ſhould make thereupon ;z which 
he was adviſed not to do, becauſe that would be owning their ju- 
niſdiction, and concluding himſelf to abide by their ſentence, and 
thereupon he moved for a prohibition, and had it, with a ſpecial 
clauſe to aſſoil him. Mr. Page moved for the prohibition, and 
inſiſted, that they could not excommunicate any one for contempt, 
without ſhewing that the matter itſelf was within their juriſdic- 
tion; and as they could not excommunicate for the original mat- 
ter, if it were not within their juriſdiction, ſo neither could they 
for a contempt to a citation upon that matter; and cited 8 Co. 68. 
Trollep's caſe, Doctor and Student. 12 Co. 77. 14 H. 4. 14. 5 Co. 23. 
And he ſaid, by theſe books it appears,.that, if the biſhop refuſed 
to aſſoll him, an action on the caſe would lie againſt him; but 
now-a-days, a prohibition was thought the better way; and he 


6 Ann. The 
ueen and 
— 
None ſhall 
keep a 
{chool. 
maſter, or 
teach ſchool, 
without the 
biſhop's 1i- 
cence, 23 El. 
c. 1. §6 & 
7. 1 Jac. 1. 
8.4. 89. 
13 & 14 
Car. 2. 
C: 4+ 8 11. 


ſaid, this preſentment being only for teaching ſchool, they could 


not come after with articles, and charge him with any other mat» 
ter, as a writing ſchool, Latin ſchool, or other particular ſchool ; 
which the court agreed, and ſaid it was like a preſentment by a 
grand jury here, which cannot be altered or changed by articles 
ater; and as the grand jury are upon their oath, ſo are the 
churchwardens there; and ſaid, that when articles are given in 
zainlt any one, the citation ought to be founded upon them; but 
hen it was by preſentment, that was a charge and a citation itſelf, 
and cannot be after altered by articles; though Serjeant Parker 
lad, he thought this preſentment to be only in the nature of a 
ſummons, and that it was neceſſary articles ſhould be drawn up 
zunit him after, to charge upon the particulars ; but the prohi- 
bition with the ſaid clauſe was granted. 

If the writ is in a ſuit pro correctione morum, it is too general. 
„ tor not appearing to anſwer certis articulis amme ſue ſalutem, 
Erumque correctionem concernentibus. 


li it is for ſander or defamation, it is certain enough. 


+ For the 
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vide at, 

5 Eliz. 

c. 23. $13. 
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668 | Excommunication. 


Rex v. Ey Two fignificavits were quaſhed, being only ſaid to be in a cauſe 
+ Scr. 1097. which came by appeal in a matter merely ſpiritual. For by Lord be 


Talbot, we are not to lend our aſſiſtance, but where it appears den 
clearly they have juriſdiction, and are not to truſt them to deter- her 
mine what is a matter merely ſpiritual. In Poler's caſe, it way cou 

in cauſes of eccleſiaſtical rights, and held not ſufficient. TN hs 
a | | I nt 
(B) In what Caſes a Perſon ſhall be ſaid to be po fat 65 
excommunicated. rs 

f reſpec 


(a) For the BY ſeveral (a) acts of parliament, offenders of ſeveral kindz tle ju 


cauſes of are made to incur the puniſhment of excommunication jag 
nication iſo faclo. EY 2 
iþſo fatto, according to the conſtitutions and canons eccleſiaſtical of the church of England, wide Go- T 
dolp. Repert. 629, 630. | 5 are ! 
[By 27G.3 And to this purpoſe it is enacted by 6 E. 6. c. 4. * That if any W not / 
ait wall be 6« perſon whatſoever ſhall, by words only, quarrel, chide, or brawl Tl 
commenced “ in any church or church-yard, that then it ſhall be lawful unto W him 
in any c- © the ordinary of the place where the ſame offence ſhall be done, Tl 
e % and proved by two lawful witneſſes, to ſuſpend every perſon WF chur- 


firiking or ſo offending, that is to ſay, if he be a layman ab ingreſſu eccle; WM them 
brawlingin « ſæ; and if he be a clerk, from the miniſtration of his othce for the p 
pigs wi „ ſo long time as the ſame ordinary ſhall by his diſcretion think WF of th. 
yard after * meet and convenient, according to the fault.“ 
the expiration of eight calendar months from the commithon of the offence. ] - 


And it is further enacted by the ſaid ſtatute, * That if any WM (ian 
« perſon ſhall ſmite or Jay any violent hands upon any other, WM clude 
c either in any church or church-yard, that then ipfo facto every Wl t ſtri 
& perſon ſo offending ſhall be deemed excommunicate, and de the jy 
&« excluded from the fellowſhip and company of Chriſt's congrt- W comes 
« pation.” | 6 : Th. 

And it is further enacted by the ſaid ſtatute, & That if a churc 
« perſon ſhall maliciouſly ſtrike. any perſon with any weapon, u the |: 
* any church or church-yard, or thall draw any weapon in an 


church or church-yard, to the intent to ſtrike another with the 805 
„ * fame weapon, that then every perſon ſo offending, and thereof churc! 

„ being convicted by verdict of twelve men, or 3 own con- or ax! 

« feſſion, or by two lawful witneſſes before juſtices of alle WY in 08; 

c juſtices of oyer and terminer, or juſtices of peace in their ſeſſions weapo 

6 be force of this act, ſhall be adjudged by the ſame juſtices, by dagger 

4 fore whom ſuch perſon ſhall be convicted, to have one af ln 3 

4 ears cut off, c. and beſides that, every ſuch perſon to b peace. | 

« and ſtand ipſo facto excommunicated, as aforeſaid," | 3 

In the conſtruction kereof the following opinions have beg nitmer 

holden : | = 

Cro Eliz. 1. That the ſtatute extends as well to cathedral as parorn * = 
N churches and church-yards.. 3 fehtin 
Dyer, 275 That notwithſtanding the words of the ſtatute be expreſſe, but * 


pl. hy That he who ſmites another in the church (5), c. ſhall no jo 
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Extommunic ation. 669 


de deemed excommunicate ; yet there ought either to be a prece- 149. Heu. 
dent conviction at law, which muſt be tranſmitted to the ordi- = Croe 
nary, or the excommunication muſt be declared in the ſpiritual 8 
court, upon a proper proof of the offence there; for it is implied {(5) For 
in every penal law, that no one ſhall incur the penalty thereof till this ſecond 


he be found guilty upon a lawful trial: alſo, it muſt be intended, — i 


| in the conſtruction of this ſtatute, that the excommunication J/niting in « 


ought to appear judicially; for otherwiſe there could be no ab- al gerd, 


ſolution. conviction 

a: aw is not neceſſary, though if there is one, the ordinary may uſe it as a proof of the fact. For with 
refpect to this, and the wit offence in the act, the ſtatute, though it provides a penalty, does not change 
te juli ſoiction. As to the laſt oftence, malicious ſtriking with any weapon, &c. there muſt be a pre- 
vous conviction, and a tranſmiſſion of the ſentence, and a declaration. Wilſon v. Greaves, 1 Burr, 
240, Wenmouth v. Collins, 2 Ld. Raym. 850.] | | 


That when the proceedings for the offences againſt this ſtatute Cro. Jae. 
are in the ſpiritual court, coſts may be given pro expenſis litis, but 42. feb 


. 86. S. P. 
not pro dammis, 1 Burr. 244. 
That he who ſtrikes another in a church, Wc. can no way excuſe Cro. Jace 


himſelf, by ſhewing that the other aſſaulted him. 367. 
That (c) churchwardens who whip boys for playing in the Saus. 23. 

church, or pull off the hats of thoſe who obſtinately refuſe to take pine r. 

them off themſelves, or gently lay their hands on thoſe who diſturb 2 Keb. 


+ 


e . 2 Keb. 124. 
the performance of any part of divine ſervice, and turn them out Lev. 196. 
ol the church, are not within the meaning of the ſtatute. 1 


S. C. (e) Or perbaps private perſons. 1 Hawk. P. C. c. 63. & 2g, 


That if the proceeding be in the temporal courts, by way of in- Co. Elie. 
lictment, for drawing a weapon in the church, c. and it con- 737+ _ 
clude contra formam ſtatuti, it muſt be laid to be, with an intent 3 4% 
to ſtrike ſuch a perſon ; for being laid to be contra formam flatuti, Noy, 171. 
the jury cannot inquire of any other offence than that which © 
comes within the defcription of the act. | | 

That in an indictment upon this ſtatute, for ſtriking in the Cro. Els. 
church, in order to bring the offender within the latter clauſe of 464. 
the ſtatute, which ſubjects him to the loſs of an ear, &c, it muſt 
be ſhewn that the ſtriking was with a weapon. | 

So, it hath been holden, that if a man take up a ſtone in the Dalton's 
church-yard, and offer to throw it at another, or having a hatchet Juſtice, 
or ax in his hand offer to ſtrike another therewith, that this is not eu We 
m offence within this part of the ſtatute; for theſe are not ſuch been ſo 
weapons as may properly be ſaid to be drawn, as a ſword, delten br 
dagger, Ye. Comp. Incumb. 347. cited. 

Alſo, two perſons committed to priſon by certain juſtices of the 3 Keb. 303. 
peace for diſturbing a miniſter in his office, were diſcharged upon Rex r. 

a babeas corpus, by the court of King's Bench, for that their com- ac 
miment was too general, not ſhewing wherein they diſturbed, Comp. In- 


but only that they per apertum factum diſturbed, Fc. not ſhewing — | 


he particular fact whereby they did diſturb, viz. by brawling, ID 
iphting, or otherwiſe, there being ſeveral puniſhments to each; 

kt the court bound them to their good behaviour for a year. 5 
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Exrcommunication, 


By the 3 Jac. 1. c. 5. F11 and 12. it is enacted, © That ey 
cc popiſh recuſant convict ſhall ſtand to all intents and purpoſes 
«& difabled, as a perſon lawfully excommunicated, and as if ſuch 


© perſon had been ſo denounced and excommunicated accordin 


« to the laws of this realm, until he or ſhe ſhall conform, gc, 


and that every perſon ſued by ſuch perfon ſo diſabled, may plead 


« the ſame in diſabling of ſuch plaintiff, as if he or ſne were ex. 
“ communicated by ſentence in the eccleſiaſtical court, except the 


e action of ſuch recuſant do concern ſome hereditament or leaſe, 


Noy, 37. 
Latch. 176. 
3 Lev. 333, 
4+ 


Hetl. 176. 
* Why nat 
in the na- 
ture of a 
plea, after 
the laſt con- 
tinuance, if 


2 Lev. 333» 
&c. 


(a) 2 Bulſt, 
155. 


(5) Hawk. 
TP. Cit. 13. 


56. 


But for this 


vide Gibſ. 
Cod. 1098. 


« which is not to be ſeiſed into the king's hands, by force of 
cc ſome law concerning recuſancy.” BY 

In the expoſition hereof it hath been holden, 

I. That a plea in diſability, purſuant to this ſtatute, ought to 
ſhew before what juſtices the conviction was, that the court may 
know where to ſend for a certificate thereof, if it be denied; and 
that the record itſelf, or at leaſt a certificate thereof, ought im- 
mediately to be produced. | | 

2. That if after ſuch a plea it be certified, that the plaintiff 
have conformed, and thereupon the defendant be ordered to plead 


in chief, and then the plaintiff relapſe and be convict again, the 


defendant cannot plead the fame in diſability a ſecond time“. 
the plaintiff hath by his own act rendered himſelf incapable? | 


3. That it muſt appear, either from the conviction itſelf or by 
proper averments, that the plaintiff is convicted of popiſh recu- 
ſancy, becauſe no recuſants, except popiſh ones, are within the 
ſaid clauſe ; but this is ſufficiently let forth, by alleging, that the 
plaintilF being papalis reciſans was indicted and convicted ſecundum 
ormam ſlatuti, &c. 

Alſo it is holden by (a) ſome, that all popiſh recuſants convict 
may be taken up by the writ de excommunicato capiendo, and that 
they are not to be admitted as competent witneſſes in any caule; 
but by (5) Hawkins, this ſeems to be a conſtruction over-ſevere; 
for inaſmuch as this, like all other penal ſtatutes, ought to be 
conſtrued ſtrictly, and the words thereof are no more than that 
ſuch perſons ſhall ſtand diſabled, &c. as perſons lawfully excom- 
municate, &c. and the purport thereof may be fully ſatisfied by 
the diſability to bring any action; it ſeems to be too rigorous to 
carry them farther. | EP 

By the 25 E. 1. c. 4. it is enacted, © That all archbiſhops and 
ce biſhops ſhall pronounce the ſentence of excommunication again 
ce all thoſe that by word, deed, or counſel, do contrary to the chat- 
« ters of Magna Charta, or that in any point break or undo 


« them; and that the ſaid curſes be twice a year denounced aud 


« publiſhed by the prelates aforeſaid,” 
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0) By whom Excommunication is to be pronounced 
and certified. 


Excommunication. 


67¹ 


THE ſentence of excommunication can only be pronounced Gidbſ. Cod. 


bv the biſhop, or other perſon in holy orders, being a maſter 
of arts at leaſt: alſo, the prieſt's name pronouncing ſuch ſen- 
tence is to be expreſſed in the inſtrument iſſuing under ſeal out of 


the court. 


Excommunication mult be certified by the biſhop of the dio- 
ceſe, whoſe proper ſubject the party is, and cannot be certified by 
his commiſſary (a) or official; the reaſon whereof, according to the 
(5) civilians, is, becauſe no perſon inferior to a biſhop can call in 
the ſecular arm, by the laws of the church ; but my Lord (c) Coke 
aſſigns the reaſon of it to be, becauſe no certificate of excommu- 
nication by any ſhall difable one, but the certificate of him to 
whom the court may write to abſolve the party excommuni- 


cated. 


1095, 


Co , Lit. I 3 . 
Roll. A 
884. 


[(a) By the 


ancient 
common 
law, as was 
ſaid by 
Hankford, 
11 H. 4. 
64. a. 

a commiſ- 


ſary might certify excommunication ; and that he was reſtrained by parliament.] (3) Lindw. de Sent. 


Ex Gibſ. Cod. 1097. 


But the vicar general, epi/copo in remotis agente, or the guardian Co. Lit. 233. 
of the ſpiritualities, vacante ſede, may do it, (d) either by direct d 


certificate, that the perſon is excommunicate, or by letters teſti- 
monial, reciting the entry thereof in the regiſter, and atteſting 
that ſuch entry is there found. 

And although the biſhop be in his dioceſe, yet the certificate 
ol the vicar general, by his letters unto the Chancery, reciting 


that the biſhop is in remotis agend., is good, and ſhall not be tra- 


rerſed. ] 


So, a parſon excommunicated by a commiſſary, official or arch- 
deacon, who derive their juriſdiction from the biſhop, may be cer- 
tied excommunicated by the biſhop himſelf (e). | 


le) But in this cafe the rule in the regiſter is 
by the authority of the biſhop himſelf.] 


Alſo, the biſhop, after election, thou 
may certify excommunication. 

[The chancellor of the univerſity of Oxford 
munication of perſons within his juriſdiction. 

Whether the court of delegates have power to excommunicate, 
(though adopted in more modern practice,) hath formerly occa- 
boned a difference of opinion.) | 

In times of popery, excommengement certified by the pope, or 
delegates commiſſioned by him, did not difable the plaintiff to 
s had no perſon to whom they could 


gh before conſecration, 


may certiſy excom- 


lve, Sc. becauſe the court 
Wie to have him affoiled. 
e court will not receive the certificate of excommunication of 8 C. 64. 
ne biſhop from another, becauſe they muſt have the certificate 
- the biſhop whoſe proper ſubjec the party was; and he might 
e aſſoiled by his own ordinary, after the firſt certificate to 


e ſhop. 


(d) Vern. - 


222. 3 Keb. 


60. 69. 


F. N. B. 
62. N. 


8 Co. 63. 
Roll. Abr. 


434. 
Reg. 65. 


„ that the excommunication muſt be (aid in the writ to be 


F. N. B. 
62. N. 


F. N. B. 
64. C. 


2 Bulſtr. 4. 
2 Roll. Abr. 
233. 

Lutw. 17. 
16 E. 3. 3t. 
14 Hf. 4. 14 
Roll. Abr. 
883. 


F. N. B. 
65. A. 
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672 5 Excommunicatiott, 
Bro.Excom. Nor will they receive a certificate of a biſhop deceafed, becaufs 


| 2 '., he may ſtand aſſoiled by the preſent ordinary that now is, after - 

(a) Rol.“ the deceafe of the biſhop who has certified ; and the tourt will 1 

Abr. 833. not (a) receive any certificate but from ſuch perſon to whom they wk 

can write to aſſoil. | He the 

Co. Lit. 134. [But when the biſhop hath certified the excommunication under te 

; ſeal, his death will not vacate the certificate.] Ks 

$ Co. 63. The certificate ought to be directed, either to the court, or at ay 

(5) Roll leaſt univerſes S. Matris eccleſie filiis, and (q) ought to contain the well 

er 9 day of the excommunication, [that is, the day on which the ex- eg! 

Swinb. zog. communication was publiſhed in the church, for the writ de ex not 

[?). F< communicato capiendo cannor be awarded till the party hath lain un- proc 

2 was der the ſentence forty days (c), which are to be reckoned from td hi 

_—_— that day. | of tt 

appeal to the court of Rome, and the appeal would operate as a ſuper ſedeat to the proceſs; and liberatethe with 

party. 20H. 6.25. 4. b.] | The ; 

r. N. B. The certificate muſt ſigniſy, that the perſon was excommuni. 1 

64. F. cated by ſpecial name, and in a ſpecial ſuit againſt him ex icio, * 

or by the party; for otherwiſe he doth not incur the ſentence of 1 1 

the greater excommunication. . 3 "i 

Rex v. The defendant was excommunicated for not paying his pro- Re 

Burrard, portion of a rate made for repairing the church of D. in Suffolk "Wi 

EE It was moved to ſuperſede the writ, 1ſt, For that it was not f tua 

ſhewn that the defendant was commorant within the dioceſe at ben 

the time of the excommunication pronounced, Moor 467. Sir 7. "WA 

| ones 89: 2dly, Becauſe there was no addition of the defendant officia 
| in the writ. On the other fide it was anſwered, (as to the fit in his 
ö objection) that the defendant in the libel was ſaid to be of . in ought 
: Suffolk, which was the ſame pariſh where the church was, and it — 
9 ſhould not be intended that, after the libel, he removed from ; "I 
i thence : but if he did remove, his flying from the procels of the lr 
A court ſhould not mend his caſe, for then the party, by his own at, WW. a K 
iT and by turning his back-upon juſtice, might avoid ſuch procect- BY ta. di 
4 ings. As to the want of addition, this was ſaid to be only neceh "Pe 
ſary in the cauſes of excommunication mentioned in the ſtatute i preſh 
2 of 5 Eliz. c. 23. for which reafon it was true, that for want of It is ne 
4 addition, there could be no proceeding againſt him by way of f. Une 
1 clamation with pains and penalties for not appearing; but ſtill u may fu 
iS the matter was plainly of eccleſiaſtical COgnizance, (viz.) the r. perforn 
i pairing of the church, the excommunication was good, and ſo * hut oft 
I Cro. Car. 196. Hughes's caſe, T. Janes 89. The inhabftants d Fh. fo 
17 Bermondſey, 1 Show. 16. Jabnſon's caſe, 1 Salk. 293. The king eommu 
4 v. Fowler.—The chancellor diſallowed both the exceptions. WW. c 
4 Dr. Trebee Mr. Keith, miniſter of May-fair chapel, which was a chapel e 23 
4 v. Keith, eaſe to St. George's patiſh, Hanover-ſquare, of which the po the dioc 
4 A 498. Jas rector, being cited into the biſhop of London's court ior ol. ing f. 
Ut  ciating as a clergyman of the church of England without b Y vas not 
i licenſed by the biſhop, and having beea denounced cx bole the 
* forty days, for contumacy and contempt of the eccleſiaſtical 8) cite. 


2 


upon the biſhop's certificate into Chancery, the writ of gn * 
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Excommunicatton. 


Ted „which it was moved to quaſh.—Lord Hardwicke Chancel- 


lor. This is a caſe of as great conſequence to the good govern- 
ment and diſcipline of the church as can poſſibly happen. I can 
take notice of nothing but what appears on the od avit(a); and 
the queſtion before me is, whether there is ſufficient to warrant 
the court to iſſue the writ of excommunicato capiendo ? Now, if 


this gentleman is out of the juriſdiction, he is not without reme- 


dy, for he may gd to a court of common law after ſentence, as 
well as before. The firſt and material exception is, that the par- 
ticular cauſe of the excommunication ought'to be ſet forth. It is 
not neceſſary for the eccleſiaſtical court to ſhew they have rightly 
proceeded ; for if they have not, you have a remedy by appealing 
td higher ecclehaſtical Juriſdiction. Here is certainly a deſcription 
of the principal cauſe, and if ſome of the matters mentioned are 
within the juriſdiction, it is ſufficient. 'It is not like the caſe of 
The King and Fowler, which was held uncertain, as it was in the 
disjunCtive, tit hes OR other ecelgſiaſtical dues, ſo that it might be ec- 
deſiaſtical dues only: if it had been zithes AnD other ecclefraftical 
dues, it would have been well enough. As to preaching, there is 
no pretence for his doing it without licence from the biſhop :. the 
ſame as to the adminiſtration of the ſacrament, and celebration of 
marriage; for the canons of 1603, confirmed by act of parlia- 
ment, are expreſs as to that matter. Here, the ground of the con- 
tumacy is deſcribed ſpecially, which is more than is neceſſary; for 
where the cauſe is ſufficient it may be ſet forth generally. The 
ſecond exception is, that it is not mentioned in what manner Keith 
officiated, or performed divine ſervice, and therefore it might be 
in his own houſe, or a private chapel. But the word officiating 
ought not to be ſo conſtrued ; for reading prayers or a ſermon in 
aprivate family, is not performing divine ſervice. Divine ſervice 
is the expreſſion made uſe of in ſeveral acts of parliament, parti- 
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(a) The 
word fignie 
vit 18 
here uſed 
to denote the 
biſhop's cer- 
tificate. It 
is ſometimes 
uſed to de- 
note the writ 
de excommu- 
nicato capi- 
endo itſelf. 
In this latter 
ſenſe it 
ſeemeth to 
be more pro- 
perly appli. 
ed; the writ 
having re- 
ceived its 
name from 
this ſame 
word in the 
beginning of 
it. Signifita-" 
vit nobis Ve- 
nerabilis pa- 
ter N. &. 


cularly in the act of uniformity, 13 & 14 Car. 2. e. 4. 627. relat- 


ing to the ſervice in Velſb: in ſeveral other acts of parliament 


that direct the reading of proclamations, the order is, that it be 


read after divine ſervice. The word officiate relates to his office as 
i preſbyter, which muſt mean his doing it in a publick manner. 
It is not indeed neceſſary for a miniſter to have a licence from the 
biſhop of the dioceſe for every particular caſe, but yet the biſhop 
may ſuſpend him wholly where he is irregular, till he ſubmits to 
perform his duty properly: and it is not here a deſcription of thecaſe, 
but of the contempt only, for which he has excommunicated him. 
The fourth exception 1s, That it is not ſaid at the time of the ex- 
eommunication he officiated within the dioceſe of London, and 
Uierefore has been cited out of the dioceſe contraty to the ſtatute 
az3H.8. c. 9. It is not averred, indeed, that he was reſident in 
the dioceſe at the time of the excommunication pronounced, but 


as not commorant when the monition iſſued; and to this pur- 
boſe the caſe of The King v. Burrard, 1 P. Wms. 435. was proptr- 
N cited, There is another anſwer to this objection; that a man 
215 reſident in one dioceſe, and come into another and commit 


dL. II. X X the 


being ſaid in the libel to be in the dioceſe, I will not preſume he 5 


The third 


exception 


fince the 
monition. 
But to this 
his Lordſhip 
is not re- 
ported to 
have ſpoken. 
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674 Excommunication. 


the offence charged upon him in the /gnificavit, and this, for the 
purpoſe of being cited, is a reſidence ſufficient, and he may be 
preſented in the dioceſe where he committed the offence; and un- 
leſs he was fo conſidered, there would be no remedy. See Dr. 
Blackmore's caſe in Hardy. 421. The fifth exception is, That he, 
who pronounced the ſentence of excommunication, is not ſaid to 
be a perſon in holy orders. The averment in the fignificavit is 
ſufficient, for the words are, a perſon lawfully authorized, which 
take in the capacity of the perſon doing it. The ſixth exception 
is, That it doth not appear when the excommunication was pro- 
nounced. Now, the fign;ficavit-only avers, that he continued con. 
tumacious, but the ferminus a quo, and the terminus ad quem, ate 
never ſet forth. The laſt exception was, That Mr. Keith is with- 
in the toleration act, the 1ſt V. MH. c. 18. The act of tolera- 
tion was made to protect perſons of tender conſciences, and to 
exempt them from penalties; but to extend it to clergymen of the 
church of England, who act contrary to the rules and diſcipline 
of the church, would introduce the utmoſt confuſion. All the 
exceptions therefore muſt be over-ruled.J | 


(D) What Inconveniencies and Diſabilities it lays 
the Party excommunicated under : And herein of 
his Diſability to bring any Action. 


Gidſ. Cod. A Perſon excommunicated is thereby diſabled to (a) be a witneſs 


n in any cauſe, cannot be attorney or procurator for another, 
a . 
a perſon is is to be turned out of church by the churchwardens, and not tobe 


entitled to allowed chriſtian burial. 
the benefit 
of clergy. Bro. Clergy, 20.— And may contract marriege. Godolph. Repert. 626. 


9 E. 4. 36. An excommunicate perſon is diſabled to ſue or commence 
Co. Lit. 133. any action; but ſuch diſability cannot be pleaded (5) after 2 
har 4 general imparlance, for thereby the defendant admits him a good 
$83. plaintiff, 

(5) Placita Gen, 10. Latch. 179. Lutw. 19. See tit. Abatement, vol. i. p. 4. 5 


Lit. F207. When excommunication is pleaded, the biſhop's letter under 


os Pt his ſeal, witneſſing the excommunication, muſt be ſhewn; and 
3 Lev, * though the plaintiff cannot deny the plea, yet the writ ſhall not 


240. abate, but the defendant eat inde ſine die, becauſe the plaintiff, upon 
producing his letters of abſolution, ſhall have a re-ſummons or ge 
attachment. 

3 Aſſiſe, pl If in an appeal of murder, &c. the defendant pleads excon- 

2 Bak. munication in the plaintiff in difability, the appellee ſhall be 


p. C. 114. bailed until the plaintiff purchaſes letters of abſolution, and thet 

he muſt plead in chief; for if the defendant ſhould be kept ® 
priſon till the plaintiff be abſolved, he might be a priſoner 
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r the Excommunication is a good plea to an executor or adminiſtrator, 43 E. 3. 13. 
ay be though they ſue in auter droit, for an excommunicate perſon is ex- ER IO 
id un- cluded from the body of the church, and incapable to lay out the f (a) But an 
e Dr. goods of the deceaſed to pious uſes : beſides, it is one of the excommu- 
at he, effects of excommunication, that he cannot be a procurator or at- _ os” 
aid to torney for any other perſon, and therefore cannot repreſent the ann 
avit is i deceaſed (a). ena 
which ble of a legacy : for the ſentence will not annul the executorſhip, or quite deſtroy the action; but _ 
:eption ſuſpend it till abſolution. God. O. L. 37, 38. Swinb. 367. ] | 
4 = Excommunication is no plea on a gui tam, becauſe it is for ex- 12 Co. 61. 
m, ar. Wl ample; and the ſtatute having given the informer an ability to 
Fo wt ſue, and not excepted excommunicated perſons from the liberty 
 tolers. of informing, he is enabled to ſue by the ſtatute, notwithſtanding 
and to che cenſures of the church, 725 | X 
of the When a prohibition is brought againſt the biſhop, and he pleads 28 E. 3. 974 
iſcipline communication againſt the plaintiff, and in the excommunica- 
All the tion there is no cauſe of ſuch excommunication ſhewn ; this is no 
| good plea for, in ſuch caſe, it will be intended, that the excom- 
| munication was for endeavouring to hinder the biſhop's proceed- 
ing, by application to the temporal court; and if ſuch excommu- 
- nication were allowed, it would deſtroy all prohibitions, and the 
it lays plea of excommunication in this cafe is exceptio ejuſdem rei cujus 
rein of WM Hitur diſſolutio, 
| If an action be brought by the bailiffs and commonalty of a 30 E. 4. 19. 
corporation, the defendant ſhall not plead excommunication in C. Lit. 134. 
1 the bailiffs, becauſe they ſue as a corporation, and a corpora- 
a witnels BY don cannot be excluded from the communion of the viſible 
r another, I church. | | | 
| not tobe When excommunication is pleaded in the plaintiff, he ſhall not Bro.Excom- 
reply, that he has appealed from the ſentence, for the ſentence is munication 
in force until it is repealed z and whillt it is in force, he cannot 2 Bull. 72 
2ppear in any of the courts of juſtice; but he may reply, he is ab- 20 H. 6. 25 
commence WW ioived ; for then his diſability is taken away. I 
7) after 2 LA party in cuſtody on an excommunicato capiendo is entitled to Rex v. 
um a the benefit of the rules.] | Buckland, 
| 1 Str. 413. 
etter unde E) Of the Proceedings on the Writ of Excommu- 
hewn ; ui vicato capiendo, both at Common Law and by 
it — virtue of the Statute 5 Eliz. c. 23. 
alnun, . 
1mons or r. T is ſaid, that the writ de excommunicato capiendo is a liberty or Gibſ. cod. 
privilege peculiar to the church of England, above all the realms 1102. cited 
ads excon-Bn Chriſtendom ; for though the aſſiſtance of the ſecular arm hath * 1 
lee ſhall der been afforded to the church in moſt other chriſtian countries Apol. fol. & 
in, and tei well as this, yet in no inſtance is it perhaps ſo ſurely and ſo (-) But ian 
| be kept M ckually reached out, as by the execution of this writ, which is 1 
priſoner s dehitum juflitie, and not made to depend upon the pleaſure of exprefily 
a prince, ſaid, that 


OO 
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 breve regis de excommunicato capiendo de gratid regis procedits 
The | 
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Fitz, N. B. The writ of excommunicato capiendo iſſues out of Chancery, and 
nog 1s founded on the biſhop's certificate, ſignifying the excommuni- mn 
pl. 1. 93* cation, and at common law was only returnable into that court; the 
ſo that for any uncertainty or defect in the writ, the party could am 
only be diſcharged in Chancery. 3 
But now by the 5 Eli. c. 23. intitled, An act for the due exeru- the / 
tion of the writ de excommunicato capiendo, reciting, © Foraſmuch - 
« as divers perſons offending in many great crimes and offences, a 
« appertaining merely to the juriſdiction and determination of the of C 
« eccleſiaſtical courts and judges of this realm, are many times it wa 
cc iſhed for lack and want of the and due executio! my 
unpuni r lack and want of the good an e execution of of B. 
« the writ de excommunicato capiendo, directed to the ſheriff of any quaſt 
« county, for the taking and apprehending of any ſuch offenders, Ws 
cc the great abuſe whereof, as it ſhould ſeem, hath grown, for that Chas 
ce the ſaid writ is not returnable in any court that might have the to the 
« judgment of the well executing and ſerving the ſaid writ, ac- as 
« cording to the contents thereof; but hitherto hath been left and b 
« only to the diſcretion of the ſheriffs and their deputies, by whoſe it by 
« negligence and defaults for the moſt part che ſaid writ is not I b, 
* executed upon the offenders as it ought to be, by reaſon natur 


4) That the 
praciſe form 
of the ſtatute 
muſt herein 
be obſerved, 
and that the 


“ whereof ſuch offenders be greatly encouraged to continue their W te 
cc ſinful and criminous life, much to the diſpleaſure of Almighty nh 
« God, and to the great contempt of the eccleſiaſtical laws of W ti: 6 


« this realm : _ 
«© 2, Wherefore, it is enacted, That every writ of excommuni- = 

« cnto capiendo, that ſhall be granted and awarded out of the high W vp the 

« court of Chancery againſt any perſon or perſons within the 

c realm of England, ſhall be made in the time of term, and return- 8 


ce able before the queen's highneſs, her heirs and ſucceſſors, in the « y 


de . « court commonly cated the King's Bench, in the term next atter «yy 
and openly © the fete of the fame writ, and the ſame writ ſhall be made to * pe 
vs”: De Seaad “ contain, at the leaſt, twenty days between the 1%e and the te- « na 

2c, 667, © turn thereof; and after the fame writ ſhall be ſo made and « Be 
thy That «© ſealed, that then the fatd writ ſhall be forthwith brought into * th, 
_—_— en. © the ſaid court of King's Bench, and there, in the preſence of Wy © a 

885 . £ 4 10 

rolled and the juſtices, ſhall be opened and (a) delivered of () record to to 
delivered to (c the ſheriff or other officer (c), to whom the ſerving and execu - pr 
e e ce tion thereof ſhall appertain, or to his or their deputy or depu- . 5 
nient time; © ties; and if afterwards it ſhall or may appear to the juſtices. a of 1 
Cro. Car. «& the ſame court for the time being, that the ſame writ ſo de.. or 
$53. ms t Hyered of record be not duly returned before them at the di 1 bai 
Vent. 338. © of the return thereof, or that any other default or negligence 4 the 
0 P. _ & hath been uſed or had in the not well ſerving and executing d : of 
0 vg. ** the ſaid writ, that then the juſtices of the ſaid court ſhall and Boi 
charged on „ may, by authority of this act, affefs ſuch amercement upon the : the 
. . 4 ſaid ſheriff or other officer, in whom ſuch default ſhall appeal , 
g this ce as to the diſcretion of the faid juſtices ſhall be thought mes 8 cap! 
matter, at ( and convenient; which amercement ſo aſſeſſed ſhall be eſtreate 4 ſha 
«1; ce into the court of Exchequer as other amercements have beg. afſi 
cer u, & * uſed. | I at 2 
vide Sid. 285. ——But where for ſuch a fault the court refuſed to diſcharge the prifonets, ar 7 wit] 
wem, becauſe they were dangerous perſons, and refuſed to take the oath of allegiance, wide did. IE © 2t |, 
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the write is returnable, he ſhall not be allowed to plead, or move to quaſh the writ, 2. The writ of excom- 
muni.ato capiendo recites the ſiynificavit which is in Chancery, but the writ is brought into B. R. and is 
entolled there before it goes to the ſheriff, which enrolment is to inform the court, that at the return of 
the excommunicato capiendo they may award farther proceſs, as the caſe requires. 3. If by the recital of 
the figr.ificawit it appears, that there was no Cauſe for the writ, the court of King's Bench may quaſh it, 
and tne court of Chancery cannot, though the ſignificavit be there. Salk. 294. pl, 3. [It was 
formerly doubted, whether after the writ had been iſſued out of Chancery, and brought into the 
court of B. R., and there deliveied to the ſheriff, but not actually returned into B. R., the court 
of Chancery, on a plain error appearing, could ſuperſede it, Rex v Burrard, 1 P. Wms. 435. But 
it was determined by Lord Hardwicke, that after the return of the writ is out, the court of Chancery 
cannot, on a perition to quaſh the writ, do any thing in it, as they have no authority ; for the court 
of B. R. have the cognizance of it, and they ean compel the ſheriff to return it, and the application to 
quaſh it mult be to them. If indeed the writ iſſue in the vacation, and be not yet returnable, (for it” 
muſt be returned on one of the return days in the term, ) the court of Chancery will give relief and diſ- 
charge the party out of cuſtody, Ex parte Little, 3 Atk. 479. But if the writ iflued from the court of 
Chancery be opened and enrolled in B. R., and on excepti ns taken, a rule be made for the proſecutor 
to ſhew cauſe why the delivery of the writ to the ſheriff ſhould not be Raid, and before that can be done, the 
return be out, another writ may be ſued out from Chancery, but not from B. R. Rex v. Eyre, 2 Str. 1189. 
After a writ had been opened and entered of record, it was detivered out in order to take up the defendant ; 
and before the return, the defendant moved and had it ſuperſeded ; for the court ſaid, they could judge of 
it by the entry, and fince it appeared the defendant could not be legally detained upon it, if he was taken, 
it was proper to ſuperſede ir, to prevent him from being reſtrained of his liberty contrary to law: that the 


intent ot this ſtatute in directing the writ to de delivered in open court, was to appriſe the court of the 


ature of the cauſe z that this was now to be conſidered as a writ that improvide emanavit, and they were 
not to wait till the return, till all the inconveniencies, which they ſhould haye prevented by not iſſuing the 
writ, had happened, Rex v. Theed, 1 Str. 43. 10 Mod. 350. S. C. (e) The words 46 other officers" 
in the ſtatute mean bailiffs of liberties or the coroner, who is the proper officer to execute proceſs, where 
the ſheriff is incapacitated : theiefore, if one Who is a priſoner in the Fleet be excommunicated, the 
court of Chanceiy cannot order the curſitor to direct the writ of excommunicato capiendo to the warden of 
the Fleet, the ſame being a w:ſcountiel wiit 3 but the writ muſt be directed to the ſheriff, who may return 
2 non eft inventus into the King's Bench, upon which return the court will grant a habeas corpus to brin 

vp tue priſoner, and there charge him with an excommunicato capiendo. Strudwicke's caſe, 3 P. Wms. 53. 


„ 3. It is further enacted, That the ſheriff, or other officer, to 
whom ſuch writ of excommunicats capiendo, or other proceſs by 
« virtue of this act ſhall be directed, ſhall not in Kane!» be com- 
pelied ro bring the body of ſuch perſon or perſons as ſhall be 
named in the ſaid writ or proceſs into the ſaid court of King's 
Bench, at the day of the return thereof, but ſhall only return 
the ſame writ and proceſs thither, with declaration briefly, how 
and in what manner he hath ſerved and executed the ſame, 
to the intent that thereupon the faid juſtices may then further 
proceed, according to the tenor and effect of this preſent act. 
* 4. And if the ſheriff or other officer, to whom the execution 
of the ſaid writ ſhall ſo appertain, do or ſhall return, that the party 
or parties named in the ſaid writ cannot be found within his 
bailiwick, that then the faid juſtices of the King's Bench for 
e time being, upon every ſuch return, ſhall award one writ 
of capias againſt the ſaid perſon or perſons named in the faid 
writ of excommunicato capiends, returnable in the ſame court in 
the term-time, two months at leaſt next after the zefe thereof, 
with a proclamation to be contained within the ſaid writ of 
capias, that the ſheriff, or other officers, to whom the ſaid writ 
ſhall be directed in the full county- court, or elſe at the general 
aſſizes or gaol delivery to be holden within the ſaid county, or 
a Quarter ſeſſions to be holden before the juſtices of tlie peace 
: within the ſaid county, ſhall make open proclamation, ten days 
at leaſt before the return, that the party or parties named in the 
R x 3 « ſaid 


677 


Alf, upon the conſtruction of this clauſe of the ſtatute, it hath been holden, x. That one taken on a 
writ of excommunicato capiends cannot come into B R. but by habeas c:rpus, and if he be brought in before 
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ce ſaid writ ſhall, within fix days next after ſuch proclamation, 
& yield his or their body or bodies to the priſon of the ſaid ſheriff, 
&« or other ſuch officer, there to remain as a priſoner, according to 


* 


e the tenor or effect of the firſt writ of excommunicato capiendy, 


(a) This ſta- 
tute doth not 
take away or 
affect the 
excimmu- 
nicato capi- 
endo at 
common 
law, but in 
the particu- 
lar caſes 
therein men- 
tioned gives 
a greater pe- 


cc upon pain of. forfeiture of ten pounds; and thereupon after 
5 ſuch proclamation had, and the faid fix days paſt and expired, 
ce then the ſaid ſheriff or other officer, to whom the ſaid capias 
& ſhall be directed, ſhall make return of the ſame writ of capiat 
& into the ſaid court of the King's Bench of all that he hath done 
& in the execution thereof, and. whether the party named in the 
& ſaid writ have yielded his body to priſon, or not. 

« 5. And if upon the return of the ſaid ſheriff it ſhall appear, 
that the party or parties named in the faid writ of capias, or any 
of them, have not yielded their bodies to the gaol and priſon of 
the ſaid ſheriff, or other oſſicer, acccording to the effect of the 
cc ſame proclamation, that then every ſuch perſon, that fo ſhall 
c make default, ſhall, for every ſuch default, (a) forfeit to the 
&« queen's highneſs, her heirs and ſucceſſors, ten pounds, which 
& ſhall likewiſe be eſtreated by the ſaid juſtices into the ſaid court 
& of Exchequer, in ſuch manner and form as fines and amerce- 
« ments there taxed and aſſeſſed are uſed to be. | 


a 


. 
bo 
c 


A x 
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nalty to enforce it; and therefore the writ doch not only iſſue upon excommunication in any other caſes, 
but (as hath been often adjudged) though a capias with proclamations and penalties go forth in a matter not 
within this ſtatute, and the perſon be thereupon impriſoned, and pray to be diſcharged, becauſe the matter 
for which he was excommunicated (though of a ſpiritual nature) is not within this ſtatute, yet nothing ſhall 
be diſcharged but the penalties, and (without any new writ obtained) the excommunieation and imptiſon- 
ment may remain as at common law, and not be diſcharged but by abſolution in due form. Gibſ. Cod. 
1106, but for this wide Cro. Car. 197. 199, Roll. Abr. 175. ſon. 226. Latch. 174. 204. 2 Jon. 


89. Show. 


17. 3 Mod. 42-3. Skin. 167. pl. 6. Vern. 24. Salk, 294. pl. 4. 7 Mod. 56. 117, 


c 6. And thereupon the ſaid juſtices of the King's Bench ſhall 
cc alſo award forth one other writ of capias againſt the ſaid perſon 
« or perſons that ſo ſhall be returned to have made default, with 
6 ſuch like proclamation as was contained in the firſt capias, and 


a pain of 20/, to be mentioned in the ſecond writ and procla- 


& mation; and the ſheriff or other officer, to whom the ſaid ſecond 
« writ of capias ſhall be ſo directed, ſhall ſerve and execute the 
« ſaid writ in ſuch like manner and form, as before is expreſſed, 
for the ſerving and executing of the ſaid firſt writ of capias; 
&« and if the ſheriff or other officer ſhall return upon the {aid 
&« ſecond captas, that he hath made the proclamation according to 
<« the tenor and effect of the ſame writ, and that the party hath 
« not yielded his body to priſon, according to the tenor of the 
« ſaid proclamation, that then the ſaid party, that ſo ſhall make 
« default, ſhall, for ſuch his contempt and default, forfeit to the 
« queen's highneſs, her heirs and ſucceſſors, the ſum of twent? 
« pounds, which ſaid ſum of twenty pounds the ſaid juſtices o 
ce the King's Bench for the time being ſhall likewiſe cauſe to be 
te eſtreated into the ſaid court of Exchequer, in manner and form 
« aforeſaid. | | 
« . And then the ſaid juſtices ſhall likewiſe award one oth! 
ce writ of capias againſt the ſaid party, with ſuch like proclamato 
and pain of forfeiture as was contained in the faid ſecond wilt 
t 14 1 capluß 
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capias, and the ſheriff or other officer, to whom the ſaid third 
writ of capias ſhall be ſo directed, ſhall ſerve and execute the ſaid 
third writ of capzas, in ſuch hke manner and form as before in 
this act is expreſſed and declared, for the ſerving and executing 

of the ſaid firſt and ſecond writs of capias; and if the theriff 
or other officer, to whom the execution of the ſaid third writ 
ſhall appertain, do make return of the faid third writ of capias, 
that the party upon ſuch proclamation hath not yielded his Bod. 

to priſon, according to the tenor thereof, that then every fach 


+ party, for every ſuch contempt and default, ſhall likewiſe for- 


feit to the queen's majeſty, her heirs and ſucceſſors, other 207. 
which ſum of 20 J. ſhall likewiſe be eſtreated into the ſaid court 
of Exchequer, in manner and form aforeſaid ; and thereupon 
the ſaid juſtices of the King's Bench ſhall likewiſe award forth 
one other writ of capias againſt the ſaid party, with like procla- 
mation and like pain of forfeiture of 20/., and that alſo the 
ſaid juſtices ſhall have authority by this act infinitely to award 
ſuch proceſs, with ſuch like proclamation and pain of forfeiture 
of 201. as is before limited againſt the ſaid party that fo ſhall 
make default in yielding his body to the priſon of the ſheriff, 
until ſuch time as by the return of ſome of the ſaid writs before 
the ſaid juſtices it ſhall and may appear, that the ſaid party hath 


yielded himſelf to the cuſtody of the ſaid ſheriff or other officer, 


according to the tenor of the ſaid proclamation, and that the 
party, upon every default and contempt by him made againſt 
the proclamation of any of the ſaid writs ſo infinitely to be 
awarded againſt him, ſhall incur like pain and forfeiture of 
20/,, which ſhall likewiſe be eſtreated in manner and form 
aforeſaid. 1 | 

© 8, And be it further enacted by the authority aforeſaid, That 
when any perſon or perſons ſhall yield his or their body or 
bodies to the hands of the ſheriff or other officer, upon any of 
the ſaid writs of capias, that then the ſame party or parties, that 
ſhall ſo yield themſelves, ſhall remain in the priſon and cuſtody 
of the ſaid ſheriff or other officer, without (a) bail, baſton, or 
mainprize, in ſuch like manner and form, to all intents and pur- 
poſes, as he or they ſhould or ought to have done, if he or they 
had been apprehended and taken upon the ſaid writ of excom- 
municato capiendo. | | 


the court of King's Bench may, as well before as fince this ſtatute, bail a perſon taken upon 


capie ndo. 
wide 7 Mod. 6 Is 


BulR. x22. 


to bail, I Show, 16. ] | 


49. And that if any ſheriff or other officer, by whom the ſaid 


* writ of capias, or any of them, {hall be returned, as is aforeſaid, 
* do make an untrue return upon any of the ſaid writs, that the - 
* party named in the ſaid writ hath not yielded his body upon the 


Neld himſelf, according to the effect of the ſame, and that then 


every ſuch ſheriff or other officer, for every ſuch falſe and 
* untrue return, ſhall forfeit to the party grieved and damnified 


XX 4 cc by 


— 


(a) By the 
I E. 3. C. 8. 
Perſons ex- 
communi- 
cate, taken 
at the re- 
queſt of the 
biſhop, are 
expreisly 
held to be 
irrepleviſa- 
ble; but it 
hath been 
held, that 


excommunicato 
But where the court refuſed in ſuch a caſe to bail the biſhop of St. David's, 


[It is a commitment in execution, and therefore it ſeems the court can have no power 


: laid proclamations, or any of them, where indeed the party did 
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by ſueh falſe return, the ſum of 40 J.; for the which ſum of 
„ 40 J. the ſaid party grieved ſhall have his recovery and due re. 
& medy by action of debt, bill, plaint, or information, in any of 
be the queen's courts of record; in which action, bill, plaint, or 
information, no eſſoign, protection, or wager of law, ſhall be 
& admitted or allowed for the party defendant. 

6“ 10. Saving and reſerving to all archbiſhops and biſhops, and 
& all others, having authority to certify any perſon excommuni- 
« cated, and like authority to accept and receive the ſubmiſſion 
te and ſatisfaction of the ſaid perſon ſo excommunicated in man- 
& ner and form heretofore uſed, and him to abſolve and releaſe, 
tc and the ſame to ſignify, as heretofore it hath been accuſtomed, 
e to the queen's majeſty, her heirs and ſucceſſors, into the high 
*© court of Chancery, and thereupon to have ſuch writs for the 
& deliverance of the ſaid perſon ſo abſolved and releaſed from the 
& ſheriff's cuſtody or priſon, as heretofore they or any of them 
had, or of right ought or might have had; any thing in this 
<« preſent ſtatute ſpecified or contained to the contrary hereof in 
& anywiſe notwithſtanding. 

&« 11. Provided always, That in Wales, the counties palatine of 
& Lancaſter, Cheſter, Durham, and Ely, and in the Cinque Ports 
« being juriſdictions and places exempt, where the queen's 
&« majeſty's writ doth not run, and proceſs of capiat from thence 
cc not returnable into the ſaid court of the King's Bench, after 
ce any fignificavit, being of record in the ſaid court of Chancery, 


Lad 
* 


„ the tenor of ſuch /r Hf evt by mittimus (hall be ſent to ſuch of 


ce the ſaid head officers of the ſaid country of Wales, counties 
& palatine and places exempt, within whoſe offices, charge, or 
cc juriſdiction, the offenders thall be reſiant, that is to ſay, to the 
& chancellor or chamberlain for the ſaid counties palatine of Lan. 
ce cafter and Cheſter, and for the Cinque Ports to the lord warden df 
cc the ſame, and for Wales and Ely, and the counties palatine d 
& Durham, to the chief juſtice or juſtices there; and thereupon 
& every of the ſaid juſtices and officers, to whom ſuch tenor d 
cc fonificavit with mittimus ſhall be directed and delivered, ſhall 
ic by virtue of this eſtatute, have power and authority to maks 
<« like proceſs to the inferior officer and officers, to whom the ei- 
« ecution of proceſs there doth appertain, returnable before the 
te juſtices there, at their next ſeſſions or court, two months 2 
« leaſt after the zee of every ſuch proceſs; fo always as in ever} 
et degree they ſhall proceed in their ſeſſions and courts agaiil 
cc the offenders, as the juſtices of the ſaid court of King's Bena 
- © are limited, by the tenor of this act, in term-times to do 
& Execute. | DS | 5 
64 12. Provided alfo, and be it enacted, That any perſon, at the 
ec time of any proceſs of capias aforementioned awarded, being n 
ce priſon, or out of this realm, in the parts beyond the fea, & 
cc within age, or of non ſane memorie, or woman covert, {hall ut 
« incur any of the pains or forfeitures aforementioned, ws 
cc ſhall grow by any return or default happening during ſuch tin 
« of nonage, impriſonment, being beyond ſea, or non ſane meu 
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Extommunication. 

and that by virtue of this ſtatute, the party grieved may plead 
« eyery ſuch cauſe or matter in bar of and upon the diſtreſs ar 
« other proceſs, that ſhall be made for levying of any of the ſaid 
« pains or forfeitures. | 

« 13. And that if the offender, againſt whom ſuch writ of ex- 
« ,ommunicato capiendo ſhall be awarded, ſhall not in the ſame writ 
« of excommunicato capiendo have a ſufficient and lawful (a) addi- 
« tion, according to the form of the eſtatute of (b) primo of Henry 
the Fifth, in caſes of certain ſuits, whereupon proceſs of exigent 
« are to be awarded, or if in the fgnificauit (c) it be not contained, 
« that the excommunication doth proceed upon ſome cauſe or 
« contempt of ſome original. matter of hereſy, or refuſing to 
« have his child baptized, or to receive the holy communion, 
« as it is now commonly uſed to be received in the church of 
« England, or to come to divine ſervice now commonly uſed in 


-"”» 
* 


the ſaid church of England, or errors in matters of religion, or 


doctrine now received and allowed in the ſaid church of Eng- 
« and, incontinengy, uſury, ſimony, perjury in the eccleſiaſtical 
« court, or idolatry, that then all and every pains and forfeitures 
« limited againſt ſuch perſon excommunicate by this ſtatute, by 
« reaſon of ſuch writ of excommunicato capienda, wanting ſufficient 
« addition, or of ſuch fgnificavit, wanting all the cauſes afore- 
« mentioned, ſhall be utterly void in law, and by way of plea to 
« be allowed to the party grieved. 


ſhould refer to him only who was laſt mentioned. The King and Barnes, 3 Mod. 42, 43+ 
pl. 6. S. C. adjudged, 
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(a) That if 
the party ex- 
communi. 
cated has no 
addition in 
the writ, he 
may be dif. 


charged on 


motion. 


jected, that 

the addition 

of the pariſh 
Skin. 176. 


(5) This ſtatute (1 H. 5. c. 5.) enacts, That in every original writ of ations 


perſonal, appeals, and indictments in which the cxigent ſhall be awarded in the names of the defendants im 
ſuch original writs, appeals, and indiftments, additions ſhall be made of their eſtate or degree or myſteryy 


ard the towns, hamlets, or places, and the counties where they were or be converſant, &c. 


{ (c) Before 


th'« itatu'e, it was not neceſſary to ſhew the cauſe in the writ, only in the biſhop's certificate, but it way 
luKcient do fay the party was excommunicated for manifeſt contumacy. Per Holt, C. J. x I4, 


Raym. 619.] 


« 14. And if the addition ſhall be with a nuper of the place, 
then in every ſuch caſe, at the awarding of the firſt capias 
with proclamation, according to the form mentioned, one writ of 
proclamation (without any pain expreſſed) ſhall be awarded into 
the county, where the offender ſhall be moſt commonly reſiant 
at the time of the awarding the ſaid firſt capiac, with pain, in 
the ſame writ of proclamation, to be returnable the day of the 
return of the ſaid firſt capias, with pain, and proclamation 
thereupon, at ſome one ſuch time and court as is preſcribed for 
the proclamation, upon the ſaid firſt capias, with pain, and if 
ſuch proclamation be not made in the county where the 
offender ſhall be moſt commonly reſiant, in ſuch caſes of addis 
tions of nuper, that then ſuch offender ſhall ſuſtain no pain or 
* forfeiture by virtue of this ſtatute, for not yielding his or her 
body according to the tenor aforementioned ; any thing be- 
fore ſpecified, - and to the contrary hereof in avywiſe notwith- 
* Canding,” | | | 
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682 Extommunitation. 


(F) Of abſolving and aſſoiling a Perſon excom- 


municate. 
N ; 
bh Inſt. 623. II a perſon be unjuſtly excommunicated, that is, if he be excom- 
58 wm municated for matter of which the ſpiritual court hath not co. 
9 E. 2. c. 7, nuſance, and he be taken on a writ of excommunicato capiendo, the 


(a) For this party grieved ſhall have (a) a writ out of Chancery to the ſheriff, 


= F. N. B. to deliver him out of priſon, 
Sid. 232. 90, if the ſpiritual court proceed inverſo ordine, as if they refuſe 


a copy of the libel, Sc., a prohibition ſhall go, with a clauſe to 
abſolve and deliver the party injured. | 
2 Inſt. 623. Alſo, if a man be excommunicated, and offer to obey and per- 
form the ſentence, and the biſhop refuſe to accept and to aſoil 
him, he ſhall have a writ to the biſhop, requiring him, upon per- 
formance of the ſentence, to aſſoil him, c. and the reaſon there- 
of is, for that by the excommunication the party is diſabled to ſue 
any action, or to have any remedy for any wrong done unto him, 
fo long as he ſhall remain excommunicate. And fo the party 
grieved may have his action upon his caſe againſt the biſhop, in 
like manner as he may when the biſhop doth excommunicate him 
for a matter which belongeth not to eccleſiaſtical conuſance. 
Alſo, the biſhop, in thoſe caſes, may be indicted at the ſuit of the 
King. : . 
Gibſ. Codex, But if the excommunication be for a juſt cauſe, the party muſt 
(3) This make preſent ſatisfaction before he can be abſolved, or he muſt 
method of Put in caution, that he will hereafter perform that which the biſhop 
taking cau- ſhall reaſonably and according to law injoin him; which caution, 
_ 1044 in the civil law, is of three ſorts. 1. (5) Fidejuſſoria, as when 3 
to be againſt man bindeth himſelf with ſureties to perform ſomewhat. 2. Pigne- 
law; Bulſt. ratio or realis cautio, as when a man engageth goods, or mortgageth 
«ones Say lands for the performance. 3. Juratoria, when the party who 1s 
wards on to perform any thing taketh a corporal oath to do it; which lai 


great debate 1s now the moſt frequent method. 
held to be | 


good, and that the biſhop having a diſcretionary power herein, it was as much in his option to take ca- 
tion by obligation, as by either of the other two methods. 2 Lev. 36. Raym. 225. 


But for this Tf, after a perſon is excommunicated, there comes a general ad 


_ Oro. of pardon, which pardons all contempts, &c., it ſeems that this 
ar. 199. 


Cro. ace. Offence is taken away without any formal abſolution. 
212+ 8 Co. 68. Jon. 227. 2 Lev. 36. | | 
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excom- M 
not co- | bi 
do, the {A) Of the Nature of Execution, and what Things | "vil 
ſheriff, were liable thereto by the Common Law, Wnt 
y refuſe MW (B) Of the Judgment on which Execution is to be | l 
lauſe to taken out; and herein of Recognizances and Hi 
Statutes which are in the Nature of Judgments: e 
and per- . ; f N 101 
to atol And herein, Wi! 
pon per- 1. Of the Nature of Recognizances at Common Law, and on i if | 
n there- the 23 H. 8. c. 6., Cc. and of the Statute Merchant and Wi 
ed to ſue Staple. | 1H 
oy him, 2. Of the ſeveral Proceſſes on theſe Securities when forfeited, | | 4 | 
i 3 in order to a full execution: And therein, 1 
cate him 1. Of the Manner of Execution on the Recognizance at Com- ll 
nuſance. mon Law, and wherein it differs from the Statutes, &c., | 
ait of the and they from each other. 
: 2. At what Time Execution may be granted on each of them. 
1 ar 3. Who ſhall have Execution on them, as the Perſon alters. 
he biſhop 4. Againſt whom Execution may be granted, | 
| Caution, 3- What Things are bound by them, and are liable to be ex- 
8 . tended for the Satisfaction of them. 
2 h 4. What Froviſion the Law has made for 'Tenant by Statute 
ortgaget M a+ : | 
ty who is Merchant, &c. in caſe of Eviction. | 
hich laſt 5. The ſeveral Ways of vacating . and diſcharging thoſe 
Statutes, and this, either before or after Execution. 
take cau- | 2 . ® » = . * 
waren ) Of the ſeveral Kinds of judicial Writs which lie 
* after Judgment: And herein, 
enera | 
chat this 1. Of the Form, Teſte, and Return of ſuch Writs. 


2. Of the Elegit. 

3. Of the Capias ad Satisfaciendum. 

4. Of the-Fieri facias and Levari facias, 

5. Of the Habere facias Seiſinam and Poſſeſſronem. 


(D) Where the Party ſhall be concluded by the 

Election of one of them, and what further 
Remedy he has when he hath not received entire 
Satisfaction on his firſt Writ ; and this, either 
againſt the Party or Sheriff. 
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Execution. 


(E) Of the Authority and Juriſdiction of the Coun 

out of which the Execution iſſues: And herein 
of the Manner of executing a. Judgment where 
the Record has been removed from an inferior to 
a ſuperior Court. | en 


N Who are entitled unto, and may ſue out 
xecution. 


(G) Of the Perſons againſt whom Execution may 


be ſued out: And herein, 


1. Of ſuing Execution where there are ſeveral Parties con. 
cerned. | 


2. Of ſuing out Executian againſt .the Heir and Executor, 
3- Of ſuing out Execution againſt Infants. | 

4. Of ſuing out Execution againſt a Feme Covert, 

5. Of ſuing out Execution againſt privileged Perſons. 

6. Of ſuing out Execution againſt a Clerk in Holy Orders, 


(H) At what Time Execution may be ſued out: 
And herein of the Neceſſity of a Scire Facias. 


(1) To what Time the Execution ſhall have Rela- 
tion, ſo as to avoid any Alienation by the Party: 
And herein of the Statute of Frauds. - 
(K) Of the King's Precedency in Executions, 
(L) Of the proper Officer to do Execution ; And 
herein of the preceding and ſucceeding Sheriff. 


(M) Of the Manner of compelling him to do Ex- 
ecution: And herein of the Party's Remedy 
againſt him for Negle& of his Duty. 


(N) Of the Sheriff's Authority in doing Execution: 
And herein of breaking Doors, c. 


(O) Of the Offence of hindering or obſtructing u 


Execution, 


(P) Of the Party's Remedy when there hath been 
an irregular Execution, and how the ſame 1s 0 
be ſet aſide. | 


(QO) Ta what he ſhall be reſtored when ſuch 
erroneous Execution is ſet aſide. 


Court 
herein 
where 
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(A) Of the Nature of Execution, and what Things 
were liable thereto by the Common Law. 


Xecution is the obtaining actual poſſeſſion of a thing reco- Co. Lit, 
vered by judgment of law, and (a) is called the life of the 35+: * 


law, and therefore in all cafes to be favoured. | (= be 


e fraAus, ſiuis, & effectus legis. Co. Lit. 289. 5 Co. 87. —◻=At differs from an action which continues 
only ll judgment is given, and therefore a releaſe of all actions is regularly no bar of an execution. Co. 
Lit, 289, 2 Roll. Abr. 404. | | 


And here it will be neceſſary to conſider what things are liable Hob. 60. 


| to execution at common law in perſonal actions. Theſe we 309: 12-b- 


find were only the annual profits of the land as they aroſe, and ime mag 


the goods and chattels of the debtor ; for neither his body nor lands caſe. Cro. 
were affected by recognizances or judgment for debt or damages, = 450s 


: y low. 440. 
except as hereinafter excepted. 2 Inſt. 19. 2 Roll, 5 


The reaſon why the common law ſubjected only the perſonal Pow. 440. 
eſtate to the payment of debts, ſeems to be, for that it was only a 3 = 11 
chattel that was lent, and therefore the chattels of the debto-r *9* 
were liable only to pay it; and formerly men truſted one anether 
no further than they had viſible chattels to anſwer the debt. The 
lands were not liable, becauſe they were obliged to anſwer the 
duties to the feudal lord; and a new tenant could not be forced 
upon him without his conſent in the alienation; and the perſon 
was not liable, becauſe that was obliged by the tenure to ſerve the 
king in the wars, and at home the ſeveral lords, according to the 
ciltinCt natures of their tenure. But though this law was well 
framed for a nation bred to wars, who were to extend their fame 
and power by arms, yet it was no ways calculated to the circum- 
ſtances and conſtitution of a trading people, whoſe power and 
credit riſe and fall in proportion to the increaſe or decay of trade; 
therefore, in ſuch a nation, laws ought to be ſo contrived and 
framed, as to invite foreigners to trade with us, and bring their 
commodities to us; and the great encouragement to this will be to 
allow them all poſſible ſecurity in their contracts and dealings; 
and the way to that will be to ſubject all the effects of the debtor, 
whether in lands or chattels, and his perſon too, to ſatisfy the 
creditor ; for. otherwiſe it would be in the power of every bad 
man, by converting his chattels into land, to defraud his creditor, 
and againſt all reaſon and equity enjoy the profits of that land 
Fhich he purchaſed with another's money. Accordingly we 
lind, that towards the reign of Ed. I. when magna charta had 
gen the tenants a power of alienation, without acquainting their 
lords, if they left enough to anſwer the duties of their tenure, 
they began to ſubjeCt the land to anſwer the debts in trade; and 
l they grew more and more a trading people, it was thought 
reaſonable that the perſon ſhould be liable, that a cloſe confine- 
ment might oblige him the ſooner to ſatisfy his creditors, as alfo 
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Execution. 


make him the more wary how he contracted debts, without the 
proſpect of a competent fund or proviſion to diſcharge them. 
But even at common law we find, that the king, by his prero. 
gative, might have execution of body, goods, and lands, but till 
under this reſtriction, that the land was not extendible while 


the chattels were ſufficient and the debtor ready to anſwer the 
debt. | | | 
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Plow. 44 T. 
3 Co. 11. 


3 Co, 22. a. Alfo, in caſe of a private perſon, the land was liable to execu- 

2 Jac. tion, as in an action of debt againſt an heir upon an obligation 

Plow. 441. made by his anceſtor; if the plaintiff had judgment, the law dif. 
penſed with the former rules, rather than the creditor, who fair 
made out his demands, ſhould be without a remedy, and therefore 
gave the lands deſcended, in execution, to anſwer the debt; for 
ſince the common law. allowed the action of. debt againſt the 
heir, the creditor could have no benefit by the action, unleſs he 
were permitted to have execution of the lands which deſcended to 
the heir. | | 

Roll, Abr. So, if A. had granted for him and his heirs, to B. and his heirs, 

eee 85, fluch a rent out of his lands, in this caſe, the heirs, being compre- 

Hob. 58. hended in the contract, are bound to make good the grant as far 


Dyer,344-b. as they have aſſets by deſcent from the grantor : and this was 
Co. Lit.144- allowed at common law, becauſe the grantee of the rent had the 
| land originally in view for his ſecurity ; and by the grant itfelf, 
having it in his power to diſtrain the land for the rent, it was equal 
to the heir, whether the land was to anſwer the rent by diſtreſs, 
or by an execution upon a judgment in a writ of annuity. 
Hob. 60. Thus ſtood the common law till the ſtatute of Acton Burnell?, 
2 Roll. Abr. and the 13 Ed. 1. de mercatoribus, which, as appears in the pre- 
277 Fd. 1. amble, was for the ſecurity of merchants and encouragement of 
| trade, and ſubjected not only the goods and perſons, but the lands 
likewiſe of the debtor, into whoſe hands ſoever they came after the 
ſtatute acknowledged. | N | 
(a) Viz. 13. Allo, in the ſame year and reign the elegit was given; and by 
Ed. 1: ©-18- this (a) ſtatute, he who recovereth in debt or damages, may hare 
led the Either a jiers facias of the chattels of the debtor, or a writ on which 
ſtatute of the ſheriff ſhall deliver to him all the chattels of the debtor, 
Wek-2- vid* faving only his oxen and beaſts of his plough, and the one half 
nk. 394 S. of his land, until the debt be levied upon a reaſonable price ot 
extent. | 
Lade Dult. The 25 Ed. 3. c. 17. ſubjected the perſon of the debtor, and 
Sher. 144+ gave the capias ad ſatisfaciend. in debt, detinue, Sc., in the caſe of 
| a common perſon. | ? 
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is (B) Of the Judgment on which Execution is to be | il 
on taken out; and herein of Recognizances and | 1 
> while Statutes which are in the Nature of Judgments : l 
rer the And herein, | | M 

execu- 1. Of the Nature of Recognizances at Common Law, and on i 
ligation the 23 H. 8. c. 6., &c. and of the Statute Merchant and 1 
aw diſ- Staple. : ; bi 

| 1 

* = A obligation by matter of record is a writing obligatory ac- tht 
bt; for knowledged before a judge, or other officer having authority Ih 
i the for that purpoſe, and enrolled in a court of record ; and of this 1 
leſs de there are two forts, viz. recognizances or ſtatutes. 3 1 
-nded to The original of the acknowledgment of obligations in courts of "wt 
| record ſeems to be, that there might be no occaſion to have the "SIR 
\is heirs, trouble and charge of the proving, which was formerly in the man- : | | i 
compre- ner of contracting more expenſive than at preſent ; for formerly Co. Lit. 6. "98 
"+ as far the perſons under the His ceſtibus were joined to the jury who 4! 
this was tried the cauſe, and the creditor was obliged by proceſs to bring 

had the em in to join them to the jury, which form, as my Lord Coke 
nt itſelf, has obſerved, made great delay in. the proceedings. To ſave this 
— the acknowledgment was made in courts of juſtice, and 
diſtreſs, den the court atteſting the deed, there needed no proceeding or 
4 5 mal to make it evident. : 
Burnell*, The firſt of theſe ſecurities is the recognizance at common law, Bro. Recog- 

the pre- which is no more than an obligation on record, and may be ac- nds OY 

knowledged before the ſeveral judges out of term, and in any part 1 5 

'ement of 8 ore the leverai judge c 5 1 Hob. 195. 


the lads of England, and may be entered on record, as well out, as in term: 4 bo 775 
the , the (a) chancellor or keeper may take recognizances and award (40 But fa 
after : : ; | : 5 per ſon enters 
execution, or hold plea of ſcire facias and audita querela in the 


: into a recog- 
; and by Chancery, to avoid execution, Sc. as the caſe requires, on all re- nrizance to 


Cogn! ; the chancel. 
may hare | gnizances taken in that court. OO 
on whi dae to himſelf, it is a void recognizance; for the law will not truſt him with the exerciſe of his power in 
debtor, lis own Caſe : but if one enters into a recognizance to the chancellor and a ſtranger, it is a good recogni- 


Lace as to the ſtranger z for, ſo far as his intereſt is concerned, the chancellor is a proper perſon to take 
One half Ny and cannot be faid to be a judge in his own cauſe, Dyer, 220. 8 Co. 118. a, Co. Lit. 141, a. 
le price or | | | 
By the cuſtom of the city of London, the mayor, aldermen, or 4 Co. 64. b. 
-btor, and the mayor ſingly, may take recognizances; for the cuſtom is not 2 Int. 395. 
of on] { 5 . . h f h - : h Cro. Eliz. 
he caſe reaſonable in itſelf, but, as all other cuſtoms of the city, has 


b 137. Roll, 
en confirmed by act of parliament. Abr. 557+ 


The king, by ſpecial commiſſion, may appoint any perſon to Fitz. N. B. 
ake recognizances from one man to another, and ſuch a recogni- 3 
Rice duly certified with the commiſſion into Chancery is of equal, p64 * 
orce with the former; and though the commiſſion be ſo parti- 
ular, that it only mentions a recognizance to be taken from A. 
vB. yet lays Fitzherbert, the commiſſioners have a general power 
© take a recognizance from any other perſon. | 
But thoſe recognizances at common law are no perfect record, Hob. 19g. 
[Ul they are enrolled-in ſome court of record; yet if they be taken 

| ws on 


- 
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(s)11 Ed. 1. 


Execution; 

on one, and enrolled on another day, they find as reaſonable pro- 
viſion in the law; for fince it allows any one judge out of court, 
and in any part of the kingdom, to take theſe recognizances 
which are the higheſt ſecurity of the common law, it was y 
neceſſary they ſhould be enrolled to perpetuate the contract, and 
by that means ſecure the creditor his juſt debt, which muſt haye 
been very precarious and uncertain, while the ſecurity lay in 2 
private hand, who might either through careleſſneſs miſlay, or by 
ill practices be prevailed upon to ſuppreſs it. 

A ftatute merchant is a bond of record, acknowledged before 
one of the clerks of the ſtatute merchant, and mayor of the city of 
London, or two merchants of the ſaid city, for that purpoſe aſlign- 
ed, or before the mayor or warden of the towns, or other diſcreet 
men for that purpoſe aſſigned. This recognizance is to be entered 
on a roll, which muſt be double, one part to remain with the 
mayor, and the other with the clerk, who ſhall write with his 
own hand a bill obligatory, to which a ſeal of the king, for that 
purpoſe appointed, ſhall be affixed, together with the ſeal of the 
debtor. b 

The deſign of this ſecurity was to promote and encourage trade, 
by providing a ſure and ſpeedy remedy for merchant-ſtrangers as 


well as natives, to recover their debts at the day aſſigned for pay. 


ment, the want of which, fays the ſtatute of (a) A#on Burnell 


(which firſt created the ſtatute merchant), in a great meaſure 


> 


Winch, $3. 


prevented the importation of foreign commodities, and diſcou- 
raged ſtrangers from trading with us, to the detriment not only of 
our own merchants, and other ſubjects, but of the prince himſelf, 
whoſe cuſtoms riſe and fall in proportion to the increaſe and decay 
of trade. 

But though the ſtatute merchant ſeems firft to have been intro- 
duced, and was wholly calculated for the eafe and benefit of mer- 
chants, as the name itſelf imports ; yet it was not long ingrofſed 
by them z for other men finding pe their own obſervation; 
that it was much of the ſame nature with judgments given in 
We/tminſter- Hall, but obtained with infinite leſs trouble and er- 
pence, out of regard to their own intereſt and quiet, eafily fell into 
this way of contracting, and by degrees it came to be proved into 
a common aſſurance, as we find it at this day. | 

The addition of the king's ſeal, which was never required to a0 
contract at common law, was to authenticate and make the ſecu- 
rity of a higher nature than any other then known; for by this the 
king, in the perſon of the mayor, &c. atteſts the contract, and 
takes conuſance of the debt, and, conſequently, execution is to be 
awarded upon failure of payment at the day aſſigned, without af 
meſne proceſs to ſummon the debtor, or the trouble or charge d 
bringing in proofs to convict him: for the judges, who are the 
king's repreſentatives, for the more ſpeedy adminiſtration of ja 
tice, require theſe on common contracts and ſpecialties, to ſati 
themſelves of the juſtice and legality of the plaintiff's demands 
before they award any execution againſt the defendant; but ® 
this contract the king himſelf, by the mayor, warden, Sc. 5" 
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Execution. 

witneſs, and has the frank acknowledgment and confeſſion of the 
debtor, that he really owes ſo much, which 1s the beſt and ſureſt 
proof the law requires; therefore the legiſlators of that time, 
out of a juſt regard to the prerogative and juſtice of the king, 
on thoſe contraQs, as on judgments, allowed of an immediate 
execution; theſe being the ſureſt means of conviction, vis. the 
confeſſion of the conuſor on record, which the judges at H- 
11in//er ſeldom have to frame their judgments on; and thus it muſt 
be preſumed from the force of them, which is equal to judgments 
of the {uperior courts, they obtained the name of pocket judg- 
ments. 

The ſeal of the king confiſts of two pieces, one to lie in the 
cuſtody of the mayor, and the other of the clerk that enrols the 
recognizance, the better to prevent any fraud or corruption this 
ſecurity might be liable to, if the ſeal lay in one hand. | 

The ſtatute ſtaple is a bond of record, acknowledged before 
the mayor of the ſtaple, in the preſence of all or one of the con- 
ſtables. To this end, ſays the (a) ſtatute, there ſhall be a ſeal or- 
dained, which ſhall be affixed to all obligations made on ſuch re- 
cognizances acknowledged in the ſtaple. This ſeal of the ſtaple 
is the only ſeal the {tatute requires to atteſt this contract; but it 
is no more under the power or diſpoſal of the mayor, than that 
appointed by the ſtatute merchant; for though the ſtatute ap- 
points him the cuſtody of it, yet it is in ſuch a manner, that he 
cannot afiix it to any obligation without their conſent, it being 
to remain in the mayor's hands, under the ſecurity of their own 
ſeals. 


To underſtand a little of the original and conſtitution of the 


ſtiple, and the advantage the nation had by this eſtabliſhment, 


Abr. 3 18. 


Cro. Elis. 
233. 319. 


2 Roll. 
Abr. 466. 


(4) 27 Ed. 3. 
ſt. 2. c. 9. 
* Alſo vide 
c. 8. of the 
ſame ſtatuteʒ 
and 36 E. 3» 
C. 7. : 


4 Inf, 238. 


e mult obſerve. that the place of reſidence, whither the mer- 


chants reſorted with their ſtaple commodities, was anciently called 
abel, which ſignifies no more than marr or market ; and this was 
formerly appointed out of the realm, as at Calais, Antwerp, He. 
and other ports on the continent which were neareſt to us, and 
whither the merchants might with ſafety coaſt it. | 

But beſides theſe ſtaple ports appointed abroad, there were 
others appointed at home, whither all the ſtaple commodities 
were carried in order to their exportation, ſuch as London, Weſt- 
winter, Hull, Sc. this was found to be of great uſe and conſe- 
quence to the prince in particular, and to the intereſt and credit 
of the nation in general; for at theſe ſtaple ports were the king's 
cuſtoms eaſily collected, and were by the officers of the ſtaple, at 
two ſeveral payments, returned into the exchequer. Beſides, at 
theſe ſtaples, all merchants goods were carefully viewed and 
marked by the proper officer of the ſtaple ; and this neceſſarily 
avoided the exportation of decayed goods, or ill-wrought manu- 
faftures, and, conſequently, fixed a ſtamp of credit on the mer- 
Chandizes exported, which, upon the view, always anſwered the 
expettatian of the buyer. | . 
The ſtaple merchandizes, according to Lord (5) Cate, are only 
wool, woolfells, leather, lead, and tin; (c) others add butter, 
Vor. Il. f 8 cheeſe, 


Maline's? 
Lex. Merc. 


337-$. 
Vide the 


27 E. 3. 
C. Is 


(5) 4 Iaſt. 
238. 
(c) Maline's 
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Lex. Merc, Cheeſe, and clothes; but whatever they were, the mayor and 
237 conſtables had not only conuſance of all contracts and debts relat- 
ing to them, but they had likewiſe juriſdiction over the people 
and all manner of things touching the ſtaple. This power was 
given them, leſt the merchants ſhould be diverted and drawn from 
their buſineſs and trade, by applying to the common law, and 
running through the tedious forms of it, for a determination of 
their differences, and for the greater encouragement of mer. 
chants, that they might have all imaginable ſecurity in their 
contracts and dealings, and the moſt ' expeditious method of 
recovering their debts, without going out of the bounds of the 
ſtaple. | | 
Co. Lit. 290. By this it appears, that this ſecurity was only deſigned for the 
merchants of the ſtaple, and for debts only on the ſale of mer- 
chandizes brought thither; yet in time others began to apply it 
to their own ends, and the mayor and conſtable would take re. 
cognizances from ſtrangers, ſurmiſing it was made for the pay. 
ment of money for merchandizes brought to the ſtaple. To pre- 
vent this miſchief, the parhament in 23 H. 8. c. 6. F 11. reduced 
the ſtatute ſtaple to its former channel, and laid a penalty of 400. 
- on the mayor and conſtables, who ſhould extend the benefit of the 
ſtatute to any but thoſe of the ſtaple. But though the ſtatute of 
23 H. 8. c.6. deprived them of this benefit; yet it framed a new 
ſort of ſecurity, to be uſed ad libitum by all men, known by the 
name of a Recognizance on 23 H. 8. c. 6. or a recognizance in 
the nature of a ſtatute ſtaple, ſo called, becauſe this act limits 
and appoints the ſame proceſs, execution, and advantage in ever) 
particular, as is ſet down in the ſtatute ſtaple. 


Co. Lit. A recognizance therefore in nature of a ſtatute ſtaple, as the 
pi youu words of the act declare, is the ſame with the former, only ac- 


2 Roll,  Kknowledged under other perions ; for as the ſtatute runs, the chief 
Abr. 466. juſtices of the King's Bench and Common Pleas,,or in their ab- 
5 0, Ent. 12 } 5 . 
S ſence, out of term, the mayor of the ſtaple at Weſtminſter, and 
FR L the recorder of London, joint! together, ſhall have power to take 
- , recognizances for payment of debt in the form ſet down in the 
- ſtatute. In this, as in the formex caſes, the king appoints a ſeal 
* by him ref 377 to atteſt the contract, which ſuch of the ſaid juſtices ſhall have 
a... the keeping of, and the ſaid mayor and recorder another of the 
i — Htame print and faſhion; and every obligation made and acknow- 


nf Zo ledged before either of the juſtices, or the mayor or recorder, mull 


5 | , be ſealed with the ſeal of the conuſor, with the king's ſeah and 
N — the ſeal of the chief juſtice, or the mayor and recorder 
0 ec Zo Joe before whom it is taken, who are like wiſe obliged to ſubſcrive 


JAZ- their names: beſides this, the clerk of the recognizance (who 
| . Wah be appointed for this purpoſe by the king) or his deputy, {hal 
3 — make and/ write all obligations thus acknowledged, and enrol then 
WE BME <= in two ſeveral rolls indented, one whereof ſhall remain with ſul 
19 . of the ſaid juſtices, or with the mayor and recorder that tab 
fh the recognizance, and the other with the clerk, who is farthet 
. hn H 2 7 þ - 4, obliged, at the requeſt of the conuſee, his executors, or admin 
HCl. G40 / , * ſtrators, to certify ſuch obligations into Chancery under his ſeal 
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Execution. | = 
But now by ſtat. 8 Geo. 1. c. 25. $ 1. the clerk of the recogni= 

zances, or his deputy, ſhall prepare three parchment rolls, and 

ſhall, at the times of acknowledging every ſuch recognizance, fairly 

write or engroſs, inſtead of the heads or contents thereof, on the 

faid rolls, the full tenor, in hec verba, of every ſuch recognizance; 

and one of the rolls ſhall contain all the recognizances taken be- 

fore the chief juſtice of the King's Bengh ; another the recogni- 

zances taken before the chief juſtice of the Common Pleas ; and 

the other the recognizances before the mayor of the ſtaple at 
We/tminſter, and recorder of -London; and the perſons before whom 

ſuch recognizances ſhall be taken, as well as the parties acknow- 

ledging the ſame, are to ſign. their names to the roll of every re- 
cognizance, under the enrolment thereof, as well as ſign and ſeal 

the recognizance z and all rolls ſo ſigned ſhall at the end of every 

year be fixed together, and made one roll of, and are to remain in x 
the cuſtody of the clerk, who is to keep a docket for ſearches. 
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2. Of the ſeveral Proceſſes on theſe Securities when forfeited, in 
| \/ order to a full Execution. 


But before we enter into a particular inquiry concerning theſe 3 Lev. 312. 


proceſſes, it is proper to take notice, that the intereſt gained upon 
an execution of a ſtatute or recognizance is to be followed by an 
actual entry of the conuſee to perfect his ſecurity, and till ſuch 
entry the conuſee hath only a poſſeſſion in law, which he cannot 
allign or transfer over io any other perſon; therefore where the 
adminiſtrator of a conuſee in a ſtatute after his death ſued forth 
an extent, and upon that a /iberate, which was returried, and be- 
lore any actual entry or recovery of the poſſeſſion in ejectment, 
or without executing the deed upon the land, did by indenture 
aſſign over all his intereſt to the leſſor of the plaintiff, who there- 


upon brought his ejectment; it was adjudged, that the aſſignment 


was void; for by the return of the /iberate he had accepted the 
poſſeſſion, and was eſtopped to ſay the contrary; then when the 
owner ſtill continues in poſſeſſion, this turns the poſſeſſion which 
the adminiſtrator had accepted by the liberate to a right, and ſuch 


Stephens and 
Hanham. 
Salk. 563. 
pl. 1. 8. e 
4 Mod. 48. 
8. ©. 

1 Show. 2900. 
S. C. Skin. 
300. . Ce 


N 


right is by no means aſſignable; nor is this like an intereſſe ter- See poſt, B. 


mini, which, it is true, the leſſee may aſſign over before actual 
entry, becauſe in that caſe the leſſor is the principal agent, and 
hath done all on his part to transfer over an intereſt to the leſſee, 
which he may execute at pleaſure; and as the perſon who ſues 
the /iberate in this caſe is eſthpped to ſay, that he hath not the poſ- 
{ſion ; ſo is the leſſor in the other caſe eſtopped to ſay, that he 
hath the poſſeſſion, againſt his own leaſe. 


1. Of the Manner of Execution on the Recognizance at Common 


Law, and wherein it differs from the Statutes, &. and they from 
each other, i 


If the conuſor be within the juriſdiction of the mayor, or other 13 79. tr. 
ollcer, before whom the ſtatute merchant was acknowledged, = * 
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692 | Execution. 


be found there, then upon the conuſee's bringing the ſtatute, C. and 
to the mayor, &c. and clerk, and their finding the record of it, his 
and the day of payment lapſed, the mayor may apprehend and to t 
impriſon the conuſor (if he be lay), there to remain till he ſatif- 
| fies his creditor, 41 the 
Winch. 82. And although there be no day of judgment expreſſed in the wai 
Jon. 52. ſtatute, yet this omiffion of the clerk does not vitiate the ſtatute; tion 
for in this, as in obligations, where no actual day is appointed for ma) 
payment, the legal day 1s preſently, or when the conuſee pleaſes the 
to demand it. = PE the 
Winch. 83. But there may be a day of payment fixed in the ſtatute, and yet wh 
85 the ſtatute void; as if it be payable at Michaelmas after J. S. goes | 
to PauPs, or returns from Rome; theſe are void ſtatutes, becauſe 
it does not appear judicially to the mayor, when to award execu- 
tion; but if the ſtatute be payable the firſt return of Mzichaelmas F 
term, or before Michaelmat, there is ſufficient certainty in theſe, niza 
and the mayor ought to take notice of them. | torn 
2 Roll. But if the conuſor be out of the juriſdiction of the mayor, then after 
Abr. 473. ſhall he ſend the recognizance under the king's ſeal into Chan- odlig 
cery, after which certificate the firſt proceſs is a capias to take his ing 
body only; and if upon this the ſheriff returns a cebi corpus, the with 
debtor ſhall remain in priſon a quarter of a year, in which time he 98 
may diſpoſe of his goods and lands to the beſt advantage to pay a ſer 
his debts; but if the conuſor either omits to ſatisfy his creditor Cutic 
in that time, or if the ſheriff had returned on the capias non eff the! 
inventus, or the conuſor dead, then ſhall the execution be granted the 
againſt lands, goods, and chattels, and they be delivered to the non 
conuſee by a reaſonable extent till the debt be levied; this writ of If 
execution the ſheriff is to return into one of the benches, and ene | 
how he hath performed the ſervice. FACE! 
And here we muſt take notice, that the proceſs on a ſtatute but 
merchant differs from that on the ſtatute ſtaple, and the recog- Cay, 
nizance in nature of a ſtatute ſtaple, in four particulars : lapſe 
Bro, Statute 1. If the conuſor cannot be found within the ſtaple, nor his 0 fo 
04 wi goods, to the value of the debt ; the firſt proceſs, 4 the cer- of pe 
; tificate under the ſeal in Chancery, is to take body, lands, and bond 
goods, all in one writ, in which reſpect it is preferable to the ila- 7:0 
tute merchant, as being a much ſpeedier remedy. | ol th 
4 inſt. 79. 2. They differ in reſpect of the place of the return; for, as 1s | 
Co. Lit. 290. before obſerved, the writ of execution on the ſtatute merchant is | 
returnable in either bench; but upon the ſtatute ſtaple the writ is 
returnable into Chancery; and 23 H. 8. c. 6. which firſt brought He 
in the recognizance in nature of a ſtatute ſtaple, referring in this gg 
to the ſame proceſs and execution eſtabliſhed by 27 E. 3. ff. 2. 6% uf 
on the ſtaple, the law muſt be the ſame in both caſes. eds 
2 Roll. 3. They differ in the ſubſtance of the writ of execution, for 1. 
Abr. 475. upon the ſtatute merchant the ſheriff may deliver the lands, C. 27 
to the conuſee, upon a reaſonable extent, without the delay 0 end t] 
charge of a /iberate ; but upon the ſtatute ſtaple, or recognizance og 
in nature of it, the ſheriff, after the extent, cannot deliver the * 


lands, Er. to the conuſce, but muſt ſeize into the king's * 
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Execution, 693 


and the conuſee muſt have a /iberaze to get the lands, &c. into = 
his hands; and in this reſpect the ſtatute merchant is preferable 
to the ſtatute ſtaple, or recognizance in nature of it. | 

4. A fourth difference is, that the ſtatute merchant having Bro. Statute 
the ſal of the conuſor beſides the king's ſeal, the conuſee may Merchant, 
waive the execution given by the ſtatute, and uſe it as an obliga- n 2 
tion, and bring an action of debt on it: ſo, for the ſame reaſon Oro. Elis. 
may the conuſee, on the 23 H. 8. c. 6, the recognizance having 49+ 
the ſeal of the conuſor to it: /ecas of a ſtatute ſtaple, —.— 
the king's ſeal only, without that of the party, is affixed to it, 
which is abſolutely neceſſary in all obligations at common law. 


2. At what Time Execution may be granted on each of them. 


For the time of execution we muſt diſtinguiſh between recog-. Co.Lit.29r. 
nizances at common law and ſtatutes merchant, &'c. for upon the 2 Init 285. 
former, if the conuſee did not take out execution within a year _ ; 3 
after the day of payment aſſigned in the recognizance, he was Recog. 17. 
odliged to commence the ſuit again by original; the law preſum- 
ing the debt might have been paid, if he did not ſue execution 
within the year after the money became payable. But this law 
was (a) altered in Edward the Firſt's time, and the conuſee had (a) By 
a ſcire facias given him to revive the judgment, and put it in exe- , _ 
cution if the conuſor cannot ſtop it by pleading ſuch matters as > 45 . 8 
the law judges ſufficient for that end, ſuch as a releaſe, c. but Which wide 
the conuſee of a ſtatute merchant, &c. may at any time ſue execu- P. 
tion on them without the delay or charge of a /cire facias, 

if A. enters into a recognizance or ſtatute, c. to B. and but 2 Roll. 
one day of payment is appointed for the whole debt, B. may have "a9 468. 

: . p ro. Execut. 
execution upon failure of payment in the method before ſet down; 142 
but if the ſum be payable at three ſeveral days, as 20 J. at each Co.Lit.292. 
day, the whole debt being 60 J. when the firſt day of payment is, : Iaſt. 395. 
lapſed, the conuſee may have execution for 20 /. immediately, and ag 147. 
o for the reſt as it becomes due, without waiting for the laſt day 5 Co. 81, 
of payment, as he mult have done if the debt had been due by 
bond. And this holds as well on recognizances at common law 
2s upon ſtatutes; and the reaſon is, becauſe theſe are in nature 
ol three ſeveral Judgments, ; | 


3. Who ſhall have Executien an them, as the Perſon alters. 


Here we muſt again diſtinguiſh between recognizances at 2 Inſt, 395, 
common law, and ſtatutes and recognizances introduced by ſtatute 47”: 
law: for, in the firſt caſe, if the conuſee dies before execution rea gg 
k ö ö | f ö 16. 
lu, his executor ſhall not ſue it even within the year, without 43. 50. 
bringing a /cire facias againſt the conuſor : the reaſon is, becauſe 
the law preſumes the debt might have been paid to the teſtator, 
and therefore would not ſuffer the debtor to be moleſted, unleſs it 
appeared he had omitted to perform the judgmout; and this was 
to be done by ſcire facias brought by the executor, for the altera- 
tion of the perſon altered the proceſs at common law, But the 


27 0 | ſtatute 


Execution. 


ſtatute merchant, &'c. being deſigned to encourage ſtranger to 
trade with us, in this, as in many other inſtances, they have the 
advantage of any ſecurity known in the common law; and this dila- 
tory proceſs is taken away in theſe caſes by the ſeveral acts of par- 
liament that firſt introduced them; and therefore upon the death 
of the conuſee of a ſtatute merchant, &c. his executors may come 
into Chancery, and, upon their producing the teſtament and the 
ſtatute, ſhall have execution without /cire facias, as the teſtator 
himſelf might. | 
But the difficulty in ſettling this point will be, either when there 
are two conuſees, and one of them dies after proceſs of execution 
is begun; or where there is but one conuſee, and he dies after 
In order to clear theſe points, it is to be obſerved, 
that that which is certified into Chancery is a tranſcript of the 
record lodged with the mayor and clerk, and upon ſuch certificate 
the Chancery views the pocket ſecurity, and then proceeds to ifſue 
the proceſs according to the ſtatute 13 Ed. 1. ft. 3. de mercator; 
and if there be any diſagreement between the pocket judgments 
and the certificate, there is a new certiorari awarded to the mayor 
to inſpect the rolls, and make a re-certi 
(a) regifter. | 
When the Chancery hath iſſued proceſs in either bench, if the 
death of the conuſor, or non eff inventus is returned, ſo that it ap- 
. pears, that the perſon is not to be found to give ſatisfaction, the 
benches direct all other proceſs, in order to give the party fatil- 
And the reaſon of this is, fram the direction of the 
ſtatute to return the proceſs into thefe courts, which was upon 
this original policy, that all parties in intereſt might come in 
and have an opportunity to litigate where every man's property is 
determined. | 
But if the conuſee dies after proceſs returned into C. B. his 
executors cannot carry on the proceſs there, becauſe the ſtatute 
directs a certificate of ſuch ſort of recognizance into the Chancery, 
and the benches have no power. to proceed, but according to the 
authority derived from that court; and whenever that authority 
ceaſes, as by the death of the party, the proceſs is at an end; and 
therefore the court of Common Pleas cannot carry it mto execu- 
tion, as they could on a judgment obtained in their own court; 
but the ſuitor muſt go back into Chancery, as in all caſes where 
proceſs thence iſſuing is determined by the death of any of the 
parties. When the executor comes back into Chancery, there 1s 
a new certiorari awarded to the mayor to certify the record, both 
becauſe the ſtatute directs, that the Chancery ſhall ifſue procels 
upon the recognizance returned, as alſo that it may appear to the 
court, that the ſecurity is {till in being upon which the procels l 


proceſs begun. 


ficate, as appears in the 


If the conuſee of a ſtatute merchant ſues a capias returnable in 
B., and upon a non eft inventus, an extendi facias is awarded by 
the court, and before execution executed the conuſee dies, his ei- 
ecutors cannot carry on the execution in banco, becauſe that pro- 
ceſs out of Chancery which gave the court an authority to ** 
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Execution. 1 


being in the teſtator's name, is now determined. But when the 
executor comes baek into Chancery, he is not put to a new capias, 
but may have a ſpecial writ upon his caſe, to continue the proceſs 
where it determined, becauſe the capias would be nugatory and 


contrary to the record in banco, by which it appears, that the per- 


ſonal ſatisfaction failed, and the execution was awarded on his 
effects. But if the conuſee of a itatute merchant ſues a- capias, 
and upon a non eff inventus an alias is awarded, before the return 
of which he dies, his executor, when he comes back into Chan- 
cery, muſt be put to a new capias, becauſe the teſtator died in 
purſuit of the perſonal ſatisfaction, and there is no record in this 
caſe, whereby it appears deficient ; and therefore the executor is 
put to a new capias, that the deficiency of the perſonal ſatisfaction 
may appear on the return of it, according to the direction of the 
ſtatute, But it ſeems in both cafes, by Dyer and the regiſter, that 
there ought to be a new certiorari and re-certificate thereon, that 


the exiſtence of the ſecurity may appear at the time when the pro- 


ceſs iſſues. | 

If two conuſees of a ſtatute merchant ſue execution, and the 
ſheriff returns the conuſor dead, upon which an extend: is awarded, 
and one of the conuſees declares in court, that the other died 
fince the ſuit commenced, and therefore prays execution for him- 
ſelf; in this caſe he muſt have a re-certificate of the record from 
the mayor, and then a writ upon his caſe directed to the bank to 
continue the proceſs where it ended at the death of the other 
conuſce ; for it would be nugatory to put him to his capias again, 
va it appeared by the return of the ſheriff, that the conuſor was 
dead. 

If conuſee of a ſtatute ſtaple dies, and B. his executor ſues an 
extent in Chancery, but before execution executed B. dies, and 
adminiſtration de bonts non is granted to C. who continues the pro- 
ceſs, and after the extent returned ſues out a liberate of the conu- 
for's lands, which were taken in execution upon the extendi brought 


by B. and has them delivered to him; this is a void extent, and 


the conuſor may recover his land in ejectment; for the extendi 
being ſued in B.'s name, muſt by his death abate, and conſequent- 
ly, all the proceedings continued after by C. muſt fall, having no 
foundation to ſubſiſt on. Beſides, C. comes in paramount the 
writ of B. not as privy to himſelf, but as the immediate repreſent- 
ative of A. So, if in this caſe B. had ſued an extent, and after 
execution, and a ſeizure into the king's hands, B. died, C. ſhall 
have no liberate, becauſe he, coming in paramount the extent, 
cannot continue the proceſs, which abated by the death of B. 

If a conuſee of a recognizance in nature of a ſtatute ſtaple ſue 
execution, and after the extent and ſeizure into the king's hands 
die, his executor ſhall have no ſiberate, for that were to continue 


the proceſs which the teſtator begun, and abated by his death. 
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4. Againſt 


Dyer, 180. b. 
Reg. 148. 


2 Roll. 


467. 
25 E. 3» 38. 


2 Roll. 
Abr. 467. 
Cro. Car. 


450. 457 
Jones, 385. 


2 Roll. 
Abr. 467. 
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4. Againſt whom Execution may be granted. 


Bro. Stat. If the conuſor of a ſtatute dies, the body of the heir“ is pro. 
_ 255, tected by the ſtatute from execution, but the lands and goods of 
Mood ol. the conuſor are extendible in his hands; for it would be moſt un- 
721. 203. Teaſonable to ſubject the heir to payment of his father's debts, any 
I farther than to the value of the aflets deſcended; nor are theſe 
* Where extendible in his hands, if he be an infant at the death of the 
execution conuſor, till he comes of age. "Lhe ſtatute in this particular is 
_— founded on the reaſon, and follows the courſe of the common 
Vir after an law, by which, if judgment had been given againſt a man for 


alienation of debt or damages, and the defendant died before execution ſued, 


_ % his heir within age was not liable to execution during hig mi- 
3 W. & M. nority; but the parol demurred till he came of age. And this 


c-14. $5, privilege of infancy does not only protect the infant, but all 


OE others who are affected by the judgment; as, if there be father 


p. 460. and two daughters, and judgment be given for debt againſt the 


father, who dies, one of the daughters being within age, patti- 

tion being made, the eldeſt ſhall not be charged alone, but ſhall 

have the benefit of her ſiſter's minority, which puts a ſtop to the 
execution. up | 
co. Lit 290. So, if the conuſor of a ſtatute merchant dies, and his heit 

Bro. Stat. within age endows his mother, the land in dower ſhall not be ex- 

Merch. 33. , 5 | 
tended during the minority of the heir. 

3 Co. 14. In the next place, let us ſee how the law directs the execution, 
where the conuſor conveys the land to ſeveral perſons after the 
ſtatute acknowledged. It would be very unreaſonable to load one 
feoffee with the whole debt, when the burden ought to be on the 
whole land, into whoſe hands ſoever it comes after the recog— 
nizance acknowledged; and therefore the law allows of contribu- 
tion againſt the other purchaſers, by which we muit not under- 
tand, that they are to allow the purchaſer, whoſe land is extend: 
ed, any thing by way of contribution to the extraordinary charge, 
which he ought not to bear alone; but the perſon grieved mull 
relieve himſelf by audita guerela, which ſets aſide the execution, 
and reſtores him to the meſne profits, and obliges the conuſee to 
ſue execution of all the lands. 

Plow. 72+ And here we rauſt conſider by what rules the law has governed 

os and itſelf in ſuch executions. By the words of the ſtatute de mercaty- 

+ 12. Fibus, all the lands of the conuſor are liable, and therefore the 
conuſee may extend the execution to them all; but if while che) 
continue in the hands of the conuſor, he takes but part, it 181 
merciful execution to the conuſor, becauſe it leaves him the relt 
of the land for his ſubſiſtence in the mean time, and therefore be 
cannot ſet aſide the execution as for partiality, fince it is plain 
made for his advantage. But if the conuſor aliens part of hi 
land, then the caſe is very much altered; for if the conuſee ſues 
out execution of the land of the alienee, that were apparent par 
tiality in him, and contrary to the intent of the conulor, which 


makes all the land equally liable ; and therefore ſuch executi 
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_ Execution, 

may be ſet aſide by audita guerela, for the apparent partiality and 
injuſtice of it. And it is the ſame law where there are ſeveral 
feolfees, and execution is ſued againſt one of them only, and this 
for the ſame reaſon. But jf the lands of the conuſor only, after 
ſuch alienation, had been taken in execution by the conuſee, this 
execution had been good; for ſuch conuſor could not charge him 
with any partiality fince the debt was his own, and his perſon and 
effects {till liable after ſuch alienation, and he is ſuppoſed to re- 
ceive the purchaſe-money from the alienee; and therefore there 
is no reaſon to bring him into the payment of the debts which ſuch 
conuſor had previouſly contracted. | Fs 2 

If A. ſeiſed of three acreg in fee, acknowledges a ſtatute to 
J. S. and enfeoffs B. of one acre, and C. of another, if J. S. ſues 
out execution againſt B. he may have an audifa querela to oblige 
the conulee to 9 75 the lands of A. and C. equally, for 13 Ed. 1. 
fays, that all the lands of the conuſor ſhall be extended into whoſe- 
ſoever hands they come; and therefore the acre of B. ſhall not be 
liable to the whole debt, when the ſtatute in this caſe ſubjeCts the 
other two: but if J. &, had ſued execution againſt A. the conuſor 
only, he ſhall have no audita guerela to avoid it: ſo, if in this cafe 
the conuſor had died, and execution had been ſued againſt the 
heir, he ſhall have no contribution againſt B, and C. becauſe the 
heir comes to the land without any conſideration, and the conuſor 
might bind his heir, as far as the land deſcended would anſwer 
his debts. And yet in ſome cafes the heir ſhall have contribu- 
tion; as if the anceſtor acknowledge a ſtatute, and die, leaving 
iſſue two daughters; or if the land which deſcends be of the na- 
ture of borough-engliſn or gavelkind, the heir at law ſhall make 
the ſpecial heirs contribute, becaufe all of them come in as heirs 
to the land deſcended, and are equally charged with his debts, _ 

But if A. in the principal cafe had conveyed his three acres to 
B., C., and D., and the conuſee extended the acre of B. who after 
the eztent conveys by fine his acre to J. N., in this caſe J. N. 
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Bro. Stat. 


Merch. 49s 
2. Inſt. 396. 


3 Co. 13. a 
7 Co. 39. a. 


Roll. Abr. 


311. 2 Roll. 


Abr. 472. 
Plow. 72. 


cannot avoid the extent by audita guerela, and have contribution 
againſt C. and D., for though the feoffee of a feoffee may have con- 


tribution where the conveyance is before the extent; yet in this 
caſe J. N. claiming under a fine levied after the land was actually 
extended, muſt hold it under the incumbrance, for tranſit terra 
cum enere ; and it is no way unreaſonable that he ſhould hold it as 
he purchaſed, ſince he is ſuppoſed to pay a conſideration accord- 
ingly: beſides, the judgment in the audita querela is, that the 
plaintiff ſhall be reſtored to all the meſne profits, which F. N. 
cannot have in this caſe, becauſe the extent was ſued before he 
3 and he can have no title to them but from the fine 
evied. 5 

If 4. binds himſelf in a recognizance or ſtatute, and after his 
death ſome of his lands deſcend to the heir of the part of the fa- 
ther, and ſome to the heir of the part of the mother, both heirs 
mall be equally charged; and if the conuſee loads one only, he 
ſhall have contribution, G5 OUT ag 2 

2 1 


3 Co. 13. u. 


2 Co. 25. b. 
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698 Execution, 
2 Roll. If A., B., and C. bind themſelves jointly and ſeverally in 2 
Abr. 465. ſtatute, the conuſee may have execution againſt one of them 
alone, or againſt all together ; but he cannot have execution 
againſt two only; for the execution muſt purſue the ſtatute, 


which is joint or ſeveral z. but execution againſt two is neither 
one nor the other. | 


3- What Things are bound by them, and are liable to be extended 
for the Satisfaction of them. 


Hob. 60. The ſtatute of 13 Ed. 1. de mercatoribus, which, as appears in 
1 2 the preamble, was for the ſecurity of merchants and encourage. 


ment of trade, ſubjected not only the goods and perſon, but the 
lands likewiſe of the debtor into whoſe hands ſoever they came, 
after the ſtatute acknowledged: therefore, if the perſon of the 
conuſor only be taken in execution on a ſtatute, and die, his goods 
and lands are {till liable to the extent, becauſe being all due at firſ 
to ſatisfy the conuſee, he may, at diſcretion, take them all at one 
time, or at ſeveral. ; 

3 Co. 12. 90, if a conuſor fell all or part of his lands, after he has bound 
ox Roll. himſelf, the conuſee may ſtill extend it by the words of the ſtatute; 
Winch, 84. otherwiſe it would be in the power of the conuſor to fruſtrate the 
ſecurity intended by the law : ſo, if the conuſor purchaſe after he 
has bound himſelf, ſuch lands are ſubject to execution; for the 
ſtatute ſays, „“ All his lands ſhall be extended,” which {till muſt 
be underſtood of thoſe only which he has a power over, and may 


charge; and conſequently, thoſe which he diſpoſed of for valu- 


able conſideration before his entering into the ſtatute are not 
liable in the hands of the purchaſer, for they really in no ſenſe can 
be called his lands. 1 
2 Roll. If the conuſor has two manors, the conuſee may ſue execution 
Abr. 472. in which of the manors he pleaſes, for he may diſpenſe with any 
part of the proviſion the ſtatute has made for him. 
Bro. Execu= If tenant in tail acknowledge a ſtatute and die, and the conuſot 
— 35 ſue execution againſt the iſſue, the iſſue may avoid it, either by 
* © * aſlife or audita querela; for no charge of the conuſor's can affed 
the land in tail longer than his own life, by virtue of the ſtatute 
de donis, which as to ſuch lands repeals the other. 
2 Roll. If in this caſe, tenant in tail, after he had bound himſelf, had 
Abr. 473. enfeoffed J. S., and for his further aſſurance had levied a fine to 
him, the conuſee may extend the land in the hands of J. S., and 
neither he nor the iſſue in tail can avoid the execution, for the 
iſſue is totally barred by the fine, and J. S. purchaſed the land un- 
der the charge, and conſequently, mult hold it ſo. 
Bro. Execut. But if tenant in tail bind himſelf in ſuch recognizance or ſta- 
= e tute, and die, and his iſſue enfeoff J. S., it ſeems, the conuſet 
ſeem ta be may extend the lands in the poſſeſſion of F. S. | 
law, nor conſiſtent with the caſe next but one. Supra, * 


2 Roll. If a reverſioner upon a leaſe for years acknowledge a ſtatute, 


Abr. 472+ both the reverſion and rent are extendible, and the conulee = 
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have an action of debt for the rent. So, a rent upon an eſtate 
for life may be extended for ſatisfaction of a ſtatute : but the 
conuſee in this caſe can have no action of debt for the rent, any 
more than the reverſioner himſelf could have; becauſe, during 
the continuance of the freehold, no action of debt lies for the 
rent. 

If a reverſioner in fee upon an eftate for life acknowledge a 
ſtatute, and after grant the reverſion upon the death of tenant for 
life, the conuſee may extend the land, for the reverſion being a 
tenement is bound by the ſtatute. 

So, if A. ſeiſed of a rent-charge bind himſelf in a ſtatute mer- 
chant, this rent is extendible, for the word land, which the ſtatute 
ſubjects to the execution, includes all hereditaments extendible, 
and the conuſee in this caſe may diſtrain and avow for the rent, 
though the tenant never attorned; for the law creating his eſtate 
gives him all means neceſſary for the enjoyment of it. 
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Vide head _ 


of Kent, 


Moor, pl. 
118. 2 Roll. 
Abr. 473 · 


Moor, pl. 
104. Co. 
Lit. 135. 
By ſtat, 

27 E. 3. 

ſt. a. c. .* 
the conu 
hath an 


eſtate of freehold. Vide poſs. 


If the grantee of a rent-charge, after the acknowledgment of the 
ſtatute, releaſe to the tenant, by which the rent is extinguiſhed, 
yet upon failure of payment the conuſee may extend it; for to 
this purpoſe it has ſtill a continuance, the ſtatute de mercatoribus 
binding all the land (which includes all hereditaments extendible) 
the conuſor had at the time of entering into the ſtatute z; conſe- 
quently, this muſt be liable into whoſe hands ſoever it comes. 

If the conuſor has lands in ancient demeſne, they ſhall be ex- 
tended on forfeiture of the ſtatute z for though diſputed titles to 
theſe lands are not determinable in courts of common law (and 
therefore ejectment does not lie of them) left the tenants ſhould 
be brought from the ſervice of the plough ; yet they are ex- 
tendible in this caſe, for the extent is performed by the ſheriff in 
pats, and the title of the land is not directly put in plea or diſpute 


in the king's courts, by which the tenant might be brought from 
his buſineſs. | | 


If a feoffment be made to A. upon condition to re-infeoff the Co. Lit. 223. 


feoffor, and A. binds himſelf in a ſtatute z if A. continue ſeiſed of 
the land, or re-infeoff the feoffor, the land in either caſe may be 
extended-by the conuſee: for whoever comes to the land under the 
feoffment of A., takes it chargeable with the ſtatute, and conſe- 


7 Co. 39. 
Lin e 


caſe. 


Abr. 472. 
Hob. 47. 
but Dyer, 
372. cont. 


2 Co. 59. 


Julius Win- 


nington's 
caſe, 


quently, is liable to the execution. But if the feoffor had entered, 


as he well might, becauſe the feoffee had diſabled himſelf to per- 


form the condition, inaſmuch as he cannot return it in the ſame 


pight it was given him, then he ſhould not be charged; for 
this being a lawful entry, like an eviction in a court of record, ſets 
aide all incumbrances. But if in this caſe A. had been diſſeiſed, 
and then bound himſelf in a ſtatute, this had not charged the land 


curing the diſſeiſin, and conſequently, there is no diſability to per- 


orm the condition; for a diſſeiſee can no more charge his right, 
as ſuch, than he can transfer it; nor is the land extendible in the 
hands of the diſſeiſor; becauſe, though his entry is tortious, yet he 
held it free during the diſſeiſin, as the diſſeiſee enjoyed it: _ 
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Co. Lit. 
184. b. 

2 Roll. 
Abr. 88. 
6 Co. 79. 
Lord Aber- 
gavenny's 
cale. 

Co. bit. 
185. a. 

6 Co. 7k, 
79- 


the difſeiſee enters or recovers by action, then the land becomes 
chargeable with the ſtatute. | | 
It A. and B. be jointenants in fee, and A. enter into a ſtatute, 
and die before execution ſued, the land is not extendible in the 
hands of B. becauſe he claims the land as ſurvivor from the fir} 
eoffment which conveyed it to him free from any charge. But 
if the conuſee had ſued execution before the death of A., the fur. 
vivor B. ſhould hold it charged; for execution is equivalent to a 
ſale, and, like a leaſe for years, ſhall bind the ſurvivor. So, if 4, 
in this caſe had, after the acknowledgment of the {tatute, releaſed 


to g., then the land would be chargeable with the ſtatute, though 


A. ſhould die before execution, becauſe the acceptance of the te- 
leaſe prevents him from claiming by ſurvivorſhip ; for by there 


| leaſe B. had the land before his companion died. 


Co. Lit. 
18 5. 2. 


2 Roll. 
Abr. 472. 


But the law is otherwiſe in the caſe of parceners; for if one of 
them charged the land, the other ſhall hold it under the incum- 
brance of the ſtatute, for he comes in as heir by deſcent under the 
charge; whereas the jointenant ſurviying claims from the firlt 
feoffment, which is prior to the charge. 

If a conuſor, at the time of acknowledging a ſtatute, has goods 
and chattels to a great value, they are all liable to ſatisfy the conu- 
ſee, if they be found in his hands when execution is ſued : but if the 


conuſor diſpoſes of them, they ſhall not be extended in the hands of 


Roll. Abr. 
246. 444+ 


Co. Lit. 46. 


Vide tit. 
Baromg and 
Feme. 


Merch. 1 3, 


y Co. Lit, 


„A. 


nuſce may take all at once, or different times; ſo that if i 


a purchaſer, as lands may be; for ſince there is no ſolemnity eſta- 
bliſhed or required, it is impoſſible to find in whoſe poſſeſſion they 
he, in order to extend them: beſides, it muſt neceſſarily put a ſtop 
to trade and commerce, if execution was to purſue the goods wher⸗ 
ever they were found. | PT . 

If a huſband, poſeſed of a term in right of his wife, acknowledge 
a ſtatute, and die, the leaſe ſhall not be extended in the hands of the 
wife; for though the law gives him an abſolute power over the 


term, ſo as to diſpoſe of it, yet if he does not make uſe of that 


power during the coverture, the wife ſhall enjoy it free as ſhe 
brought it to him. But if the execution be ſued in his life, 
and the term extended, this will bind the wife; for the en. 
tent is a diſpoſition in law to anſwer the conuſee's debt, and there: 
fore, ſhall affect the wife as much as if he had ſold the term, ot 
ranted it for years, | | 

If the huſband be cid of lands of inheritance in the right df 
his wife, and acknowledge a ſtatute, upon which execution is ſued 
the heir upon the death of the feme, may enter and avoid the es- 


tent : but this muſt be underſtood of lands of which he cannot be 


tenant by the curteſy; for ſuch he may as well charge as conve) 
during his life, to bind the heir, | 

By what has been faid, it appears what things are extendibe 
and liable to execution for the ſatisfaction of ſtatutes merchant, of 
the ſtaple, and recognizances in the nature of the ſtatute ſtaph] 
and the ſame are alſo liable to ſatisfy all debts due on .recogny 
Zances at common law, only with this difference, that in th 
former caſes both body, goods, and lands, being all due, the 


extend 
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210911 5 
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Execution. | _—_ 
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ome I tends the lands firſt, he may afterwards take the body; whereas | 
X upon the recognizance at common law, if the conuſee ſues an = 
tb egit, he can have no capias afterwards to take theebody, becauſe | 
in the | 


8 he hath determined his choice by that writ to the goods and chat» 
| e * tels, and a moiety of the land. 


* — 


[ 
the ſur- 1” | | | fF 
1 4. What Proviſion the Law has made for Tenant by Statute [1 
nt to a - 2 YG . 
of 4 Merchant, &'c. in caſe of Eviction, | id 
2 By the common law, aſter a full and perfect execution had by 32 f. 8. 0 
Ps extent, returned and entered on record, the conuſee could have © - [41 
a d rer no new re- extent on the effects of the conuſor, becauſe there was | 
due fe. once ſatisfaction given to the creditor on record, though the lands | 
fone of had been recovered from him before he had levied the debt out of 
i one Wl them. The ſeverity of this law was laid aſide in Henry VIII's 
| 43 4 time; for in the 32d year of his reign it was enacted, That if lands 

nder th 


delivered in execution on juſt cauſe be recovered from the tenant 


the hril by execution before he hath received his whole debt, the conuſee 
(and by a favourable conſtruction of the ſtatute, his (a) executors) (e) 8 C 

a9 goods may have a ſcire facias out of that court where execution is firſt Lit. 290. 
he con- I awarded, or out of any court where the record ſhall be moved by 

but if the BY urt of error and affirmed; but this ſtatute is to be conſtrued 

hands o under theſe reſtrictions, that where the conuſee hath remedy ſor 

nity ella. part of his debt in praſenti, or in futuro, for the whole or for 

ſion they part, there he can have no aid nor benefit of this ſtatute. 

put a ſtop As, if all the lands extended but one acre be recovered from co. Lit 289. 
»ds where we conuſee, he ſhall have no advantage of this ſtatute, becauſe 

ooh the act relieves thoſe conuſees only who are clearly, without re- 


8 medy, which the conuſee cannot be ſaid to be in this caſe, where 
nas 0 i he has one acre left him, though ir be but a poor remedy. 
| ts . If A. be bound to B. in one ſtatute, and to C. in another, and Co. Lit. 
fe of t 8 C. firſt ſue execution, and extend the lands, and afterwards B. 289. b. 
ee 1 5 10 extend and take the lands from C. as by law he may, becauſe his N 
1 his beute is prior, C. ſhall have no benefit of this ſtatute, though he 
F ou has not one acre left him, becauſe he hath a remedy in futuro; 
and there: lor after the extent of B. is ended, he ſhall re-enjoy the lands by 
e term dd Nlorce of the former execution: ſo, for the ſame reaſon, if the wife 
f the conuſor recover dower againſt the tenant by execution, he 
bath no relief from this ſtatute. a N 21 
If a leſſor ouſt his leſſee for years, or diſſeiſe his tenant for Co. Lit. 289. 
ite, and then acknowledge a ſtatute, and the conuſee ſue execu- 
'on; if the leſſee in either caſe re- enter, the conuſee is not re- 
ered by this act, becauſe he has a remedy in futuro, viz, after 
the death of the leſſee, or the leaſe ended by holding over. | 
| 21 tenant in execution, by recognizance at common Jaw, or by a Ink. 356, 
paute merchant, &c. be diſſeiſed, he may, by the expreſs words: Co-, lit. 
f the ſtatute, have an aſſiſe of novel diſeiſin alſo; and if there“: 


he right of 
on is ſued, 
o1d the & 
> cannot be 
e a8 come) 


- extendidle 
1erchant, ol 
tute ſtaple 


7 1 de no aſſignment by the conuſee in his lifetime, they ſhall go to- 
wy the co⸗ A executor, being really but chattels, who in caſe of a diſſeiſin 
n „ beve che fame remedy the teſtator might have had by an 
| exten Jtable conſtruction of the ſtatute. 


Before 


4 Co. 82. 
2 Roll. 
Abr. 478. 


conuſor is to have his land again. | 


Execution. 

Before we conſider in what caſes theſe tenants by ſtatute mel. 
chant, &c. can hold over the time of their extent, it is firſt to dis. 
be obſerved, that the ſheriff is to make a reaſonable extent of the 
lands; ſo that computing the debt and value of the land, it wil 
be eaſily known how long the extent is to continue, and when the 
Here we mult diſtinguiſh between the act of a ſtranger and the 
act of the conuſor; for in caſe of a diſſeiſin or any interruption WW g 
by a ſtranger, the conuſee ſhall not hold over the time of the ex. faci 
tent, but is to have ſatisfaction for the injury done by action A 
againſt the ſtranger: but if the conuſor himſelf had given the fte 


tenant by execution any interruption, or hindered him from taking WF ſtati 


2 Roll, 
Abr. 479: 


3 Co. 67. 
2 Roll. Abr. 


478.9. 


4 Co. 82. b. 
2 Roll. 
Abr. 478. 


the profits, there, the tenant might either hold over, or have an year 
action againſt the conuſor; for, as in the firſt caſe, it would be 


unreaſonable to puniſh the conuſor for the act of a ſtranger, by <a 
keeping him out of his lands; ſo, in the laſt caſe, it would be B 
equally unreaſonable to permit the conuſor, by any act of his, u me. 
turn the conuſee out of the land before he has levied the debt. being 


If land of a leſſee for life, or years, be extended upon a ſtatute i But 
and afterwards part be recovered in an action of waſte, for walteM the | 
done by the conuſor before the extent, the conuſee ſhall hold thei land 
reſidue over the time of the extent, becauſe no act of the conf of +} 
ſor's ſhall prejudice the conuſee, or hinder him from levying hu cnn; 
juſt debt out of the lands: but if the land had been recovered (ich 
for what was committed by the conuſee, there, he ſhould not take the 1 
advantage of his own wrong, and hold over to the prejudice d 
the conuſor. | j | 

So, if tenant in execution either ſuffers the land to lie waſte, 
or neglects to levy the debt out of it, or if he makes a conditioni 


ſurrender of the land to him in the reverſion, and enters for tix Th 
condition broken; theſe are all his own wilful acts; and it is bl parce 
reaſonable he ſhould ſuffer for them, and not hold over the land u rent f 
the prejudice of the conuſor. guiſne 
But on the other hand, where there is no default or negligent nuſce, 
in the conuſee, but he is prevented from making the uſual profi it, for 
of the land by the act of God, as, where the land is ſurround part o 
by water, or rendered unprofitable by wild-fire, there, the cou der m 
ſee ſhall hold over the time of the extent; for it would be wlll the ex 
reaſonable to puniſh the conuſee for what he could by no ind If t 
or poſſibility prevent. | $6 land, 
| | | of the 
7. The ſeveral Ways of vacating and diſcharging theſe Statut houg] 
and this either before or after Execution. de 
a 55 | ar 
As we find that both body, goods, and lands are liable to e at con 
cution, and the conuſee may, at pleaſure, take one or all by , to the 
writ of execution, or all at different times by ſeveral writs of eu lay an 
cution, we ſhall conſider, therefc 
iff, What acts of the conuſee will diſcharge the land, or f accord 
pend the execution of it for a time; and this either before "I this ca 


f 


after execution ſued. / 


Execution. 703 


ite mer 2dl;, What acts of the conuſee will vacate the ſtatute, Ws. by 
; firſt to diſcharging both body, goods, and lands; and this either by can- 1 
it of the celling the ſtatute, or by defeaſance, or releaſe, which are equi- 
, it will valent to it; and herein of the Audita Querela, which is the pro- 


vhen the per remedy for the conuſor, if execution be ſued after ſuch acts 

| are preferred by the conuſee. | | 
r and the zal), In what caſes the conuſor may avoid and deſtroy the 
rruption WW ſtatute by entry or plea, and in what caſes he is put to his ſeire 
f the er. acias. : 
y aCtion As to the firſt point; if A. acknowledges a ſtatute to B., and 2 Roll. 
wen the WW afterwards another to C., in this caſe B. is firſt to be ſatisfied, his 2 470. 
wm taking ſtatute being prior in time ts C.'s; yet if B. accepts a leaſe for 3 
r have n ycars from A. then may C. ſue execution firſt, becauſe B. by his 
would be acceptance of the leaſe, has ſuſpended the execution of his ſta- 


anger, by tute during the term. 

would de But if a conuſee accepts a feoffment of parcel of the land from Plow. 72. 
of his, u the conuſor, the reſidue in his hands is {till liable; for his body 2 Rell. 

e debt. being {till liable, whatever remains in his hands muſt be fo too: n ws 
a ſtatute, WW But if the conuſor had enfeoffed a ſtranger of the reſidue, then Merch. 42. 
for walte i the conuſee by his purchaſe of part, had difcharged the whole F. N. B. 


104. Crs 


Il hold de land; for the conuſor, by his purchaſe, has diſcharged that part Ela. 736. 


the conv of the land from being liable to the debt, ſince his own lands 
levying WW cannot in any manner be liable to his own ſecurities; and having 
recover diſcharged a part of the land by his own act, it is a diſcharge of 
1d not tie the whole, ſince ſuch act of his has prevented the legal execution 


rejudice oF on the whole lands, in the manner the ſtatutes have directed, 
| and therefore to execute it on the other alienees is partial, and to 
execute it on himſelf, together with the other purchaſers, is im- 
practicable. 5 T + | 

Thus, if a conuſee extends a rent-charge, and after purchaſes Savil, 69. 
parcel of the land out of which it iſſued ; this frees the whole 
rent from the ſtatute z for, beſides that the rent-charge is extin- 


guiſned, and, conſequently, can be no jonger in extent, the co- 


o lie waſte, 
conditiond 
ters for tie 
ind it is but 
the land to 


r negligent nuſce, by his purchaſe, though it had continued, has diſcharged 
uſual prof it, for the whole rent was extended to anſwer the ſtatute ; and 
 furroundYl part of it being difcharged by the conuſee's own act, the remain- 
e, the co der muſt be liable to the whole debt, which would be contrary to 
ould be ui the extent, or elſe muſt be diſcharged. 


If the conuſor enfeoffs the father of the conuſee of part of his 2 Roll. 
land, and a ſtranger of the remainder of it, and, upon the death Abr. 47. 
of the father, that part deſcends to the conuſee; this deſcent, 
eſe Statutt though before execution, diſcharges the whole land, and the 

3 ſtranger ſhall enjoy his purchaſe free from that ſtatute; for ſince 
the lands are made liable, which were not ſo, to any executions 
liable to * common law, the conuſee muſt take the execution according 
or all by ® to the ſtatute, which in this caſe cannot be had, ſince he cannot 
writs of e lay any part of the debt upon the land, which he is owner of : 

| therefore, not being able to take execution on the whole land, 
land, or is «cording to the ftatute, his remedy fails; and there can be, in 
Re! as caſe, no proviſion of the common law in his favour, - 


=_ | If 


no ind 
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to Statute If the conuſor enfeoffs the conuſee of all his lands; by this ] 
yr Fan. 25. purchaſe the conuſee has diſcharged the land from the extent, he. die: 
Abr. 4750. Cauſe it would be moſt abſurd to extend his own land to pay his his 
own debt : but if the conuſor repurchaſes the lands, he has reviyed the 

the extent againſt them; for the firſt feoffment only diſcharged, I 

or rather ſuſpended, the execution againſt the land, and left the in e 

body and goods ſtill liable; and whilſt the conuſor is ſubject to waſ 
execution, ſo long will all lands he purchaſes after the acknow. may 


| ledgment of this ſtatute be ſubject. | 
Plow. 73> 80, if the conuſor, after the repurchaſe, had aliened to a of t 


ſtranger, the conuſee might ſue execution againſt him ; for he done 
purchaſed them ſubject to the incumbrance of the ſtatute, ſince leſt 
they were chargeable in the hands of the conuſor. es exec 
But all theſe acts of the conuſee, which diſcharge the land T 
only, muſt be underſtood to be done before the execution ſued, raca 
Let us ſee in the next place, how far ſuch acts will affect hin W this 
after execution is ſued, and we ſhall find them not only to i 
diſcharge the land, but the body and goods alſo, as will appear by W are 
| the following inſtances: _ | 8 com: 
2 Roll. For where the body and lands of the conuſor are in execution, 20 
p. and the conuſee purchaſes the whole or parcel of the land; this WW or up 
n | 5a diſcharges not only the land, as in the precedent caſes, but the 3d 
Merch. 42. body alſo ; for the lands are taken in execution as a real ſatisfac W right 
tion for the debt, and therefore, as in all other caſes of execution, have 
are a diſcharge of the body, which is but a pledge for ſatisfac- acts 
tion: but theſe debts being preſumed to be mercantile, are there- WW be co 
fore to be ſatisfied as ſoon as poſſible, that the merchant may at- W %, 
tend his buſineſs; for which reaſon the ſtatute allows, that, where WI notw. 
the real ſatisfaction is had by the extent of the lands, yet the body IM ſtill c 
ſhall be a pledge, in order for a more ſudden ſatisfaction, if the men's 
money can be raiſed: but yet if the real ſatisfaction by the put: elude: 
chaſe or deſcent of the land be diſcharged, as it muſt be when the Bu 
conuſee cannot have it in the manner it was extended, (as the co: ©xecu 
nuſee cannot have in this caſe, fince he cannot have the term an deſtru 
fee · ſimple in the land together, ) it follows of courſe, that the body, after! 
which is only a pledge, cannot continue in execution, when tha cauſe 
which was the real execution is diſcharged in the hands of the i remed 
conuſee : ſo, if the conuſee ſurrenders part, or the whole land, let afic 
this diſcharges both land and body; for the body being only i be ple; 
execution, in order to oblige him the ſooner to ſatisfy the c- fault x 
nuſee, when he by any act acknowledges himſelf ſatisfied, # relieve 
he does by the ſurrender, the body muſt conſequently be {et i 1 
liberty. | 
2 Roll. Thus, if the bodies of A., B., and C. be in execution, and the Anc 
Abt, 477. conuſee come into court, and ſay, that he will not have one dl the co 
them in execution; if this be entered -of record, it ſhall dt audita 
charge every one of them: the reaſon is, the debt being 2 which 
and chargeable on each of them, his acknowledgment of {aw mn 


* by this act of one of them, ſhall, like a releaſe, 
to all. | | 1 9 5 _ 
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Execution. 


If A. and B. acknowledge a ſtatute to C., who takes their bo- 
dies, and the lands of B. in execution; if afterwards B. die, and 
his land in execution deſcend to C. the conuſee; this diſcharges 
the body of 4. 8 | 5 "3t5 0 

If a conuſor be leſſee for life, and his body and lands be taken 
in execution, and the conuſee, being in by the extent, commit 
waſte, for which the reverſioner recovers the land (as he well 
may, becauſe the eſtate of the leflee, which was extended, was- 
lubject to the puniſhment of waſte) ; this ſhall diſcharge the body 
of the conuſor : ſecùs, if the land had been recovered for waſte 
done by the conuſor; for then the body ſhould not be diſcharged, 
leſt the conuſor by his act and wrong ſhould free himſelf from the 
execution. : 98 

The next thing conſiderable is, what acts of the conuſee will 
racate the ſtatutes, by diſcharging body, goods, and lands, and 
this may be done, | 


, By cancelling the ſtatute, as tearing off the ſeals, which 


are ſo eſſentially neceſſary, that without them the ſtatute, like 


common ſpecialties, is wholly void and uſeleſs. 
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2dly, By defeaſance, which may vacate the ſtatute abſolutely, 


or upon condition. | Habs 

3dly, By releaſe, which is a ſolemn renunciation of a man's 
right by deed. But it may be demanded how theſe ſtatutes, which 
have the force and ſolemnity of a judgment, can be avoided by 
aQts of leſs notoriety than themſelves, as theſe acts in pais muſt 
be confeſſed to be, which overthrows the eſtabliſhed rule, unum- 
quodque ſolvi eo ligamine quo ligatur ? The anſwer to this is, that 
notwithitanding the releaſe, &c. from the conuſee, the ſtatute 
ſtill continues in force; but the law, with reaſon, conſtruing all 
men's deeds moſt ſtrongly againſt themſelves, by theſe acts, pre- 
cludes the conuſees from execution. | | 

But if the court, at the inſtance of the conuſee, grams him 
execution, as they really ought, fince nothing appears to them 
deſtructive of the ſtatute z what remedy has the conuſor ? For 
after ſuch releaſe or defeaſance he cannot ſtop the execution, be- 
cauſe he has no day in court to plead this in bar; but his proper 
remedy in ſuch caſe is by audita querela, which is a writ to 
let aſide an unjuſt judgment, for ſome injuſtice which could not 
be pleaded in bar; for if it might, then it was the party's own 
fault not to plead it in bar of ſuch unjuſt demand, . which is not 
relieved by this writ, that proceedings might not be endleſs *. 


F. N. B. 
104. 

2 Sid. 108, 
109. Co. 
Lit. 290. 
Moor, pl. 
6 # 


93- G 
* Oz. If it 
might not 


be done 
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tion, a 
mu: 


more 


expeditious, 


and much leſs expenſive method? The ſame query is applicable to many of the following caſes. 


And if, upon a ſcire facias on a recognizance at common law, 2 Roll. Abr. 


the conuſor is returned ſummoned, he ſhall never avoid it by 
audita querela, becauſe the recognizance was upon condition, 


which he hath performed: for by the ſummons he had a day in 


Court given him to plead the performance of the condition, which 
would have been ſufficient to ſtop the execution; but if the ſhe- 
tiff had returned, that he found nothing whereby to ſummons the 


PS which execution had been granted, then the conuſor 
0L. II, e | 


2 2 might 


306. Cro. 
Eliz. 4. 25. 
3 Sid. 55 


Sid. 54. 
Ray m. 19. 


F. N. B. 
104. 
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might have an audita querela, and then the releaſe of the conufee, 
or the performance of the condition, might well be ſuggeſted 
therein, becauſe he had no day in court to plead them in bar of 
the execution, Bs | 1 

If A. be tenant for life, remainder to B. his ſon in tail; A. en- 
ter into a recognizance, and die, C. bring a ſeire faciat, and B. be 
returned heir and tertenant, and warned, but make default, he 
can have no audita qucrela to avoid this execution, becauſe he had 
a day given in court to ſet aſide the recognizance; and it was his 
folly not to appear when warned. | | 

If A. enters into a ſtatute to B., and pays the money at the day 
aſſigned, upon which the ſtatute is cancelled, and after B. forges 


a new ſtatute in the name of A., in this caſe A. may relieve him- gone 
ſelf by audita querela; for the forged ſtatute having all the eſſen- Pra) 
tials of a true one, the court was obliged to look on it as ſuch, till A 
the contrary appeared, which the conuſor could not fet forth be- "xn 

as. 


Roll. Abr. 
31Þ 


F. N. B. 
105. 

2 Roll. 
Abr. 307. 


Moor, 811. 
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Trot and 
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Cro, Elis. 
40. 551. 
And. 132. 
Roll. Abr. 
313. 

Co. Lit. 
265. 291. 
10 Co. 47. b. 
2 Roll. 
Abr. 470. 


fore execution, having no day to appear judicially in court, and 0 
therefore is put to this writ to avoid the execution founded on the facia, 
injuſtice of the pretended conuſee, ; Wa 

If the conuſee of a ſtatute, upon agreement with the conuſor Mt ©? <<: 


delivers up the ſtatute in lieu of an acquittance, and after ſues tag | 
execution, and the conuſor prays a re-extent, becauſe that the wee 
land was extended too low, and has it granted to him, he ſhall 93 5 


never avoid the extent by audita querela, becauſe by his praying any C2 


the re-extent he admits the ſtatute good and executory. 8 put 
If a conuſee of a ſtatute gives a deed of defeaſance to the co. WW." ! 
nuſor, and afterwards ſues execution contrary to the form of the his de 
defeaſance, the conuſor may have an audita querela, becauſe the land, t 
defeaſance precludes the execution, if the terms or condition of . this 
it be performed by the conuſor; and the conuſor may have the were 
audita querela, though the condition be not performed according WM.” end, 
to the defeaſance, if execution was ſued before the condition n the 
broken, becauſe the conuſee extended before his time; and there- is vs 
| | 


fore the execution being unjuſtly ſued muſt, conſequently, be an 


Ig 
injury to the conuſor. : | «mage 


; 5 ant 
In an audita querela, the caſe was this; the conuſee gaye a de- 1 Al | 
feaſance, that if he ſyed execution of the lands the conuſor had 0 15 
ord in 


in Kent, the ſtatute ſhould be void; the conuſee, contrary to this 
defeaſance, extended the land in that county; and it was all 
judged this writ well lay, to avoid the execution and vacate the 
ſtatute; for the defeaſance was no way repugnant to the ſtatute, 
becauſe the conuſee might ſtill extend the lands of the conuſor in 


ertain, 
f hen fi 
no ad 
awful, 


; * 

any other county, and take his body and goods. 3 6 
If the conuſee releaſes to the tertenant all right, intereſt, and e 
demands, together with all ſuits and executions, and afterward ſues pp 


. = cor © 
execution, the tertenant ſhall have an audita querela to ſet aſide this If p- 


execution; and this differs from the caſe of Burrows and Gray in 


Cro. El:z., for there the conuſee releaſed only all his right, 10- p wy 
tereſt, and demand to the tertenant, which was held not to be "gg 
ſufficient, becauſe he had only a poſſibility, and no intereſt in the Wl. 0 oo 


land before execution, and, conſequently, could not releaſe oe 
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= he had not : but in the former cafe, though the conuſee had no 
6 fight to the land before execution, yet there are words ſufficient 
to diſcharge the execution, ſince it is releaſed by expreſs words: 
8. and in the firſt caſe, the words of the releaſe refer to the execu- 
B. be tions, ſuits, and demands upon the ſtatute, which ſtatute, ſince 
It; . it was in being, the executions and demands upon it may be re- 
ha leaſed at any time; but in the other cafe the words right, title, 
ts and intereft relate to the land, which the conyſee had no intereſt 
| in till execution ſued, and therefore cannot releaſe or transfer 
he day over what he had not: beſides, in the firſt caſe, the conuſee has 
forges releaſed all ſuits, by which, ſays my Lord Coke, the execution is 
e him. WM gone} becauſe no common perſon can have execution without 
| effen. brayer and ſuit to the court. | | 
ch; till Another method of avoiding executions is by ire facias ad re- 2 Roll. 


ich de⸗ habendam terram : and this writ differs from the audita querela, for Abr. 480. 


N, ald that avoids an execution unjuſtly obtained at firſt 3; but the /cire 
on the ag allows the execution juſt at firſt ; but ſhews, that the end 

It for which it was granted being obtained, it ought of conſequence 
one; to ceaſe. . | | La 
eo thich If the conuſor, after his land is extended, tender the money to 2 Roll. Abr. 
hat the the conuſee, who refuſes it; or if the debt, with all coſts and 479 480. 
he ſhall damages which the ſtatute de mercatoribus allows, be ſatisfied from 1 mp 
praying any caſual profit ariſing from the land; in theſe caſes, the conuſor 9 


1s put to his ſeire facias, and cannot enter: but in caſe of an elegit 
the co. Ina recognizance at common law, when the conuſee is anſwered 
m of the his debt, by the perception of the certain and uſual proſits of the 
-auſe-the land, the debtor may enter, and is not put to his /cire facias: yet 
dition of MI” this caſe, if the creditor be ſatisſied by an accidental perquiſite, 
have the there, the debtor cannot enter, but mult have a ſcire facias ad re- 

cording babendam terram. And the reaſon of theſe diſtinctions is, becauſe, 
-ondifitn in the firſt caſe, the execution iſſues according to the direction of 
nd there- the ſtatute, not only till the principal debt be levied, but all coſts 
92 den " damages ariſing by reaſon thereof; and therefore, ſince the 

amages are not aſcertained, the record will always oppoſe an 
ve u 8 wth which is but an act in pais, and cannot be turned to the de- 
> (af had jealance of a matter of record, till ſuch damages are ſettled on re- 
ary to this prd in the ſcire facias : but in the ſecond caſe, when the debt is 
t was 20 2 and the value of the land aſcertained in the extent, there, 
Facate the * 3 debt is paid by perception of ſuch ſettled profits, there 
he ſtatute, _y 5 record to oppoſe an entry, and therefore an entry is 
conufor in If _ ut where the ſatisfaCtion ariſes from accidental profits, 

E 5 o not appear in the extent, this then is ſtill matter of 
tereſt, anl Wl. rd, in oppoſition to the entry, ſince ſuch accidental profits do 
-rward ſues "3s nay in the valuation of the land ſettled by the extent on 
et aſide this If] : d : 3 
nd Gray n ir vy s be extended on a ſtatute, and the time of the extent 4 Co. 67. 
s right, it 5 the conuſor is to be put to his ſcire faciat, becauſe the ee 
15 9g my have cauſe to hold the land longer than the time of 7 
ereſt in the Wl, 4 or he may retain it till he has received his coſts of ſuit 
eleaſe whit t5alonable expences, which the chancellor ſhall aſſeſs. 

h he 2 2 2 | | No 
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304. 
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Exetution. 


No ſcire facias lies upon a general averment, that the conuſce e 
has levied the debt before the time of the extent expired, becauſe d 


this may happen by the conuſee's induſtry in improving the land, 
which the debtor can take no advantage of. So, if the land taken 
in execution be really worth 20 J. per annum, but it is extended 
only at 107. though by this computation it is evident the conuſee 
might levy the debt before the time of the extent is ended; yet 
the conuſor, upon an averment that the debt is levied, ſhall hare 
no ſcire facias (a), becauſe that would be contrary to the record, 
and the court is to judge of the value according to the extent, by 
which it appears the debt is not yet levied. But if the conuſee 
has levied-part by cutting wood, and has received the reſidue, az 
appears by an acquittance produced by him, in this caſe, he ſhall 
have a /cire facias : the reaſon is, becauſe the end of the extent 
being only to ſatisfy the conuſee his reaſonable demands, whenever 
it appears to the court that they are anſwered, whether it be by 
perception of the profits, or otherwiſe, they grant a /crre ſacias to 
avoid the extent, and reinſtate the conuſor in his former poſſel- 
fion, ſince the end for which it was given is anſwered. 


If the conuſee has levied part of the debt, according to the ex. 
tent, the conuſor, upon tender of the reſidue in court, ſhall have a 
ſcire facias to recover the lands within the time of the extent; for 
here, it appears on record how much was due at firſt, how much 
was paid, and what remains due and in arrear; and the end of the 
extent being to ſatisfy the conuſee of his juſt debt, whenever that 
appears to the court the extent ſhall ceaſe. But if the conuſot 
had tendered the remainder of the debt out of court, or if in court 
he had only offered to come to an agreement with the conuſee; 
in neither of theſe caſes ſhall the ſcire facias be granted, becauſe i 
does not appear on record that the debt is paid. . 
If the conuſee of a ſtatute for 100 J. apportions the ſtatute, and 
ſues execution for the body and land, for ſeveral parts of it, in { 
veral counties, as for 20 J. in Kent, 20 l. in Surry, his body is taken 
in London for 201., upon tender of this 20 J. in court, the conuſor 
ſhall have a writ to the ſheriff of London to ſet him at liberty; for 
this writ of extent was to take his body, Sc. till 20 J. not the 
100 J. was paid, and conſequently, upon tender of the 20% 
the ſheriff has no power to keep him in priſon. Secs, if the 
body had been taken before apportionment, for then it could 10 
be diſcharged upon payment of 20 J., it being taken at firſt tv 
the whole debt. | | | 
If A. leaſes Black-acre for years to B., and then acknowledges! 
ſtatute to C., and afterwards another to D., then C. takes a leaſedl 
the reverſion, and the rent from A., by which he has ſuſpend 
the execution of the ſtatute during the term, and, conſequently) 
the land open to the extent of D., the ſecond conuſee, who lit 
execution; if therefore C. ſhould extend the reverſion and i 
during his own leaſe, B. the leſſee is not obliged to pay him 1 


rent, but may avoid the extent by plea without audita queren, 
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cauſe C. hath ſuſpended the execution of his ſtatute, the firſt in 
date, by the acceptance of the leafe from the conufor, ; 

If tenant in tail acknowledges a ftatute, and dies, the conuſor Roll. Abr. 
ſues execution againſt the heir, he may avoid it by aſſiſe, without 304. 
being put to his audita querela: ſo, if a diſſeiſor acknowledges a 
ſtatute, and the diſſeiſee enters, the conuſee extends the land, the 
diſſeiſee is not put to his aut guerela to avoid the extent, becauſe 
there is not the appearance of juſtice in this extent; the conuſor 
having only a tortious and unlawful ſeiſin of the land, and, conſe- 
quently, no power to charge it. 

[After an extent of a ſtatute in one county, and a liberate return- Oates v. 
ed and filed, the conuſee may have an extent into another county, Robinſon, 
if the prayer for the ſecond extent was entered at the time the rt 220 w_ 
extent was taken out; otherwiſe not. Yet in this laſt caſe, a court 8. C. 
of equity will relieve him; for the intention and agreement of the *®- Ws. 
conuſor is, that all his lands (be they in never ſo many counties) #7 
ſhall be bound by the ſtatute ; and, conſequently, it would be moft 
unreaſonable to confine the conuſee to the lands of the conuſor in 
any one county; for this would be to defeat that ſecurity which the 
party himſelf had agreed to give, and had actually given.] 


(C) Of the ſeveral Kinds of judicial Writs which lie 
after Judgment : And herein, 


7. Of the Form, Teſte, and Return of ſuch Writs. 


TH E form of judicial writs muſt be-according to the approved Vide head 
precedents in thoſe caſes; and therefore, where on a writ of of Writs. 


legit, which was ideo tibi precipimus quod bona & catalla of the Tos 80 


defendant, que habuit die judicii predict. redditi, deliberari facias, Walker and. 
omitting & medietatem terrarum & tenementorum prædictorum, the 1 
ſheriff extended the lands and goods, and delivered the moiety of 2 of the 
the lands, Sc. On motion, the court refuſed to (a) amend the ſtatutes of 
writ, and held, that the party muſt take out a new elegit, the inquiſi- ye 
tion herein being without warrant, the ſheriff having no authority gc . 


; : dicial writs, 
by this writ to extend the lands. vide tit. Amendment and Jeofail. 


Every writ of execution, in caſe of a common perſon, muſt co. Lit. 161, 
dear teſte in term-time, for being the proceſs of that court in Los _ 
which judgment is given, they have no authority of awarding it at 2 jon. . - 
any other time: but original writs iſſuing. out of Chancery may Vent. 362. 


bear teſte at any time, becauſe that court is always open. e ee 
cation bear teſte out of term, the ſheriff is juſtifiable in executing it, for he is not judge of the validity 

the proceſs, provided the court, out of which it iſſues, has juriſdition of the matter. 2 Salk. 700. 
N. 4.——But though he is juſtifiable in executing ſuch proceſs, yet if he lets a perſon eſcape whom be 
wreſted on a capias ad ſatisfaciend, which bore teſte out of term, no action lies againſt him, for the writ 


a 2 Salk. 700. pl. 4. 21. Raym. 775. 7 Mod. 29. II Mod. 50. pl. 20. per Holt, Chief 
e. | | 


But if judgment be entered as of Hilary term, the party may Whether ie 

take out execution in the vacation following, by a writ teſte the _ 5 * the. 
t day of the ſaid precedent term; for having run through the ut did nor 

Mole gourſe of 2 judicial proceeding, and his cauſe ripe for exe- iſſue till a 


213 


cution / fvble- 
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quent to the cution at that time, it would be unreaſonable to oblige him ts 


ang _ wait till the enſuing term, by which he might be diſappointed of 
©" 2 Gig 3 the effect of his judgment. 
Lutw. 332. 2 Keb 33. 2 Burr. 966. Where it appeared that an execution was levied before the 


judgment was ſigned, though after the firſt day of the term to which the judgment related, and after the 
teſte of the fieri facias, yet held naught. 2 Show. 494. pl. 460. | | 


All writs of execution which are to be executed. by the ſole Aus 


5 Co. go. 
poo * thority of the ſheriff, ſuch as a capras ad (a) ſatigfaciendum, haber: 
(a) 13 facias ſeiſinam or pqſſaſſionem, fieri facias, liberat. Sc. are good when 


capias in | duly executed, though (5) never returned by the ſheriff ; for the 


i plaintiff has the effect of his ſuit, and there is nothing farther to 
returned, be done on his part; and hence it is ſaid, that an execution exe- 


for the end cuted is the end of the law. 
thereof is 


to compel the defendant to appear, and therefore, if the writ be not returned, the arreſt is tortious. 
5 Co. 90. a. Cro. Car. 447. (5) But if the party apprehends himſelf injured by an erroneous writ of 
execution, he may apply to the ſheriff to return it, aud if he refuſes, an action on the caſe lies againli 
him. Keb. 551. | | 


But in caſe of an elegit, although it be a judicial writ, yet the 
„ SooPY ſheriff muſt return it, for this is not to be executed by his ſole 
Cro. Jac. authority, but by an inqueſt taken by him, according to the ſtatute 
569. Cro. of Weſtm. 2.* therefore he mult return the writ, that it may ap- 


Eliz. 584. . , 
Wich ee Pear that he hath purſued the directions of the ſtatute. 


infra. 3 
2 Salk. 00. On this diſtinction it hath been held, that a capias ad ſatisfaci- 
pl. 4: endum may be taken out, returnable the term next but one after 
Shirly and , . R 5 1 
the teſte; for in this caſe the intervening term makes no diſcon- 


5 Co. 90. a. 
4 Co. 74. 


Wright. 5 s ne 
2 Ld. Raym. tinuance, it not being neceſſary, as in caſe of a capias in meſne 
771004 1 proceſs, that the defendant ſhould have a day in court; for his 


7 Mod. 50. Cauſe is at an end, and he mult be in priſon, whether the writ be 


pl. 20. returned or not; whereas on a capias in meſne proceſs, the party 
may be at great prejudice, by reaſon of the impriſonment in the 
mean time. | | | 

2 Jan, 200. 80, if a fieri factas iſſues to the ſheriff of S. returnable on a com- 
mon return day, and he at the day returns nulla bona, a fieri fac: 
zeftatum may iflue the day following, to the ſheriff of Kent, and 
execution by him ſhall be good; for though on meſng procels 
there can be no r,) till the quarts die pęſt, yet it is othet- 
wiſe in writs of execution, for on theſe che party has no day i 
court. | 

2. Of the Elegit. 

(e) Viz. By An elegit is a judicial writ given by (c) ſtatute, either upon! 

_ Rs recovery of any debt or damages, or upon a recognizance in = 

13 K. 1. Court which had authority to take the ſame : the words of thus 

c. 18. law are, Cum debitum fuerit recuperatum vel in curia Yegis recoght- 


Veiꝛtoris (exceptis. bobus & afris caruce) & medietatem terre ſus 2 
Aue debitum fucrit levatum per rutienabile pretium & * fo 


5 


: 
* 


extenty 
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But it 
2 Str, | 


W 
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there. 


is tortious. 
us writ et 


lies againſt 


yet the 
his ſole 
e ſtatute 
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one after 
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in meine 
for his 
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t is other- 
no day in 


1er upon * 
ance in a) 
rds of thus 


Execution. 
Hiciatur de illo tenemento, habeat recuperare per breve nove diſſeiſinæ, 
E poſtea per breve de rediſſeiſina, fi neceſſe fuerit v. Bhs 


an aſſiſe. Id. 
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* Tenant 
by elegit haa 
but a chattel. 


2 Inſt. 396. Vet be ſhall hold ur berum tenementum; and he, his executor or adminiſtrator, ſhall have 


When a perſon has judgment in an action of debt, or any other 
aCtion in which he has damages, and he chooſes to take out exe- 
cution by elegit, the entry is, Quod elegit ſibi executionem fieri de 
omnibus catallis & inedietate terre, and from this election either to 
have a jieri facias or capias ad ſatisfaciendum, or this writ, it is 
called an elegit, the form of which being firſt given by this ſtatute 
(for, as has been before obſeryed, there was no execution againſt 
the lands of a debtor at common law) is, Ac cum idem J. S. juxta 
fatutum inde editum elegerit ſibi liberari pro prædict. 20 libris omnia 
calalla & medietatem terre ipſius J. D. | x 

But though by this ſtatute the lands of a debtor are made liable, 
as well as his perſonal eſtate; yet if the creditor takes out an 
elegit, and it appears to the ſheriff, that there are goods and chat- 


tels (a) ſufficient of the debtor's, to ſatisfy the debt, he ought not 
to extend the lands. | 


2 Inſt. 395» 
Reg. 299. 
Co. Lit. 
189. b» 


2 Inſt. 39 5. 
(a) But au 
elegit exe- 
cuted wpon 
goods only, 
is not a fiers 
facias : for 


3 fieri facias is executed by ſale by the ſheriff, but the elegit by the appraiſement of the goods by a jury, 
ang delivery to the party. Sid. 184. Lev. 92» Keb. 105. 261. 465. 556. 692, 1 Ld, Raym. 346. 


Upon this writ the ſheriff is to impannel a (5) jury who are to 
make inquiry of all the goods and chattels of the debtor, and to 
appraiſe the ſame, and alfo to inquire as to his lands. and tene- 
ments; and upon ſuch inquiſition the ſheriff is to deliver all the 
goods and chattels (except the beaſts of the plough) and a moiety 
of the lands to the party, and muſt return his writ, in order to 


record ſuch inquiſition in that court out of which the elegit 
iſſued. ö 


(5) That it 
cannot be 
done by the 
ſheriff with- 
out an in- 
queſt, for 
the words of 
the ſtatute 
are per ra- 
tionabile 


pretium S 


ertentum, which muſt be found ſuch by the oaths of twelve men, is laid down and admitted in all the 


dooks which treat of this matter, as 2 Inſt. 396. Co. Lit. 389. b. Dyer, 100. 


5 Co. 74. 2. b. &c. 


(But if there are no lands, the ſheriff need not take or return an inquifition, Stonehouſe v. Ewen, 


2 Str. $74. ] 


When the jury have found the ſeifin and value of the land, the 
lheriff, and not the jury, is to ſet out and deliver a moiety (e) 
thereof to the plaintiff by (d) metes and bounds. 


Cro. Car. 
319. Spar- 
row and 
Matterſock, 


lo reſolved, and that all the precedents were ſo. (e) If he deliver more than a moiety, the execution is 
void. Patten v. Purbeck, 2 Salk. 563.] (4) If upon an elegit the ſheriff deliver a moiety of an houſe 
vithout metes and bounds, ſuch return is ill, and ſhall be quaſhed for incertainty. Carth. 453. per Holt, 
Ch. Juſt. [If the defendant be joint=tenant, or tenant in common, it ought to be ſpecially alleged in 


the return, Hutt. 16.] 


[But the ſheriff does not now, as formerly, deliver actual, but Tida's pr. 


Only legal poſſeſſion of a moiety of the lands; and in order to ob- 4 * 
tan actual poſſeſſion, the plaintiff muſt proceed by ejectment (e); in Abr. 


which he muſt not only prove the judgment, and, by the judgment 
roll, that an elegit iſſued and was returned, but he muſt alſo prove 


the writ of elegit by a true copy thereof, and the inquiſition there- 
on; forit is the elegit, 


Eq. Ca. 
381. 


b 

. 235» 
(e) Gilb. 

: N Evid. by 
and inquiſition upon it, which carve out the Loft. 0, 21. 


«m, and give the right of entry, the judgment roll being no more 2 
« memorandum, that the elegit iſſued and was returned. J 10 N 
. 224 . 
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Lev. 16-. If the ſheriff, on an inquiſition upon an elegit, returns the de. att 
8 * fendant to have twenty acres in Dale, and twenty acres in Sal, ce: 
Stamford and delivers the twenty apres in Sale for the moiety of the whole, _ 
and Need- all is void, for he ought to deliver a moiety of the twenty acres in exet 
bam; but each vill, and this might be avoided in evidence in ejectment 10 


ide Sid. 
6, . c. brought for the lands. 


9 | | 
[ And it hath been adjudged that the ſheriff is not hound to deliver a moiety of each partieular tenement 

and farm, but only certain tenements, &c., making ia value a moiety of the whole. Dena v. Earl of del 
Abingdon, Doug! 473. 1 Burt. Pr. Exch. 289. ] y pu 


ro. Eliz. If A. and B. recover ſeverally againſt C., and A. ſues out 


I pc ina execution, and has a moiety of C.'s land delivered to him on an ten 

. s - elegit, and then B. ſues out an elegit, he can only have a moiety hir 
4 of the lands which remained with C. after the firſt extent, and Ya 
F not the whole delivered to him. 
i Hard. 23. But if 4. acknowledges two judgments to B. and in the ſame | - 
$ wg 8 term he takes out two elegits, on the one he may have a moiety of 

4M Attorney A. 's lands delivered to him, and on the other the other moiety, . 

al General and and it is not reſtrained to a moiety of a moiety, for in judgment ot 

5 Andrews. law the whole term is but one day. ny 

5 Gilb. Fx- [On lending money therefore, if the lender take two ſeveral ao 
NH ecut- 5. bonds and warrants of attorney, one for a part, and the other for } 
ui the reſidue of the money, and enter up two ſeveral judgments age 
i thereon, of the ſame term, he may take the whole of the defend- deo 
90 ant's lands under them.) 3 a 

% Cro. Eliz. If, upon an inqueſt taken upon an elegit, the jury find that the upc 

on ral and Party was poſſeſſed of a term, which commenced the 2 & 3.Ph.& the 

1 Humphry, Mar., when in truth it commenced the 3 & 4 Ph. & Mar., and tha 
4! 4 Co. 74 the ſheriff ſells the term according to the value found by the jury, lebi 
A 8.0. the execution is void, for the ſheriff has only authority to ſell or but 
0 extend ſuch things as are found to be the party's; but in this caſe of t 
ig the inqueſt finding one thing, and the ſheriff ſelling another, the eleg 
ji inqueſt does not warrant the ſale. - + 8 belc 

Nl Cro. Elie. But if the inqueſt had found, that he was poſſeſſed of fuch land fuer 
858 "on for terms of divers years adhuc vent. which they had appraiſed at inſ1 
14 35. fo much, without ſhewing the certain beginning or determination valy 
i thereof, it had been well enough; for they ſhall not be compelled this 
* to find a certainty, not having means to be informed thereof. the 
1 2 Inſt. 305. Uponlan egit the ſheriff may either extend a term for Jean, mu 
4Y _ Sl. that is, may deliver a moiety thereof to the plaintiff as part of the dito 
72 137. lands and tenements of the defendants, or may fell it abſolutely WW te 1 

as part of his perſonal eſtate. „ fore 


Gilb. Exec. If the term be extended, the plaintiff is accountable for all the ſtati 
35+ 33 profits he receives out of the term, upon ſuch extent; and if be ſtat 
receive the debt out of ſuch term, before it expires, the defendant carr 
ſhall be reſtored to the term itfelf; but otherwiſe he ſhall keep the he 
term, and not account for the profits of it.] 5 


CY 


Moor, 32+ Alſo it ſeems that a (a) rent-charge may be extended on 1 

205 elegit, for the word land, which is made fubject to the execution 4 

rent eck includes (5) all hereditaments extendible; and in this caſe the by } 

cannot be party may diſtrain and arow for the rent, though the tenant non le 
| 4 attornel; 


4 


the dee 
in Sale, 
2 whole, 
acres in 


ectment 


ar tenement 
v. Earl of 
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m on an 
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ent, and 
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other for 
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that the 
x J Pb. & 


Jar., and 
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to ſell or 
1 this calc 
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rmination 
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attorned; for the law creating his eſtate gives him all means ne- delivered on 


an elegit as 


ceſſary for the enjoyment of it. ys 


mentum. Cro. Eliz. 656. (2) But the office of filazer cannot be extended, for a man ſhall not have 
execution of that which he cannot aſſign, though he may have of this an aſſiſe, ut de libero tenemento. 
Dyer, 7. pl. 10. ; 


Lands in ancient demeſne upon an elegit may, by the ſheriff, be Hob. 47. 
delivered in execution, becauſe the title of the land is not directly 1 270. 


7 1 7 Inſt, 
put in plea in the king's court, Morin. oh e Bb — 


By the ſtatute 29 Car. 2. c. 3. the ſheriffs may extend lands, 
tenements, &c. of which any {hall be ſeiſed or poſſeſſed in trigſt for 
him, againſt whom execution is ſued, of ſuch eſtate as the truſtee 
was ſciſed at the time of execution ſued. | 

But the ſtatute of Hem. 2. c. 18. or 13 E. 1. c. 18. which gives 3 Co.g. 
the elegit, extends not to copyhold lands, for then the lord would Co. Cop. 


have a tenant brought in upon him without his admittance or 149 


conſent. | 
[An advowſon in groſs cannot be extended on an elegit, becaufe Gilb. Exec. 
a moiety cannot be ſet out by the ſheriff, nor can it be valued at 39- But 


any certain rent towards payment of the debt. r. 


Neither doth an elzgit lie of the glebe belonging to a parſon- 14. 40. 
age, or vicarage, or to the church- yard, for theſe are each ſolum 3 
des conſecratum. NY 

A queſtion having ariſen in the court of Chancery, whether, 3 Atk. 577. 
upon an e/egit, the plaintiff could be allowed intereſt beyond ml. 520. 
the penalty of a judgment, Lord Hardwicke was of opinion, 
that at law, upon a judgment entered up, the penalty is the 
debitum recuperatum, and the ſtated damages between the parties; 
but if the creditor does not take out execution againſt the perſon 
of the debtor, or his perſonal eſtate, but extends the lands by 
elegit, which the ſheriff does only at the annual value, and much 
below the real, the creditor holds quou/que debitum ſatigfactum 
fuerit, and at law, the debtor cannot upon a writ-ad computandum 
inſiſt upon the creditor's doing more than account for the extended 
value; but if the debtor comes into a court of equity for relief, 
this court will give it him by obliging the creditor to aceount for 
the whole he has received, and as a perſon who comes for equity 
mult do equity, will direct the debtor to pay intereſt to the cre- 
ditor, even though it ſhould exceed the principal. And he ſaid, 
he remembered very well, upon Serjeant Whitaker's inſiſting be- 
fore Lord Chancellor Cooper, that this would be repealing the 
ſtatute of Weſtminſter, his Lordſhip ſaid, he would not repeal the 
ſtatute, but he would do complete juſtice, by letting the creditor 
carry on the intereſt upon his debt, as he was to account for the 
whole he had received. ] 5 is 


| 3. Of the Copias ad Satisfaciendum. 
This writ lay only at common law, in cafe of the king, (a) who [(s) It lay 
his prerogative might have execution of the body, goods, and n . - 
lands of las debtor; but by the ſtatute of (5) Maribridge, c. wy een of * 
ce gnacted, | 
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et arm. enacted, That if bailiffs, who ought to make account to theit lords; 
Hob. $6.] do withdraw themſelves, and have no lands nor tenements where. 
TOR 3- by they may be diſtrained ; then they ſhall be attached by their 
which vide bodies, ſo that the ſheriff in whoſe bailiwick they be found, ſhall 


explained, uſ. em to co . | : 4 
. cauſe them to come to make their account; and by the 25 E. i. 


That thefs . 17. it is accorded, that ſuch proceſs ſhall be made in a writ of 
Katutes in- debt and detinue of chattels, and taking of beaſts by writ of capias, 


1 the and by proceſs of exigent by the ſheriff's return, as is uſed in a 
which did Writ of account. | 
not before lie in theſe caſcs, vide 3 Co. 11. 12, Co. Lit. 289. 2 Inſt. 394. Godb. 290. 2 Leon, $;, 
2 Bulſt. 63. Regiſter 136. | 


Roll. Abr. On this writ the ſheriff cannot take bail, nor can he return, that 


04, Cro. . a 
8 be the party was reſcued, for he may take the poſſe comitatus ; and 


vide tit. therefore if he returns, that the party was reſcued, an action lies 
Eſcape. againſt him for the eſcape, or a new capias againſt the party, for 


Ca. fa. res 8 » 4 : 
SD ab ineffeCtual execution is as none. 


of term, not void, though liable to be ſet aſide on metion. 2 Burr. Rep. 1187. 


4. Of the Fieri facias and Levar! facias. 


T. Raym. On elegit goods may be delivered to the party, but not upon a 
349. he Feri facias *, | £2 


ſheriff may ſell for the real value to a friend of the plaintiff's in truſt, and fee infra, 


(a) Co. Lit. The. Feri facias and levari facias are judicial writs which lay at 


290. b. PR d | 
1 5 * the common law. The eri facias, on which the goods and chat- 


(5 But the tels of the debtor only could be taken in execution, took its name, 
theriff can- as my Lord Cote (a) obſerves, from the words of the writ, quod 
nat, by Feri facias de bonis & catallis, &fc.; but on the levari facias the 


force hereof, - | 8 ad . 
meddle with ſheriff was commanded quod de (b) terris & catallis ipſius A. ſevur 


the debtor's facias, &c. 
lands, ſo as | 


to ſell or deliver them to the creditor in fatisfaCtion of the debt, but may collect the debt out of the pro- 
fits of the land, as the corn or graſs growing thereon, or out of the rents payable to the debtor. Godb. 


2 3 Plow. 441. a. Finch, 101. Comb. 470. & wide 2 Inſt. 453. what ſhall be counted the ifſues 
of the land, | 


2 H. 7.13. The ſheriff, on theſe writs, cannot deliver a furnace annexed to 
15 * a freehold in execution; for though the writs give the ſheriff au- 
une 7. thority to levy the debt upon the goods and chattels of the debtor; 
and this is indeed a chattel; yet they do not give the ſheriff any au- 
thority to break or diſunite any thing from the freehold, which 

he cannot do unleſs particularly empowered by writ. 5 
Dalt, Sb. Nor has the ſheriff, by force hereof, any authority to ſell an 
208. 12. eſtate for (c) life, which being a freehold can no more be affected 
000 . by theſe writs, than any other eſtate of inheritance; but he may 
Comb. 391. diſpoſe of (d) leaſes for years, which are but chattels, be they of 


. It is ſaid to , 
T ſo long a continuance. 


admitted, that ſinee the ſtatute 29 Car. 2+ c. 3. an eſtate pur auter vie may be ſold by the ſheriff on 
eri faciax. (d) But if the ſheriff on a feri facias ſells a leaſe or tetm of a houſe, he cannot turn the 

out of poſſeſſion, but the vendee, in tuch caſe, muſt bring his ejectment. 2 Show. Rep. 85. per Gs 
{ This muſt be underſtood of a forcible expulſion ; for it hath been determined, that under a feri fariun 
tbe ſheriff may juſtify expelling the defendant peaceably, in other words, if the defendant will conſent is 
g2 out, the ſueriſf may put the vendet in poſſeſſion. Taylor v. Cole, 2 Term Rep. 292+] Alb, 
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Alo, on theſe writs the whole perſonal eſtate is liable to execu- 3 Co. 12. 
tion, except wearing apparel z but it hath been (a) held, that, if the (-) Comb. 
party hath two gowns, the ſheriff may ſell one of them. | as jut 


So, where there have not been ſufficient effects of the defend- Armiſtead 
ant to ſatisfy the judgment, the court has ordered the ſheriff to . Fhilpot, 
retain, for the uſe of the plaintiff, money which he has levied in W 
another action at the ſuit of the defendant.] | 

But the abſolute property of thoſe goods muſt be in the debtor z Kew. 119 
and therefore, if the ſheriff takes the goods of a ſtranger, though 720: Bro. | 
the plaintiff aſſures him they are the defendant's, he is a treſpaſſer; U 
for he is obliged, at his peril, to take notice whoſe the goods are, , A 
and for that purpoſe may impanel a jury to inquire in whom the 641, 6Term 
property of the goods is veſted; and this it is (6) ſaid ſhall excuſe e 
him in an action of treſpaſs. | | Sheriff, 106 

Nor can the {heriff take in execution goods pawned or gaged Bro. tit. 


for debt, nor goods demiſed or letten for years, nor goods diſ- Fledges, 28. 
trained. | A 67. b. 
. . . tn Marines 
In treſpaſs the ſheriff juſtified, that by virtue of (c) a Jeri facias Cro. Elie, 
out of the Exchequer for the queen's debt, he took the plaintiff's 431. Hil. 


beaſts, being levant and couchant upon the land of the debtor, and 2 


fold them for the queen's debt; and adjudged, that it was not law- 359. S. C. 
ful, for they were not to be ſold as the goods of the debtor (d), but (e) Bur the 
they might have been diſtrained for the queen's debt. * 


ing levant and couchant upon the land of a perſon outlawed, may be taken by virtue of a /evari facias for 
the king; for this writ commands the ſheriff to levy this duty out of the iſſues and profits of the land 
and theſe cattle being levant and couchant are iſſues; and were it otherwiſe, it would be in the power of 
the party, by agiſting his lands, to defeat the king of the benefit of the outlawry; but for this vide Salk. 
395- Skin. 618. Comb. 469. Ld.Raym. 305. Salk. 408. pl. 4. 5 Mod. 109. Cath. 441. 
Comyns, 51. pl. 34. 12 Med. 178, Raym. 17. Hard. 101. (d] That as to this point it muſt be 
: miſtake _ the aca for _— W may be taken, and not ſold, is a contradiction. Skin. 619 
ut, as to the principal point, the caſe is good law, being on a fieri faci ich gi a 
to diſpoſe of the fray and chattels of the 2 only y CEN F 


(And as the ſheriff cannot take the goods of a third perſon, ſo, Tidd's Pr. 
if the defendant becomes bankrupt, before the delivery of the writ 735+ * Lev. 
to the ſheriff, or, as it ſeems, before it is actually executed, the * 2 
ſheriff cannot legally take or diſpoſe of them, after notice of the — te. 
act of bankruptcy, and of a commiſſion ſued out or docket ſtruck: . Abr. 


for by Holt, C. J. if a writ of execution be delivered to the ſheriff 357 


| againſt A., who becomes bankrupt before it is executed, the exe- 


cution is ſuperſeded ; conſequently, the property of the goods is 
not abſolutely bound by the delivery of the writ to the ſheriff, 

But if the ſheriff ſeize and (ell the goods, before he has notice (eh Bi: 
of an act of bankruptcy, he is excuſed (e), and if he ſell them after Nef. 205. 
ſuch notice, though he may be ſued in rover (VJ, yet he is not liable — . 
to an action of treſpaſs (g). (J) 1 Burr. 20. 1 Bl. Rep. 65. (g) 1 Term 3 475. 


An execution taken out againſt the goods of a bankrupt after his 1 Term 


certificate is ſigned, but before it is allowed, is good. Rep. 361. 
10 : and ſee 1 Bl. Rep. 400, 
In an action againſt the huſband, the ſheriff cannot take under Cadogaa v. 
aferi facias goods veſted in truſtees before marriage, for the be- Cennet, 
be fit of the wif . | Cowp. 432. 
| Wite. . | . ng. Jarman v. 
| Wolloton, 3 Term Rep. 618. See Underwood v. Mordant, 2 Vern, 239% 
| In 6 OiFC. «526 


* 
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Fary., In an action againſt an executor for his own debt, the good the 
8 of the teſtator, in the hands of the defendant, cannot be taken in laſ 
Rep. 62 . execution. | 5 : , be 
Heydon v. In an action againſt partners, the ſheriff muſt ſeize all their Th 
On e property, becauſe the moieties are undivided; for if he ſeize ſhe 
See . but a moiety, and ſell that, the other will have a right to that Ce. 
v. Butler, moiety; but he muſt ſeize the whole, and fell a moiety thereof the 
att 3 AR undivided, and the vendee will be tenant in common with the ant; 
e ee other partner.] 1 writ 
Comb. 217. Marriott v. Shaw, Com. Rep. 277. Fox v. Hanbury, Cowp. 449. Eddie v. David. vide 
fon, Dougl. 650. | | - 
(a) Cro. El. Upon a fieri facias. the ſheriff cannot deliver the defendant's ano 
” 59g +0 wang goods to the (a) plaintiff in ſatisfaction of his debt; nor.ought he ifſuc 
Clark, ad- to deliver them to the (6) defendant againſt whom execution is; exe 
Judged, . but the goods are to be (c) ſold, and in (d) ſtriftneſs the money is / 
<>. to be brought into court. | — reve 
(5) 2 Vent. 9g. (ce) Therefore if the ſheriff on a feri facias levies the goods, and pays the plaintiff with upo 
His own proper money; yet he cannor keep the goods to his own uſe, for the authority by which he acted this 
was to ſell the goods. Noy, 107. Waller and Weedale, adjudged. Lutw. 589. S. C. cited. (d) But ther 
if the ſheriff pays the money to the party, it is good, and the court will allow of ſuch return, becauſe the 
plaintiff is thereby ſatisfied, although the writ run, ita quod habeat coram nobis. 2 Show. 87. pl. 78. ſher 
But this is only by the permiſſion of the court, and not by force of the law. 3 Lev. 203-4. virti 
| the 
| Comb. 4522 But it hath been holden, that upon a feri facias goods may be fine, 
. ſold to the plaintiff, who ſues out the writ, though not actual 1 


Ld. Raym. delivered to him *. | 
251. Salk. 320. pl. 4. 5 Mod. 376. 6 Mod. 292. 12 Mod. 126. where it is admitted to be the tion 
practice, to make a bill of ſale of the debtor's goods to the plaintiff, & wide 2 Vent. 95.— For inc ther, 
the itatute of frauds, goods are bound by the delivery of the writ. | . | 


Cro. Eliz. If the defendant die after the execution awarded, and before 


Ft oy 0 it be ſerved, yet it may be ſerved upon his goods in the hands of 
jt | adjudged, his executor or adminiſtrator (e); for by the execution awarded 


(e) That the goods are bound, and the ſheriff need not take notice of his 


this was 
clearly ſo death. 


before the 29 Car. 2. c. 3. before which ſtatute the goods, were bound from the tete of the writ; but 
by this ſtatute they are bound only from the time of delivery of the writ to the ſheriff : but even 
Gnce the ſtatute, the execution ſeems good in this caſe, for the ſtatute was made for the benefit of 
Arangers, who might have a title to the, goods between the teſte of the writ of execution and time of the 
delivery thereof to the ſheriff, and not for the benefit of the party, or his executors or adminiſtrators 
Jide Comb. 33. 2 Vent. 218. Salk. 322. pl. 10. 


bp Salle. 3a. 80, if the plaintiff die, the execution does not abate, and the 
= 1 , ſheriff may, notwithſtanding, proceed in it, becauſe the ſheriff has BI 7egul 
1 nothing more to do with the plaintiff; for the writ commands hin f vor : 
4 n to levy and bring the money into court, which the plaintiff's dea I tion 


1 does no way hinder: beſides, an execution is an entire thing, aud T! 
. cannot be ſuperſeded after it is begun. 35 
. | at 9 0 | « m1 
_—_ - | | 5. Of the Habere facias Seifinam and Poſſeſſionetti. - | ez 
68 | Bro. Sia, The habere facias ſeiſinam and poſſeſſionem are judicial with there 
. 14. 30. : : 0 16. | = ts: | 
we alt. She. which (7) lie for the ſieiſin and poſſeſſion of lands and 1 
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the firſt is in real actions, where the freehold is recovered; the 
laſt is ſounded on the (g) efeione firmæ, in which the party is to 
be reſtored to the poſſeſſion of his term of which he was ouſted : 
The ſeiſin or poſſeſſion on theſe writs is uſually-performed by the 
ſheriff, by delivering the party who recovers, a twig, bough, clod, 
Sc. of the land; or if it be of an houſe, by delivery of the ring of 
the door, c. 1 


ant, after judgment, may enter or diſtrain before any ſeiſin delivered to him by the ſu 
writ of babere facias ſeiſinam. 


vide tit. Ejectment. 


To a writ of habere facias ſeiſinam, the ſneriff cannot return, that 
another is tenant of the land by right, for of this there can be no 
iſſue taken between them, and the ſheriff has nothing to do but to 
execute the king's writ. | x 

A man recovers ſeveral houſes in an aſliſe, and after the tenant 
reverſes the judgment in a writ of error, and a writ iſſues there- 
upon to the ſheriff, to put him in poſſeſſion of thoſe houſes : in 
this caſe, though the tertenants are ſtrangers to the recovery, and 
therefore ought not to be ouſted without a ſcire facias ; yet, if the 
ſheriff executes the writ, and ſo puts them out of nofſeſſion by 
virtue of it, he is no diſſeiſor; for he acts under the authority of 
the court, which he is ſworn to obey, under the penalty of being 
fined, if he does not. s | 

The fame law in all caſes, where execution is of a judgment 
wherein the demand is made of a thing certain : but if an execu- 
tion is to be executed without mentioning any thing in particular, 


| there, the ſheriff, at his peril, ought to make execution of the 
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riff, 254-5» 
Perk. 42. 
FY But 
wherever 
the writ de- 
mands land, 
rent, or 
other thingy ' 
in certain, 
the demand. 


eriff, upon & 
Co. Lit. 34. b. (g) For the recovery of the poſſeſſion in ejectment, 


6 Co. 52, a. 


Roll. Abrs 
C63. 


Roll. Abr. 
664. F loys 
and Bethel, 


thing in demand, otherwiſe he will be a diſſeiſor, for he is obliged - 


to take notice of the thing in demand, 


(D) Where the Party ſhall be concluded by the 
Election of one of them, and what further Re- 
medy he has when he has not received entire 
Satisfaction on his firſt Writ, and this, either 
againſt the Party or Sheriff. 


WHEN the plaintiff has judgment, he has it in his election to 
ſue out what kind of execution he pleaſes; but he cannot 
regularly take out two different executions on the ſame judgment, 
nor a ſecond of the ſame nature, unleſs upon failure of ſatisfac- 

tion on the firſt. Fo „„ 
Therefore, if the plaintiff, upon a judgment or (a) recogni- 
dance at common law, ſues out an elegit, he can have no capias ad 
ſatisfaciendum afterwards to take the body, becauſe he hath deter- 
mined his choice by that writ to the goods and chattels, and a 
molety of the land, which being entered upon the record, he is 
thereby eſtopped; and though he takes but an acre of land in 
„ | execution, 


2 Roll. 
Abr. 475. 
Hob. 60. 


2 Inſt. 393. 


Bro, Elegit, 
15. Roll. 
Abr. 896. 
Hob. 2. 57. 
2 Bulſt. 97. 
5 Co. 87. 
Cro. Jac. 
338. 8. C. 
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6 Co. 46. 


Godb. 181. 


Lev. ca. 


Execution. | 
execution, yet it 1s held a ſatisfaction of the debt, be it never ſo 
great, becauſe in time it may come out of it. 5 


Comb. 232. (a) But on ſtatutes merchant, ſtaple, and recognizances in nature of ſtatutes 
body, goods and lands, being all liable by the ſeveral acts of parliament that create theſe ſecurities, the 


conuſee may take all at once or at different times; ſo that if he extends the lands firſt, he may afterwards 
take the body. Hob. bo. 2 Roll, Abr, 475. 


[And if the defendant has no lands, and the goods we 


not ſufficient to ſatisfy the plaiatiff, he may have a capias a ſatisfaciendum aftet an elegit. 1 Str. 225. 
2 Ld, Raym. 1451. } | hag 


Hob. 2. 
Cro Jac. 
339: Pl. 3» 


Lev. 92. 
Glaſcock 


and Morgan, 


adjudged, 


: Keb. 405. 


426. 556. 
632. Sid. 
184. S. C. 
and ſame 

points ad- 


Judged ; but 


there ſaid, 
that the 
court was 
divided, 


whether the 


plaintiff 
could take 


out any new 
execution. 


hut it is 
held by my 


But though the plaintiff cannot take out a ſecond elegit after the 
firſt is returned, executed, and filed; yet, if, upon the firſt, the 
ſheriff returns nibil, the plaintiff may ſue out a ſecond. 

So, where in debt on a judgment of 2000 /. the defendant 
pleaded, that the plaintiff had ſued three ſeveral eleg:ts on the ſaid 
judgment into ſeveral counties, on one of which the ſheriff re- 
turned, that he had levied of the defendant's goods 500/.; on 
demurrer it was. adjudged, 1ſt, That this eleg:? being executed on 
the goods of the party only, the plaintiff was not precluded by his 
election thereof from any benefit he had at the common law, by 
any nice conſtruction of the word elegit of the ſtatute of gm. 2. 
which intended to give a farther remedy than there was at com- 
mon Jaw, and that the action well lay, otherwiſe the ſtatute would 
be a trap to catch, and not a remedy to help, perſons to their 
debts. 2dly, 'That if, as objected, any lands were extended on 
the other two elegits which were not returned, the defendant 
ought to have ſhewn it in pleading. - 3dly, That after this levy 
on the goods, he might extend the lands, and hold them till debt 
paid. 


Lord Hobart, that if upon an elegit the execution be on the goods only, without any lands, and they ay- 
pear not to be ſufficient, the party may have a capias, for it is in effect but a feri facias, though the 
word be elegi:. Hob. 58.*ﬀ—* An extent is no: avoided by omiffion of lands liable. Stat. 16 & 17 Cx. 2. 


c. 5. 2. — On a defect in the firſt execution, a new one may go by ſame ſtat. and 8 Geo. 1. c. 25. 92 
do, a new execution ſhall go, on the eviction of land extended, 32 H. 8. c. 5. 8 Geo. I. C. 25 


4 


—Or, on the diſcharge of a priſoner by priviiege of parliament. 1 Jac. 1. c. 13. 


Hob. 525 
& e. 

Foſter and 
Jackſon, 
Cro. Jac. 
136. 143. 
Roll. Abr. 
903. 


It was formerly held, that, if a perſon taken on a capias ad ſa- 
tisfaciendum died in execution, the plaintiff had no further reme- 
dy, becauſe he determined the choice by this kind of execution, 
which, affecting a man's liberty, is eſteemed the higheſt and molt 
rigid in the law. | 


But now by the 21 Jac. 1. c. 24. reciting, “ That foraſmuch a 
« daily experience doth manifeſt, that divers perſons of ſuſh- 
« ciency in real and perſonal eſtate, minding to deceive others of 
« their juſt debt, for which they ſtood charged in execution, have 
« obſtinately and wilfully choſen rather to live and die in priſon, 
% than to make any ſatisfaction accerding to their abilities; 80 


% prevent which deceit, and for the avoiding ſuch doubts and 


« queſtions hereafter, be it declared, explained, and enacted, That 

« the party or parties at whoſe ſuit, or to whom any perſon 

« ſtand charged in execution for any debt or damage recovered, 

« his or their executors or adminiſtrators, may, after the death of 

«c the perſon ſo charged, and dying in execution, eee 
, |; ' 


defer; 
diſcha 


So, 
auts t; 
retake 

Pp 
tufacie 
precep 
reſpong 
turns 
the ſh. 
not pu 
execut! 
Capras < 
90, 
eſcued 
ave ta 
Xcuti 
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* firſt 
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« forth and have new execution againſt the lands and tenements, 


er lo « ooods and chattels, or any of them, of the perſon fo deceaſed, 

« jn ſuch manner and form, to all interits and purpoſes, as he or 
ftaple, « they, or any of them, might have had by the laws and ſtatutes 
x Fm « of this realm, if ſuch perſon fo deceaſed had never been taken 
D0ds are « or charged in execution.” 
r. 225. « Provided, That this act ſhall not extend to give liberty 

« to any perſon or perſons, their executors or adminiſtrators, at 
er the « whoſe ſuit or ſuits any ſuch party ſhall be in execution, and 
1 the « die in execution, to have or take any new execution againſt any 

« the lands, tenements, or hereditaments of ſuch party dying in exe- 
ndant & cution, which ſhall at any time after the ſaid judgment or judy- 
8 fond « ments be by him ſold bond fide, for the payment of any of his 
if re⸗ « creditors, and the money, which ſhall be paid for the lands ſo 
J.; on „ ſold, either paid, or ſecured to be paid, to any of his creditors, 
Fs « with their privity and conſent, in diſcharge of his or their due 
by his « debts, or ſome part thereof.“ 
aw, by If a plaintiff conſent to the defendant's being diſcharged out yigers x. 
Am. 2. of execution upon an agreement, he cannot afterwards retake the Aldrich, 
+ as detendant, although the ſecurity given by the defendant on his 9 
want! diſcharge ſhould be afterwards ſet aſide. —_— 
1 9 a6 | Wichey, 1 Term Rep. 557. Thompſon v. Briſtow, Barnes, 205» 
ded on So, if the plaintiff conſent to diſcharge one of ſeveral defend- Clark v. 
tendant ants taken on a joint capias ad ſatisfaciendum, he cannot afterwards Clement, 
fry pri retake ſuch defendant, or take any of the others.] 2 


I! 4. has judgment againſt B. and he takes out a capias ad ſa- Yelv. 52. 
tigfaciendum, directed to the ſheriff of Middleſex, who directs his = m e 
3 precept to the bailiff of the liberty of the duchy ad cap. B. ad e 
-17 Car. end. A. inſtead of ad ſatigfaciend. and thereupon the ſheriff re- 

c. 25. 94 rns cpi corpus ſecundum exigentiam brevis ; though by this return 
25, 9% Ide ſheriff makes himſelf liable to the debt to the plaintiff, by 

not purſuing his authority, yet 4, may take out a new writ of 
ar ad execution againſt B. for he never was in cuſtody by virtue of the 

os ad fatisfaciendum. | 8 
er reme : ; Ms 
cnt So, if a party taken on a capias ad ſatisfaciendym eſcapes, or is Cro. Car. 
nd a :icued, though the ſheriff is hereby liable, becauſe he ought to 4+ 455- 
are taken the poſſe comitatus, yet the plaintiff may take out any new po 

*cution, and ſhall not be compelled to take his remedy againſt side tit. 
le ſheriff, who may be dead or inſolvent. Eſcape. 

If on a fieri facias all the money is not levied, the plaintiff may Salk. 318. 
ake out a new execution ; but as ſuch new execution muſt be 5 be 
pounded on the firſt writ, ſuch writ muſt be returned, and muſt 3 . 
fcite, that all the money was not levied on the firſt. But if on 


So 


ſmuch 25 

of ſuſh- 
others of 
ion, have 
in priſon, 


fox 


*q+,* 2 t0 5 N * . NT «> 

hes r e firſt writ all the money had been levied, it need not be re- 

a med, for no further proceſs was neceſſary. _ N 

5 . fon a (a) Feri facias the defendant pays the money to the Cro. Eu. 

erſon a7 en, he is diſcharged of the execution, and the plaintiff muſt a | 

__ 1 his action againſt the ſheriff, | | 2 e 

e deat f | L afaciend, he pays the money to the ſheriff, for that writ only empowers him to take the body. 

fully be "in 3 2 Jon. 97. 2 Mod. 214. Taylor and Baker. —2 Show. 139. pk 116. 8. P. adjudged 
«« forth, cds, if he had paid it to the plaintiff's attorney on record, 2 Show, 139+ 'pl. 316. admitted, 


; 
0 . | 
5 720 Execution; 
2 for that would have been a payment to the plaintiff himſelf. So payment on ca. ſa. to warden of let: | 
1 bad. 1 Mod. 194. Qi 
; 2 Mod. 214. 80, if the. ſheriſſ take (a) goods in execution by virtue of a feri M 
f e ee facias, whether he ſells them or not, yet, being taken from the * 
| a bond from Party againſt. whom the execution was ſued, he may plead that 5 
the party, taking in diſcharge of himſelf, and ſhall not be liable to a ſecond the 
haute . execution, though the ſheriff hath not returned the writ. And the S. 
and the ne- Teaſon is, becauſe the defendant cannot avoid the execution, and 5 
riff ſhall he would therefore be in a very bad condition if he was to be 3 
np vlog charged the ſecond time; and if the-ſheriff dies after the goods bo 
Keb. 551, are taken in execution, his executors are liable to the plaintiff, pur 
2 a6 ye if for they have guid pro quo, and it is in nature of a contract raiſed 2 5 
there de an | | 
execution by law. | 5 
againſt J. S., and he bring 90 J. part of the condemnation-money, to the ſheriff, who refuſes to take it, and 
ſaying, the plaintiff in the action will not accept it, and thereupon. J. S. deſire the ſheriff to keep the 4 
money till the plaintiff comes to town, if in this caſe the ſheriff is robbed, F. S. muſt pay the money over ma 
again. 2 Show. 172. pl. 166. vide tit. Bailment. 6 ven 
| | | writ 
Hob. 206. As therefore the defendant in theſe caſes is diſcharged as to the ther 
4 Mod. 404, plaintiff, hence it ſeems to be clearly agreed, that the plaintiff [] 
2 Show. 79. _ X | X 
pl. 63. 281. may maintain an action of debt againſt the ſheriff; for though ant 
pl. 273, there is no actual contract between the ſheriff and the creditor, actu 
yet the levying of the money creates a contract in law, which lays have 
a lien on the ſheriff; for otherwiſe the party would be without WM the f 
remedy. | | ſecor 
2 Show. 79. Alſo it has been held, that an action lies even by an executor WW the 
p 00 againſt an under-ſheriff for money levied on a fieri fucias, as mo- ſheri 


ney. received to the plaintiff's uſe, though before the return of the Feond 
writ; for if the ſheriff were permitted to ſtave off the action by 
his delay, in not returning his writ, it would be allowing him to If 
take advantage of his own wrong. | 
2 Show. 79. 80, it hath been held, that ſuch action is not within the ſtatute WM feren 
+: of limitations; for though it be not a matter of record till the 
and Welbye. Writ be returned, yet it is founded upon a record, and hath i (E) 


2 Mod. 212. ſirong relation to it. 


S. P. 


S. . ad- ; G 

judged by three judges againſt Scroggs, Juſt. becauſe the action was brought againſt the defendant l n Ol 

officer; who acted by virtue of an execution, in which caſe the law creates no contract; and here of 

was a wrong done, for which the plaintiff had taken a proper remedy, and therefore ſhould not be barred 

by this ſtatute. Mod. 245. Cro. Car. 297. +) | th 
. . — a | 

2 Saund. 47. And as the law ſubjects the ſheriff to an action in theſe caſes, 

Wilhratam ſo it (6) veſts ſuch a poſſeſſory property in him in the goods taker U 

adjudged. by him in execution, that if they are taken out of his poſſeſſion gi 


(5) But if he may maintain treſpaſs or trover againſt the wrong-doer, at "t Br ag 
the ſheriff election, as well as a carrier or bailee of goods, and here he could WE fore, i, 


returns nulla 

bona, and not return a reſcue, but muſt anſwer for them. + Ws a(a) u 
there is a recovery againſt him for his falſe return, that veſts no property of the goods in him, but . perior 
remain in the party, and are liable to any ſubſequent execution for his debt. 2 Vern. 233-9. —— 6 1 
the ſheriff pleaded, that he levied goods to the value of 16 J. and they were reſcued out of his-hands, mak 
held an ill plea on demurrer. 2 Saund. 343-4 | "8 e 

| t 
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ſheriff on the ſame day, and the ſheriff executes that which was 
laſt delivered, it bearing teſte before the other; and afterwards ap- 
prehending that he ought to have executed that which was firſt 
delivered, he takes the ſame goods and delivers them in execu- 
tion on the firſt writ; this ſecond execution is void; for though 
the ſheriff ought to have executed the writ that was firſt delivered, 
yet having executed the laſt firit, the vendee ſhall keep the goods, 
and the party mult ſcck his remedy againſt the ſneriff; and the 
reaſon hereof is, for the quiet of purchaſers under ſheriffs upon 
executions; for otherwiſe it would be dangerous to make ſuch 
purchaſes of ſheriffs ; which might make writs of execution of no 
eſfect. 75 8 

So, where a writ of eri facias is delivered to the ſheriff to-day, 
and another to-morrow, and the ſheriff executes the laſt firſt, by 
making fale of the goods, ſuch ſale will ſtand good, and the 
vendee ſhall hold the goods againſt him who firſt delivered the 
writ to the ſheriff ; and his remedy is only by action againſt the 
ſheriff, | | | 

(But where two writs of Feri facias againſt the ſame defend- 
ant are delivered to the ſheriff on different days, and no fale is 
actually made of the defendant's goods, the firſt execution muſt 
have the priority, even though the ſeizure were firſt made under 
the ſubſequent execution. And if the perſon claiming under the 
ſecond execution pay the ſheriff the amount of-the debt under 
the firſt execution, the court will not, on motion, compel the 
ſheriff to refund that money. Sn | 


Ibid, 


If a fer: facias be executed fraudulently, a ſecond fieri facias at 


the ſuit of another perſon executed afterwards ſhall have the pre- 
ference.] 


(E) Of the Authority and Juriſdiction of the Court 
out of which the Execution iſſues: And herein 
of the Manner of executing a Judgment where 


the Record has been removed from an inferior to 
a ſuperior Court. 


5 muſt be executed in thoſe courts in which they are 
given, and by ſuch proceſs and means as the law allows, and 
are agreeable to the eſtabliſhed practice of thoſe courts; and there- 
fore, in caſe an inferior juriſdiction refuſes to execute a judgment, 
a(a) writ of adjudicatione judicii lies, which if they diſobey, the ſu- 
perior courts grant an attachment. | 

2 man recovers in a court-baron, they have not power to 
make execution to the plaintiff of the goods of the defendant ; 


| but they muſt diſtrain him, and retain the diſtreſs till ſatiſ- 


action. 


| Baron 
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5 Mod 176. 
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12 Mod. 126. 


Carth. 420. 
per Cur. 

See Stat. 
29 Car. 2. 


Co Jo» 


Hutchinſon 
V. ſohnſton, 
T Term 
Rep. 729. 
But where 
the ſheriff 
lad given a 
bill of ſale 
to the perſon 
claiming 
under the 


ſecond execution, that was holden to bind the ſheriff. Rybot v. Peckham, B. R. M. 19 G. 3. cited 


Bradley v. 
Wyndham, 
1 Will, 44. 


Cro.Car. 34. 


(a) For this 
vide F. N. B. 
42. 

4 H. 6. 

17. b. 

22 Aſſ. 72. 


Roll. Abr. 


543 S. C. 
Bro. Court 


» S. C. but a guœre made, for it is uſual for the ſaitors aFzned by the ſteward to tax the ſums, 
Vor. II. 1 3 and 


Erecutſon, 


and then to award & levari facias.—By Brownl $1. upon a levari out of a court-baron, goods einn 


be ſold without a cuſtom to ſell, &c., and Noy, i7. 20. | | 
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But it hath been held, that execution may be in a hundred. 


2 Lev. 8 f. 

Doe and court by levari facias, and that where the books ſpeak of a diſ- 
Parmiter. a th ſt b . d d 7 Fi . f diſt 1 . » 
2 Keb. 117, fringas, they muſt be intended of a levari, for a diſtreſs infinite 
126. S. C. would be endleſs in an execution. 


Alt is held, 

that, though the p.occſs of an hundred- court is + diftringas, a levati may be good by cuſtom. Comb, 
122. Show. 47. 3 Danv. 304. (L) pl. 1. 2 Lutw. 1369. N. L. 439. Cacth. 53. And in 
3 Lev. 203 it is held, that the p:ecept may iſſue fiom the ſheriff, though the ſuitors are judges, 


Tidd's Pr. [In actions on a policy of afſurance, where there is a verdict 
7%. 84. for the plaintiff againſt one of ſeveral under-writers, and the reſt 
Barnes, 58 have entered into the conſolidation rule, and agreed to be bound 

by it; or where on a reference to arbitration, it is agreed that a 
verdict ſhall be taken for the plaintiff's ſecurity, and an award is 
afterwards made in his favour—1n each of theſe caſes, execution 
cannot be taken out without leave of the court. 

So, where in ejectment, the landlord is admitted to defend on 
the tenant's non-appearance, and, judgment 1s thereupon figned 
againſt the caſual ejector, with a ſtay of execution till further 
order, the leſſor of the plaintiff, having ſucceeded, muſt apply to 
the court for leave to take out execution; and in ſuch caſe, if a 
writ of error be brought by the landlord, it may be ſhewn for 
() George cauſe, and will be a ſufficient reaſon againſt taking out execution. 


ones v. 
dwards, 
2 Str. 1241. 


ee, But if the landlord omit the opportunity of ſhewing it for cauſe, 
757 the execution is regular, and cannot be ſet aſide (a). 

Howell v. It ſeems to be proper, where there has been already an execu- 

Hantorth, tion in an action of debt upon bond for the payment of an annuity, 

2 Bl. Rep. 


243. Ogilvie to apply to the court for leave to take out another execution for 


v. Foley, - ſubſequent arrears. ] 
Td. 1111. 
Vent. 274+ If judgment is given in debt in C. B. and the record removed 


g * 90S in B. R. by writ of error, and judgment affirmed (be it after an 
facias, and appearance upon it, and errors aſſigned, or othetwiſe, 


William 

Bucknal and execution awarded by capias, the capias ought to be ſpecial 

ang vell= reciting, that judgment was in C. B. and removed in B. R. by 
error, &c. for otherwiſe the unde convitus eff in the capias ſhall 
be intended of a conviction in B. R. and this was ſaid by tht 
clerks to be their courſe; wherefore a ſuperſedeas was awarded 
of the execution gia erronice emanavit, the writ not being ve 
turned. | 

Salle, 321 If a writ of error be brought of judgment in B. R. in Ireland 

pl. b. Coo here, and the judgment affirmed, the method is to have a wth 


and Lynch. 8 = 2 g 2 
5 x" rang reciting all the proceedings here in Eugland directed to the judge 


S.C. Ld. of the King's Bench in Ireland, requiring them to iſſue procels a 
4 I execution; and by this mandatory writ the cauſe is reſtored t0 
256. that court; but no writ of execution of ſuch a judgment al 


Carth. 460. iſſue here. | 
Cowp. 843. 


[Where a writ of error determines in the Exchequer-chambd 
by abatement or diſcontinuance, the judgment is not again Þ 


B. R. till there be a remittitur entered; for without a reno 
| | ca 
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cannot appeat to that court, but that the writ of error is ſtill (0 1 Salk; 
pending in the Exchequer- chamber (a): and therefore in ſuch 1 * 
caſe, it is uſual for the plaintiff to move the court, on an ath- 244. : 


davit of the fact, for leave to enter a remittitur, and take out () 1 Salle. 


executiqq (5). NN 


, : 1 Cr. Pr. 369, 70« 
So, if the plaintiff recover a judgment againſt two defendants 2 Term 

in B. R. and one of them bring a writ of error in the Exchequer- Nef. 737+ 

chamber, the plaintiff cannot charge the other defendant in exe- 

cution till the record be remitted, notwithſtanding the writ of 

error might have been quaſhed immediately, becauſe not brought 

by both the defendants.J | | 


(Ff) Who are entitled unto, and may ſue out 
| Execution. 


NO perſon is entitled to, or can ſue out execution, who is not Rall. Abte 
privy to the judgment, or entitled to the thing recovered, 859. 
as heir, executor, or adminiſtrator to him who has judgment. 
But if an adminiſtrator, durante minori etate of an executor, Roll. Abr. 
recovers in debt, and, before execution, the executor comes of $35-9+ 
5 6 ; » Margaret 
age, executor ſhall have a ſcire facias on this recovery, for he is wright's 
privy to the judgment. | | 5 


So, if J. S. makes A. executor, upon condition, that if A. does Roll. Abr. 
ſuch an act, that the executorſhip ſhall ceaſe, and that then B. 589. Wak 


: s in and 
ſhall be executor ; if A. recovers in debt, and then does the act, 3 by 
B. ſhall take out execution. | | three judges 


| | : N | againſt one, 
If a feme, executrix to J. S. marries, and her huſband and ſhe Roll. Abr. 


bring an action of debt on an obligation, as executrix to J. S. and 3889. Besu- 


have judgment, and the wife dies; in this caſe the huſband, though be N | 


privy to the judgment, ſhall not ſue out execution, for he is not judged. 
entitled to the thing recovered, but the ſame belongs to the ſuc- Cre. Gar: 


: 4 208. 227 
ceeding repreſentative of J. S. 464. 8. C. | 


80, where A. ſued as adminiſtrator to J. S. on an obligation en- Velv. 83, 


tered into by the defendant to the inteſtate, and had judgment, CE 
and afterwards the letters of adminiſtration were repealed ; though je 


A. was privy to this judgment, and took out execution thereupon, Yelvertones 


jet the court granted a ſuperſedeas thereof, and held, that, the ad- 9 p 
miniſtration being revoked, the ſuing out execution afterwards adjudge! 


Was void ; for the adminiſtrator had no intereſt or authority, but between 


is a miniſterial officer to the ordinary. Lag 
if he were permitted to ſue out execution, he would, notwithſtanding, be ſubject to the action of the 


Tghtful adminiſtrator, which would create a eircuity of action, which the law abhors. 


Alſo, it was formerly held, that if an adminiſtrator had judg- Cro, Jac. 4. 
ment in right of his inteſtate, and died before execution, that Fat and 
the admini 7; | h ce as, ſo ee 

e A miniſtrator de bonis non could not have a ſcire facias, O adjudged by 
a5 to take out execution on this judgment, not being privy to the e 
eco a 1 again 

rd, Gaudy J. Velv. $3-4+ S. P. per Cur, 


3A 2 But 


caſe, adjudged. 


724 | Execution, 
Sid. 9. But where an executor had judgment, and ſued out an dit, 
—_— but died inteſtate before the debt was levied.z yet it was held 
that the adminiſtrator de bonis non thould take advantage there. 
of, and that the elegz? being ſued out, made it an interelt veſted, 
though it would have been otherwiſe if execution had not been 

i ſued out. : 

(a) For ths And now by the 17 Car. 2 c. 8. 52. it is enacted, « That 
7% 6 Mod. « where any judgment, after a (a) verdiẽt ſhall be had, by or in 
Sk. 323, the name of any executor or adminiſtrator; in ſuch caſe an ad- 
bete it is © miniſtrator de bonis non may ſue forth a ſcire facias, and take 


ſaid fe” Cu- cc — : 8 33 
=: fin execution upon ſuch judgment, 


but reaſonable, and within the equity of this act, that an adminiftratdr Je boni: non ſhould be permitted 
do perfect an execution begun by an executor or adminiſtrater, though the judgment was by default, &., 
See 2 Ld. Raym. 1072. 11 Med. 34. pl. 6. 


Cleeve v. [But in caſe of an extent, and inquiſition had, the execution 
1 is not complete till a /berate is awarded; and if the plaintiff in 
457. S the execution die before the /iberate is awarded, the writ of ex- 


W. Jon. tend: facias is abated by his death; and his repreſentative can- 


3% not have any fruit thereon, becauſe no right was veſted by the 
| extent.) | | 

46 E. 3. If a man has judgment for the arrearages of rent, and dies, 
b. 


K. Abr. his executor ſhall ſue out execution, and not the heir; for by 
$*g. S. C. the recovery it becomes a chattel veſted, to which the executor 


is entitled. 8 
10 E. 4. f. b. So, if the demandant in a writ of coſinage, or (6) other rei ther 
— ei action, in which land and damages are recovered, has judgment, take 
aks Is N - a . 4 
$39. and dies, the heir ſhall take out execution as to the land, and the WF ** J0 
(6) So, of a executor as to the damages. „ | If 
recovery in | | facia 
waite, the heir ſhall have execution of the land, and the executor of damages. 43 E. 3. 2 Roll. Al not 
389. S. . 5 N 
| | and 
48 E. z. If a ſtatute be entered into, to huſband and wife, and the hu (c)c 
- band die, the wite ſhall take out execution, | ſurvi 
Roll. Abr. . 
889. S. C. ges 


But for this So, if huſband and wife recover lands and damages, and tt the c. 
Roll. Abr. Huſband die, the wife ſhall} have execution of the damages, and cutio 


So 88 - x 
SO not the executors of the huſband. dit in 
Hob. 61. If there are two executors who have judgment, and the oer and r. 

Prays a captas, and the other a fieri facias, it is ſaid the capias walt the 
be awarded, as being beſt for the teſtator. querel 
Cro. Jac. If the preſident of the college of phyſicians brings an acting ... ang 
59. Doctor againſt one for practiſing phyſick in London without licence, pu 3 co. x 
Atkins v. | . t and Show. 4 
Gardener, ſuant to the ſtatute 14 & 15 H. 8. c. 5. and has judgment, 4 Io. 8. 
adjudged dies before execution; the ſucceſſor, and not the executor of li 
Bonus who recovered, ſhall ſue out execution; for this action is gu 
arg ument, , . di 1 2 . 
to the preſident by an act of parliament, and the proceeds 
and judgment thereupon obtained by him, were in his corp If tl 
capacity; and thereſore the ſucceſſor, on whom the law raul or if f 
the duty, ſhall take out execution. ſcend 


* 
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elit, WW (G) Of the Perſons againſt whom Execution may 
> held be ſued out: And herein, : 
there- : a 
reſted, r. Of ſuing Execution where there are ſeveral Parties concerned. 
t been 

JF a man has judgment in an aſſiſe againſt any three for lands 15 H. 7.6. 
© That and damages, he cannot ſue execution by capias againſt one ns Abr. 
5 or in only, for the damages; but the capias ought to be againſt all, for [That a 
an ad- the execution ought to enſue the nature of the original. - ſeparate 

| capias ad 
ad take ſatisfaciendum againſt one, on a joint judgment againſt two, is bad, hath been lately adjudged. Clerk v. 

: Clement, 6 Term Rep. 52 5. | | 
4 itted — * . 4 5 . 

ALS So, if a man has judgment in debt againſt two, he muſt take Roll. Abr, 
out joint execution againſt both, and (a) cannot have a capias w_ __ 

; againſt one, and an elegit againſt the other. | N 
xecution For this vide Cro. ELliz. 57 3-4. 5 Co. 86-7. S. P. (a) Vide Hob. 2: 59. Cro. Car. 75. 
intiff in „ f : LE 
It of 0s But if a man have judgment for damages againſt two, and he 1 E. 3. 14. 
> ſuc out a ſcire facias againſt both; if one be returned ſummoned, d. Abr. 
4 by the and he make default, and it be returned, and the other have (6) 6 80, if it 

nothing, the plaintiff may have execution againſt him who made be pa 

. ] ; that one © 
nd tes default for the whole. 3 
; for by dead, he ſhall have execution for the whole againſt the other. 1 E. 3. 13. b. Roll. Abr. 890. S. C. 
> EXCecutor 


So, if two become bail for FJ. S., and he be condemned, and Roll. Abr. 
other real there be judgment on ſcire facias againſt the bail, the plaintiff may 888. Pixon 


. . nd Ad 

judgment, take out execution againſt either of them, being ſeverally as well „ 

d. and the as jointiy bound. vide head of Bail. 
3 


if there be judgment in debt againſt two, and one die, a ſcire Raym. 26. 
| facias hes againſt the other alone, reciting the death, and he can- peg 
2 Roll. A. Bi not plead, that the heir of him that is dead has aſſets by deſcent, . 


+ < | 30. S. C. 
and demand judgment, if he ought to be charged alone; for at Keb. 92. 


ad the hu (c) common law, the charge upon a judgment being (d) perſonal 123. 8. C. 


ſurvived, and the ſtatute of Weftm. 2. c. 18. or 13 E. 1. c. 18. that 607 2 
gives the elegit, do not take away the remedy of the plaintiff at 1 
es, and te the common law; and therefore the party may take out his exe- P47 
mages, zul cution which way he pleafes, for the words of the ſtatute are, 35. 
Sit in electione: but if he ſhould, after the allowance of this writ 29 AC. pl, 


nd the one ou revival of the judgment, take out an egit to charge the land, - 1.7 
e capias tne party may have remedy by (e) ſuggeſtion, or elſe by audita (4) For the 
| querela, | | | difterence 
* aQiot i f ; - berween 
3 A real and perſonal execution, and that a perſonal execution will ſurvive, though a real one will not, wide 
licence, pu. 3 Co. 14. Velv. 209. Raym. 153. 2 Keb. 3. 331. 4 Mod. 315. 3 Keb. 295. Salk. 319. pl. 2. 
gement, Show. 402. Holt, 1. pl. 2. arth 236. Salk. 261. pl. 1. (e) Fer this vide F. N. B. 166. 44 E. 3. 
8 10. dee Comb. 441. 5 Mod. 338. Carth. 404. Show. 405. Ld. Raym. 244. 


cutor of hut 
Xion is pu 

roceedin! 
his corpo® 
law | 


2. Of ſuing out Execution again the Heir and Executor. 


if there be judgment againſt one who has lands in fee- ſimple, But for thia 
or if ſuch a one acknowledge a ſtatute, and die, and his lands de- — ns 
cend to his heir, * execution may be taken out againſt the heir, Anceſtor, 
| 3A 3 ; but | 


head of Ex- 
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& vide but his body is protected; for it would be moſt unreaſonable to 


— 2 ſubjeCt the heir to the payment of his anceſtor's debts, any farther 


pl. 15. 344. than to the value of the aſſets deſcended, 
pl. 1. Moor, pl. 203. Co. Lit. 103. 290. * See the ftat. 3 W. & M. c. 14. § 5,6. where exe. 


- Cution ſhall go againſt the heir, after an alienation of lands deſcended. 


For this vide So, if there be judgment againſt J. S. and he die inteſtate, or 
CEE: having made his executor, a fieri facias may be executed of his 
Adminiftra- goods in the hands of the executor or adminiſtrator. 

tors, & wide Mod. 188. 2 Vent. 218. Skin. 257. pl, 4+ 2 Show. 485. pl. 449. Salk. 322. pl. 10, 


I Cry 8 185 [Neither an elegit, nor a capias ad ſatisfaciendum, will lie againſt 
Coal Ke 4 Kecutors, unleſs a devaſtavit be returned.] 


3. Of ſuing out Execution againſt Infants, 


Co. Lit. By the (a) common law, if judgment be given againſt a man for 
10 ll. Abr. debt or damages, and the defendant die before execution ſued, his 
140, Heir within age is not liable to execution during his minority; but 


(a) But the parol muſt demur in ſuch caſe till he comes of age. 
though upon | 
a judgment in debt, or upon a ſtatute or recognizance, there can' be no proceeding againſt an infant at 
common law during his minority, yet there may in Chancery, and a ſequeſtration may iſſue againſt 
his lands. 2 Chan. Ca. 163-4. That the lands of one who enters into a ſtatute merchant, ſtaple, 
or ecognizance, are not extendible in the hands of his heir, until he comes of age, wide Bro. Stat, 
Merch. 33. Co. Lit. 2090. Moor, pl. 121. 203. Dyer, 239. Co. Ent. 12. Vide ante. 


Co. Lit, And this privilege of infancy does not only proteCt the infant 


290. & but all others who are affected by the judgment; as if there be 
father and two daughters, and judgment be given for debt againſt 
the father, who dies, one of the daughters being within age, pat. 
tition being made, the eldeſt ſhall not be charged alone, but ſhall 
have the benefit of her ſiſter's minority, which puts a ſtop to the 

execution. | 

Co. Lit. So, if the conuſor of a ſtatute merchant die, and his heir within 

Bic. Stat. Age endow his mother, the land in dower ſhall not be extended 
10. Stat. . . . . 
Merch. 33. during the minority of the heir. | 


2 Str. 1217. [But an infant ſeems to be liable to a capzas ad ſatisfaciendum.] 


4. Of ſuing out Execution againſt a Feme Covert. 


Rol. Abr. If a perſon recovers in treſpaſs againſt baron and fem, 


890. but far execution may be ſued out againſt the feme after the death d 
7 8 | 


Finns ber huſband. 
Feme, and Cro. Car. 518. 526. 3 Keb. 205. 
39 H. 6. 45. So, if a recovery be in an affiſe againſt them upon a diſſeiln, 
. _ execution ſhall be againſt the feme after the death of her huſband 
34% %=* as well for the damages as for the principal. 5 
4 F. 3. 23. So, if in a guare impedit, damages be recovered againſt bard! 
ry 2 2 and feme to the amount of two years, and the huſband die, tis 

damages may be recovered againſt the wife. 

2 Str. 1167, [In an action againſt huſband and wiſe, they may both be takel 


Tx. 149 in execution; and the wife ſhall not be diſcharged, unleſs it 7 
* . . f peil 
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Execution, 


pear, that there is fraud and colluſion between the. plaintiff and her 
huſband, to keep her in priſon.] | | 


5. Of ſuing out Execution againſt privileged Perſons. 
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Say. Rep. 
8 


There can be no execution takefl out againſt a member of parlia- But for this 


ment during privilege of parliament“. 


vide tit. 


Privilege. 


* For preventing delays of juſtice, by reaſon of privilege of puliament, ſee 10 Geo. 3. c. 50. which 
enaCt>, tha: ſut's may at any time be proſecuted in courts of record, equity, cr admiralty, and courts 
having Cognizance of cauſes matrimonial and te tamentary againit peers, and members of the Houſe of 
Commons, and their ſervants. But the perſons of memters of the Houle of Commons are not to be 


arreſted or impriſoned. 


Alſo no capias can ifſue againſt a peer; for even in the caſe of 6 Co. 52. 


a private perſon, at common law, the body was not liable to a 


body,, does not extend to peers, becauſe of the ſacredneſs of their 
perfons ; as alſo the law ſuppoſes, that perſons thus diſtinguiſhed 


by the king have wherewithal otherwiſe to fatisfy their cre- 
ditors. | I 


6. Of ſuing out Execution againſt a Clerk, or one in Holy 
Orders. 


If a writ of execution be taken out againſt a clerk in holy orders 
on a judgment obtained againſt him, or upon a ſtatute ſtaple, or 
recognizance in nature of it, which he has entered into; and the 
ſheriff return, that he is a clerk, he ought to extend his lay fee 
and chattels, or return that he hath neither; but if he return, 
quod clericus ęſt beneficiatus nullum habens laicum 2 ſed quad be- 
neficiatus eſt in ſuch a dioceſe, then (a) a writ of ſequeſtration ſhall 
ilue to the biſhop to ſequeſter the living. | 


Hob. 61. 


man's creditors; and the ſtatute of F. 3. which ſubjects the 3 


2 Roll. Abr. 
474. Roll. 
Abr. 89 Is 

2 Inſt. 472. 
Jenk. 207. 
(a) That the 
wilt in this 
caſe is like a 


Heri facias, 


and the 
bithop is in 


ra'ure of a tem: oral officer or eccleſiaſtical ſheriff, and may, as the ſheriff in other caſes, ſeize eccle- 
hatt cal things and ſell them, and muſt return fſeri feci, and not ſequeſtrari feci upon this writ. Mod. 257. 
2 Hod. 258. [He may alſo be called upon by rule to return the writ; and if he make a falſe return, 


will be liable to an action. Gilb. Exec. 26. 1 Salk. 320. 1 Ld, Raym. 265-] 


Upon this writ, the biſhop or his officer makes out a ſequeſtra- 
tion directed to the churchwardens, or, upon a proper ſecurity, to 
perſons of the plaintiff's own appointment, requiring them to 
ſequeſter the tithes, and other profits of the benefice ; which ſe- 
queſtration ſhould be forthwith duly publiſhed, by reading it in 
church during divine ſervice, and afterwards at the: church: door, 
and fixing a copy thereon : for where a ſequeſtration was made 
out, and not publiſhed whilſt the writ was in force, but was 
layed in the regiſtrar's hands, by deſire of the plaintiff's attorney, 
the court held, that it had no priority, as againſt other ſequeſtra- 
tions, afterwards made out and duly publiſhed; but that if it had 
been publiſhed, the execution would have taken effect, and muſt 
have been firſt ſatisfied, notwithſtanding it was then returnable.} 

If the conufor of a ſtatute merchant be a clerk within orders, 

the ſtatute 13 E. 1. the ſheriff cannot take the body in execu- 
on; and if he return, that he is a clerk, no execution ſhall be 
granted to the ſheriff to levy the debt de bonts eccigiaſticin, for his 

3A 4 | | perſon 


3 Burn's 
E. L. tit. 
Sequeſtra- 
tion. 


Legaſſicke 
v. Biſhop of 
Exeter, E. 
22 Geo. 3. 
K. 83. 


Tidd's Pr. 


745, 6. 


2 Roll. 

Abr. 468. 
Reg. Jud. &. 
Bro. Stat. 
Merch. 38. 
Co. Ent. 13. 
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perſon is protected by the letter of the ſtatute, and the ſtatuty 
doth not ſubject the bona ecclefraftica to the execution; but in this 
caſe the conuſee may have execution granted out of his lay fee, 


Salle. 320. On a Feri facias againſt a fellow of Winchefler college, the 


25 85 Sr ſheriff returned clericus beneficiatus nullum habens laicum feodum, 

burton!” Ld, Whereupon a fieri facias de bonis ecelgſiaſticis iſſued to the biſhop, 

Raym. 265. who ſent his mandate to the warden and fellows of the college 
to ſequeſter his ſalary, and they refuſed z and it being moved in 
B. R. to know, whether the biſhop might not compel them by ec. 
cleſiaſtical cenſures, the court thought that this was not an eccle. 
Gaſtical conſtitution, the univerſities being only ſocieties ad fu- 
deadum ꝙ orandum, but ſaid that a prebend is an eccleſiaſtical 
benefice; and in ſuch caſe, if the prebendary have a ſole diſtinQ 
corps, it may be ſequeſtered ; but where he is only a member of 
the body aggregate, and the inheritance is in the dean and chap- 
ter, there cannot be a ſequeſtration, and therefore they left the 
biſhop to do as he ought by law. 

(a)x Cr. Pr. [It is ſaid, that the writ of ſequeſtration muſt be renewed every 

345 term (a): but it ſeems, that if the writ be laid and executed, before 

(9)3 mag * the day of the return, the meſne profits may be taken under it, al. 

Sequeſtra. ter the writ is returnable, otherwiſe not (6).] 

tion. Tidd's Pr. 746. EE 


(H) At what Time Execution may be ſued out; 
And herein of the Neceſſity of a Scire Factas. 


2Inft. 471. AT common law, in real actions, where land was recovered, the 
K ; demandant, after the year, might take out a /cire facias to 
% | revive his judgment, becauſe the judgment being particular in the 
6 Mod. 288. real action, quad the lands with a certain deſcription, the law re- 
quired, that the execution of that judgment ſhould be entered upon 
the roll, that it might be ſeen, whether execution was delivered of 
the ſame thing of which judgment was given; and therefore if 
there was no execution appearing on the roll, a ſcire facias iſſued 

to ſhew cauſe why execution ſhould not be. | | 
2 Inft. 469. But if the plaintiff, after he had obtained judgment in any pet- 
Carth. 30, ſonal action, had lain quiet, and had taken no proceſs of execu- 
4 351. tion within the year, he was put to a new original upon his judg- 
ment, and no /c:re faciat was iſſuable by law on the judgment, 
becauſe there was not a judgment for any particular thing in the 
perſonal action, with which the execution could be compared: 
therefore, after a reaſonable time, which was a year and a day, | 
was preſumed to be executed, and therefore the law allowed hin 
no ſcire facias to ſhew cauſe why there ſhould not be execution; 
but if the party had ſlipped his time, he was put to his adi 
on the judgment, and the defendant was obliged to ſhe 
how that debt, of which the judgment was an evidence, W 
diſcharged. | i 
To remedy this, and make the forms of proceeding more unt 
form in both actions, the ſtatute of We/Z?m. 2. 13 E. 1. J. 1. . 1 
| gar 
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gave the ſcire facias to the plaintiff to revive the judgment, where ; 
he had omitted to ſue execution within the year after judgment 

was obtained. The words of the act are, Quod ea que inveniuntur < 
irrotulata coram eis qui record, habent, five ſervitia aut conſuetudines 

recognite, aut alia quæcunque irrotulata, fi recens fit cognitio, viz. infra 

annum, flatum habeat conquerens illius recogmtionis, & ſi forte a majore 

tempore tranſactio facta fuerit aut illa recognitio, precipiatur vic, quod 

ſeire fuciat, ec. 

lt hath. been doubted, whether a ſcire facias lay to revive a Sid. 351. 
judgment in ejectment after a year and a day, either by the com- x —_ 
mon law, or by force of this ſtatute; for at common law this was Raym. 669. 
looked upon as a perſonal action, and it was thought that the ſta- 

tute extended only to ſuch perſonal actions in which debt or 

damages are recovered, and not to provide a remedy in this caſe, 

when at the time of making the act the poſſeſſion was not recovered 

in this action: but it ſeems now ſettled and confirmed by daily 

practice, that a ſcire facias lies on a judgment in ejectment, for the 

words of the act are, Sive ſervitia five conſuetudines five alia quæ- 

cunque irrotulata, which comprehend all judgments, and give the 

like remedy on them by /c:re facias, as the demandant had on a 

judgment in a real action at common law. 

Here alſo it may be proper to diſtinguiſh between taking out co. Lit. 
execution on judgments and recognizances at common law, and 291. a- 
on ſtatutes merchant and ſtaple; that on the firſt, ſcire facias after 2a 
the year and day, is abſolutely neceſſary; but as to ſtatutes mer- 296. Bro. 
chant, &c, the conuſee may at any time ſue execution on them, Recogni- 
without the delay or charge of a /cire facias. | N 

The reaſon, why the plaintiff is put to his ſcire facias after the 2 Ink. 470. 
year, is becauſe where he lies quiet ſo long after his judgment, it n 
ſhall be preſumed he hath releaſed the execution, and therefore HR. 
the defendant ſhall not be diſturbed without being called upon, the caſes on 
and having an opportunity in court of pleading the releaſe, or his head. 
ſhewing cauſe, if he can, why the execution ſhould hot go. 

Alſo, it is ſaid in Sa/keld, that, if a judgment be above ten years 2 Salk. 598. 
ſtanding, the plaintiff cannot ſue a /cire facias without motion in fl. 3- P 
court; and if it be under ten, but above ſeven, he cannot have a 
ſcire facias without a motion at the ſide-bar; and a note is added, 
that if after ſuch motion, and judgment revived by /cire facias, the 
defendant die before execution, the plaintiff mult ſue a new ſcire 
facias, but may have it without motion, for the judgment was re- 
ned before. | 

But though the general rule be, that the plaintiff cannot take 
out execution after the year and day without a /cire facias, yet the 
rule muſt be underſtood with theſe reſtrictions. 

That if the defendant brings a writ of error, and thereby hinders Cro. Jae. 
the plaintiff from taking his execution within the year, and the 3%4- 
plaintiff in error is nonfuit, or the judgment affirmed, the defend- bs 1 75 
ant in error may proceed to execution after the year without a ſcire 16. b. 
faciar, becauſe the writ of error was a ſuperſedeas to the execution, Noll. Abr. 
and the plaintiff muſt acquieſce till he hears the judgment above py FR 
delides, while the cauſe is depending on the writ of error, the 5 Co. 88. 

i | | cauſe 
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Carth. 236- cauſe is ſtill /ub judice, whether the plaintiff ſhall recover, or not, 
2 1 and the year for the execution ought to be accounted from the 
final judgment given. 

Mod 288. 80, if the plaintiff hath a judgment, with ſtay of execution for 
— Rep. a year, he may, after the year, take out his execution without the 
feire facias, becauſe the delay is by conſent of parties, and in fa. 
your of the defendant; and the indulgence of the plaintiff. ſhall 
not turn to his prejudice, nor ought the defendant to be allowed 
any advantage of it, when it appears to be done for his advantage, 

and at his inſtance. 8 
Carth. 283z- Alſo, if the plaintiff enters on the roll of the judgment, an 
3 ee award of an elegit of the ſame term with the judgment, and con- 
viil, & vide tinues it down with vicecomes non miſit breve, he may take out that 
Roll. Rep. writ at any time afterwards, without ſuing out any ſcire facias, 
"OY though, upon debate of this matier, the judges at firſt inclined 
pl. 233. that the elegit ſhould be actually taken out; otherwiſe, ſuch an 
Comb. 346. award as this might be entered at any time, paying only for the 
.continuances, and the party thereby tricked out of the benefit which 
the law gives him of pleading any matter po/? factum upon the ſeir: 
Facias : but upon examination of ſeveral of the ancient practiſing 
clerks then in court, this appeared to have been the conſtant prac- 
tice amongſt them for many years; and therefore the court, con- 
ſidering the inconveniency of opening a gap to deftroy ſo many 
executions, for this irregularity, and becauſe the practice bad pre- 
vailed-ſo long, that it was become the law of the court, ordered 

that the execution ſhould ſtand good. 

Salk. 322+ But if the defendant has been tied up by an injunction out of 
55 288. Chancery for a year, yet he cannot take out execution without 
S. C. Pooth /cire factas, becauſe the courts of law do not take notice of Chan- 
7 ape cery injunctions, as they do of writs of error: beſides, in that 
of a previous caſe, it would be no breach of the injunction to take out 
ſei. fa. does the execution within the year, and continue it down by. vic. wn 
not hold, miſit breve, which cannot be done in the caſe of a writ of error, 
e er des becauſe that removes the record out of the court where the judg- 
bath bimſelf ment was; and therefore there can be no proceedings below til 


effected the jt be affirmed, and returned to the inferior courts. 

delay; .. 5 

far from it, that the defendant's rule “ to ſhew cauſe why ſuch an execution ſhould not be ſet aſde, 
was diſcharged even with coſts. 2 Bur. Rep. 660. If a fizri facias be ſued within the yeah 
and nulla Lona returned, and continued down ſeveral years, a capias ad fatisfaciendum may iffue withvuta 
ſeire facias. Str: 1CO. If plaintiff gets judgment in the petty-bag, (or any court,) and is Raye! 
by injunction, after year nd day he cannot ſue out execution without ſcire fatias. 3 P. Will. 35 
Parnes, 197, — If execution is not returned by the ſheriff, or not filed, continuances there 
cannot be entered on the roll; and if they are, and thereupon a ca. ſa. iſſues after the year, without 
Fire facias, defendant ſhall be diſcharged out of cuſtody, and plaintiff pay cots. 2 Will. $2. Barnes, 213. 
The year ſhall be computed from the day of figning judgment to ifſuing the writ, not by Us 
number of terms. Barnes, 197. Judgment, action on it, ſuperſeded for want of a declaration; 
ca. ſa. after a year from the judgment without ſcire facias ſha l be ſet aſide; for the capias ad rejjit 
dendum will not warrant continuance on the roll. Barnes, 206. Ki. fa, mult be in the ſame cou 
where judgment or where execution is awarded. Barnes, 207. : 
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r not, 
n the : Dig a 
(I) To what Time the Execution ſhall. have rela- 
on or tion, ſo as to avoid any Alienation by the Party: 
ut the k ; | 
in fa. And herein of the Statute of Frauds, | 
F. (hall : 3 
owed AS to lands, they are bound from the time of the judgment, ſo Co. Lit 202. 
ntage, that execution may be of theſe, though. the party aliens bond 3 G, 
fide before execution ſued out: ſo, of ſtatutes merchant, ſtaple, ; pI 
nt, an and recognizances, which alſo bind the lands from the time of Fleetwood's 
d con- entering into them. — — 4 
ut that Therefore, if a man has judgment for debt, or is conuſee of a Mod. 217. 
 faciaz, ſtatute; and the debtor, before execution ſued, aliens by fine, TR * 
nclined and five years paſs, yet the plaintiff may {till ſue out execution. 
uch an But here it is neceſſary to obſerve, that by the 29 Car. 2. c. 3. 
for the called the Statute of Frauds, reciting, that it had been found miſ- 
t which chievous, that judgments in the king's courts in Weſftminfler do | 
the ſcir: many times relate to the farſt day of the term whereof they are I 
-aCtiling entered, or to the day of the return of the original, or filing the | 
nt prac- bail, and bind the defendant's lands from that time, although in | 
Tt, con- truth they were acknowledged or ſuffered and ſigned in the vaca- i 
ſo many tion time after the ſaid term, whereby purchaſers find themſelves it 
| 5 * l 
had pre- aggrieved, | | 1 
ordered 914. It is enacted, © That any judge or officer of any of his [This fta- j 
« Majeſty's courts of Weftminfler, that ſhall ſign any judgments, tue, it bath l 
f 4 ſhall ks” Coat £ ve f TY N p been reſolv- | 
2 out 0 all, at the ſigning of the ſame, without fee for doing the ea, is con- | 
vithout 3 « ſame, ſet down the day of the month and year of his ſo doing, fined to pur. | 
of Chan- « upon the paper-book, docket, or record which he ſhall ſign, 2 | 
;, in that « which day of the month and year ſhall alſo be entered upon the ef 4 
Y 7 Ws P ply as be- il 
take out e margent of the roll of the record where the ſaid judgment ſhall tween the ll! 
y. vic. un be entered.“ E | 
of error, Therefore, if the defendant die in the vacation, judgment may be ſtill entered after his death, as of the | 
the judy- preceding term, when he was living; and it wil! be a good judgment, at common law, as of that term. | 
below til though execution cannot be ſued out upon it againſt the repreſentative of the defendant until it is re- | 
vived by ſcire facias. 1 Salk. 87. 3 Salk. 116. a Ld. Raym. 766. 7 Mod. 2. 93. S. C. 2 Salk. 
401. 7 Mod. 39. S. C. 3 Salk. 159. 3Þ. Wms. 399. 2 Str. 882. Ca. temp. Hardw. 158. S. C. 
ve fot ahi 6 Term Rep. 368. But then the roll ought to be brought in and filed, befere the effoign day of the 
Wy che yoth ſubſe quent term. 1 Salk. 87. 2 Ld. Raym. 850. 6 Mod. 191. And it is faid, that it judgment be } 
wn "ala igned ia term time, and in the ſubſequent vacation, the defendant ſell lands, and before the eſſoign day i! 
= 15 Raye of the next term the plaintiff enter his judgment, it ſhall affect the lands in the hands of the purchaſers | 
| p. Will. 35 6 Mod. 191. Tamen gu. if the judgment be not docketted at the time of the ſale. Tidd's Pr. 706.] | 
1ances there | 
year, vi . And F rg. it is enacted, © That ſuch judgments, as againſt | 
"—— „ purchaſers bond fide, for valuable conſideration, of lands, tene- | 
1 ech * ments, or hereditaments to be charged thereby, ſhall, in conſi- 


bias ad rie. 


he ſame cou 


* deration of law, be judgments only from ſuch time as the 
* ſhall be ſo ſigned, and ſhall not relate to the firſt day of the 
term whereof they are entered, or the day of the return of the 
« original, or filing the bail.” TE 
: And F 18. it is enacted, „That the day of the month and 
„ Near of the enrolment of recognizances ſhall be ſet down in 
the margent of the roll where the ſaid recognizances are en- 
5 “e rolled, 
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©& rolled, and that no recognizance ſhall bind any lands, tene. 
« ments, or hereditaments, in the hands of any purchaſer bong 
« fide, and for valuable confideration, but from the time of ſuch 
0 enrolment.” 1 | 
Before this Alſo, for the greater ſecurity of purchaſers, by the 4 & 5 V. 


$08 . 5 M. c. 20. it is enacted, © That the clerk of the eſſoins of the 
bound the court of C. B., the clerk of the doggets of the court of King's 


lands, and © Bench, and the maſter of the office of Pleas in the court of 


— & Exchequer, ſhall make and put into an alphabetical dogget, by 


more han the defendants' names, a particular of all judgments by confet- 
an index to ( ſion, non ſum informatus, or nibhil dicit, entered in their feveral 


find it rea- ; , 
Aly. Cid. « courts, Oc. and that no judgment not doggetted, and entered 


C.P. 165. in the books as aforeſaid, ſhall affect any lands or tenements as 
But now it © to purchaſers or mortgagees, or have any preference againſt 
3s deemed (4 heirs, executors, or adminiſtrators, in their adminiſtration of 


neceſſar l A 
that tb ( their anceſtors, teſtators, or inteſtates eſtates.” 


zudgment ſhould be docketted in order to bind the lands: and if it be not docketted, 4 Str. 639. Barnes, 
261, 2. or if there be a falſe docket, which is as none, Gilb. C. P. 165. x Wilf. 61. 2 Str. 1209, 
S. C. though a right judgment, the purchaſer or mortgagee will be ſafe ; and in the latter cafe, the 
perty muſt take his remedy againſt the attorney or otlicer for not docketiing it truly. But gu. whether 
equity would not relieve aga nſt a purchaſer with notice, notwithſtanding the judgment be not decketted ? 
See 7 Vin. Abr. 53. 2 Eq. Ca. Abr. 684. & 7 Vin. Abr. 54. If the judgment againſt a teſtator cr 
inteſtate be not docketted, the debt is put on a level with fimple contract debts, and the executor or ad. 
miniſtrator may, under the plea of plenè adminiftravit to an action of debt upon ſuch a judgment, give in 
evidence the payment of bond and other ſpecialty debts. Hickey v. Hayter, 6 Term Rep. 384+] 


a 


[To give effect to a judgment, as againſt purchaſers and mort- 
gagees of lands in Middleſe and Yorkſhire, it is required, that it 
ſhould be regi/lered : for by 5 Ann. c. 18. 9 4. and ſeveral ſuble- | 

6 Ann, e. quent ſtatutes, «© No judgment, ſtatute, or recognizance, (other 
$99 3.39: e than ſuch as ſhall be entered into in the name and upon the 
20. § 18. © proper account of his Majeſty,) ſhall affect or bind any manors, 
| | 8 Geo. 2. ( lands, tenements, or hereditaments, in thoſe counties, but only 
= * th e from the time that a memorandum of ſuch judgment, ſtatute, 
| « or recognizance, ſhall be entered at the regiſter- office, in ſuch 
„ manner as therein is directed.“ Bok 
Co. Lit. Here alſo we muſt obſerve a difference as to judgments which 
2 affect the lands of an anceſtor, and thoſe which affect the heir; 
for as to the firſt, the plaintiff ſnall not haye execution, but only of 
that land which the defendant had at the time of the judgment, be- 
cauſe the action was brought in reſpect of the perſon, and not in 
reſpect of the land. 
Co. Lit, But if an action of debt be brought againſt the heir, and he 
"Th „ Alien, pending the writ ; yet ſhall the land he had at the time of the 
filing a bill (a) original purchaſed, be charged, for the action was brought 


in 15 A 0 againſt the heir in (5) reſpect of the land“. | 
as effectua 

for this purpoſe as an original writ. Carth. 245. (5) And therefore, if the anceſtor deviſed a2) ws 
lands, creditors, whoſe ſecutiües were inferior to judgments, had no remedy at common law, _ 
againſt the heir or deviſee. Abr. Eq. 149. But now by the 3 & 4 W. & M. c. 14. it is 1 
all wills concerning lands, or any rents, profits, term, or charge out of the ſame, whereof the deviſor 5 
be ſeiſed in fee- mple, in poſſeſſion, reverſion, or remainder, ſhall be deemed to be fraudulent and 90 


againſt cred't»1s upon bonds or other ſpecialties, their executors, adminiſtrators, &c. and ſuch creator whe 
ſhall have their actions of debt againſt the heir at law and the deviſees jointly. —* Where execution 70% 
go againſt che heir after an aliena: ion of lands deſcended, wide 3 W. & M. c. 14. & 5 6. . 
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Hence it hath been adjudged, that if there are two creditors, viz. Carth. 245+ 


A. and B. of J. S., whoſe heir is bound, and who has lands by 
deſcent, and A. files an original in C. B., and hath judgment 
thereon, Trinity term 2 Fac. 2. by default, and thereupon a gene- 
ral elegit iſſues againſt all the lands of the heir, and a moiety thereof 


is delivered to A., and B. on a bill filed in B. R. 1 & 2 Jac. 2. 


has a ſpecial judgment againſt the aſſets confeſſed by the heir, 
Trinity term 3 Fac. 2., though B.'s judgment be ſubſequent to 
A's, yet it appearing that his bill or original was filed before A.'s, 
the judgment ſhall have relation thereto, and therefore he mult be 
firſt ſatisfied. ; | 

Alſo in the above cafe it ſeems, that though 4.'s judgment had 
been on an original actually filed before B's, that B. muſt have been 
preferred, becauſe his judgment was general againſt the heir, and 
the execution a general and common execution by elegit, and not 
againſt the affets only by way of extent; and therefore ſuch a 
general judgment will not operate by way of relation to the 
original, but binds only in common caſes from the time of the 
judgment given. | | 

As to goods and chattels, the execution at common law had re- 
lation to the time of the awarding thereof, and therefore, if after 
the ze/Je of the writ of execution, the defendant had ſold the goods, 
though bong fide, and for valuable conſideration, yet were they 
{till liable to be taken in exccution, into whoſe hands ſoever they 
came, | | 

But as this created ſome inconveniency with reſpect to trade, in 
making thoſe goods {till ſubje& to execution, though in the hands 
of a perſon who came by them for valuable conſideration, and with- 
out notice of any ſuch execution; and as there was a farther in- 
conveniency in making a writ of execution taken out in vacation, 


4 a relation to the laſt day of the precedent term; for remedy 
jereof, a 


By the 29 Car. 2. c. 3. { 16. it is enacted, „“ That no writ of [But neither 


« fiert facias, or other writ of execution, ſhall bind the property 
Jof goods againſt whom ſuch writ of execution is ſued forth, 

but from the time that ſuch writ ſhall be delivered to the ſheriff, 
under-ſheriff, or coroners, to be executed; and, for the better 
manifeſtation of the ſaid time, the ſheriff, under-ſheriff, and 
coroners, their deputies and agents, ſhall, upon the receipt of 
any ſuch writ (without fee for doing the ſame) indorſe upon 


the back thereof the day of the month or year whereon he or 
they received the ſame.” 


that no writ of execution ſhall bind the Property but from the delivery of the writ to the ſheriff, is, that af er 
„if the defendant make an aſſignment of hi, gouds, unleſs in market overt, the 


the writ is i delivered 
ſheriff may take them in execution. 2 Eq. Ca. Abr. 381.] 

This ſtatute protects only goods in the hands of purchaſers 
Where the goods are fold bond fide ; for if the party die after the 
teſle, but before the delivery of the writ to the ſheriff, the goods 
are bound in the hands of his executors; for this is not a change 
of Property by ſale, or for a valuable conſideration, 


So, 


Gree and * 


Oliver. 


Carth o I 2 1. 
246. 


8 Co. 171. 
Cro. Elia. 
174. 440» 

2 Vent. 218. 


Mod. 188. 
Sid. 271. 


before this 
ſtatute, nor 
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x Ld. Raym. So, if a writ of execution be delivered to the ſheriff, and the 


wo _ defendant become bankrupt before it is executed, the execution is 
the ſheriff thereby ſuperſeded, and the goods are not bound by the delivery, 


Hall not b for the property ceaſes to be in the bankrupt from the time of the 


made a treſ- - 
paſler by act of bankruptcy committed. 
relation for any ſubſequent diſpoſal of them ; though he would be liable in trover. Smith y, Milles, 


1 Term Rep. 475. 


Oro. Car. The ſheriff deriving his authority from the writ, it hath been 
oF OP: holden, that if the plaintiff die after a fßeri facias ſued out, it may 
Raym.1073, be executed notwithſtanding z and his executor or adminiſtrator 
x Salk. 322. ſhall have the money. And if the plaintiff (a) has made no exe- 
) Noy, cutor, or adminiſtration is not yet committed, the money muſt be 


73. 2 Ld. ? - 
Raym. 1053. brought into court, and there depoſited until, &c.] 


(K) Of the King's Precedency in Executions, 


Hob. 60. * hath been already obſerved, that the king, by his prerogative, 


ef 19+ * may have execution of the body, lands, or goods of his debtor, 
Abr. 472. at his election. | | 
8 Co. 171. And here we muſt obſerve, that the king's execution relates a 


— ta Abr. to land to the time of becoming in debt to the king; for as to 
9.7. debts that were of record, they always bound the lands and tene- 
ments; for all lands being held mediately or immediately from 


the king, when any debt was returned of any perſon, it laid the 


eſtate as liable to ſuch debt, as if it had been a reſervation on the 
firſt grant. | 

And as to debts not of record, they bind the lands from the 
time they are entered into; but this is by force of the ſtatute 
33 H. 8. c. 39. by which it is enacted, “ That if any ſuit be 
& commenced or taken, or any proceſs hereafter be awarded for 
tc the king, for the recovery of any of the king's debts, that then the 
« ſame ſuit and proceſs ſhall be preferred before any perſon or 
« perſons; nd that our ſaid ſovereign lord, his heirs and ſuc- 
tc ceſſors, ſhi}! have firſt execution againſt any defendant or des 
« fendants, of and for the ſaid d-»5rs, before any other perſon of 
&« perſons, ſo always, that the king's ſaid ſuit be taken and com- 
© menced, or proceſs awarded for the ſaid debt, at the ſuit of 
« our ſaid ſovereign lord the king. his heirs or ſucceſſors, before 
judgment given for the ſaid other perſon or perſons.” 

As to the king's execution of goods, the ſame relates to the 


[Rex v. 
| e time of the awarding thereof, which is the ze/e of the writ, 2s it 
2 Ves. 288. was in the caſe of a common perion at common law; for thoug 

But the by the 29 Car. 2. c. 3. no execution ſhall bind the property of 

of wry a- „ the goods, but from the time of the delivery of the writ to the 

33 H. 3. „ ſheriff;“ yet as this act does not extend to the king, an extent 

extends to of a later 2% e ſuperſedes an execution of the goods by 2 former 

executions worit; becauſe by the king's prerogative at common law, if there 


againſt per- a Me 
ſonal pro- had been an execution at the ſubj-<*'s ſuit, and afterwards a 


perty as well extent, the execution was ſuperſeded dill the extent was o—_ 
as againſt | 58 
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hecauſe the publick ought to be preferred to the private property, 
and the rather, becauſe the king is ſuppoſed by publick buſineſs 
not to be able to take care of every private affair relating to his 
revenue, and therefore no time occurs to (or runs againſt) the 
king; and if he was to be prevented of his execution, by another 
perſon's coming in before him, laches muſt be imputed to him, 
which the law does not. 

If the king's debt be prior on record, it binds the lands of the 
debtor, into whoſe hands ſoever they come, becauſe, as has been 
obſerved, it is the nature of an original charge upon the land it- 
ſelf, and therefore muſt ſubject every body that claims under it 
but if the lands were alienated in whole or in part, as by grant- 
ing a jointure before the debt contracted, ſuch alienee claims prior 
to the charge, and in ſuch caſe the land is not ſubject. 

[This {tatute of 33 H. 8. it hath been reſolved, is not confined to 
bond debts only, but extends to all debts and executions at the ſuit 
of the king. But it is reſtrictive upon the old prerogative, and in- 
troductive of a new law, for ita quod, ſo always that the king's ſuit, &c. 
makes a condition precedent and a limitation. Hence, therefore, 
a judgment and execution, executed by elegit, ſhall be preferred to 
the extent of the king, iſſuing on a bond debt, bearing date be- 
fore the ſubject's judgment, and aſſigned to the king before the 
ſubject's execution. And, in the caſe of an execution againſt 
perſonal property, if the king's extent be ſued out poſterior to a 
judgment recovered by the ſubject, and writ of execution thereon 
delivered to the ſheriff, though not executed, the king ſhall be poſt- 
poned. Beſides, in this caſe, the property of the goods is changed 
by the ſubject's execution, and no longer remains in the king's debt- 
or. It will indeed be otherwiſe, if an extent come after a diſtreſs, 
or before a proviſional aſſignment under a commiſſion of bank- 


rupt, for in neither of thoſe caſes is the property of the goods di- 
reſted out of the owner.] | 


(L) Of the proper Officer to do Execution : And 
herein of the preceding and ſucceeding Sheriff. 


THE ſheriff or officer, who has proper authority to begin an 
execution, is compellable to proceed in the ſame *. 


As to his fees, ſee 2 
and 7 Geo. 3. c. 29. 


Hence it hath been adjudged, that if a ſheriff on a ferri facias 
czes goods in his hands to the value of the debt, and pays part 
of the debt, and is diſcharged, without having fold the reſt of 
the goods, or having returned his writ, that notwithſtanding ſuch 
Uſcharge, and without any writ of venditioni exponas, he may ſell 
the goods remaining in his hands, and fuch ſale and execution 
ſhall be good by force of the writ of Feri facias. | 
and there held contrary to the reſolution in all the other books, that the ſale was void, 


authority ceaſed with his office; but gu. & wide 2 Sand. 47. Latch: 117. | 
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Cro. Eli. If a eri faciat be delivered to an under- ſheriff, ꝙ Nev. 34 Els, 
440. Fou- on which he levies part of the debt; and on the ſame day a writ 


no wo of diſcharge be delivered to him, dated 6 Nevem. yet if it be not 
proved, that he had notice of this diſcharge prior to this com- 
mencing the execution, he ftill remains under-ſheriff, and liable 
to the plaintiff's action for the money levied by him. | 
Salk. 323. As the authority of the old ſheriff continues, ſo the law has 
. .1, Provided a remedy to oblige him to proceed in the execution, 
=F Bey, Which is by (a) diftringas nuper vicecomitem, which is, either to 


90. 34 H. 6. diſtrain the old ſheriff to ſell and bring in the money, or to fell 


36. 1 and deliver the money to the new ſheriff to bring into court. 
—T hat the diſtringas, which commands the new ſheriff to diſtrain the old one to fell and bring in the 


money, is the moſt uſual. 6 Mod. 299. 


(M) Of the Manner of compelling him to do 
Execution : And herein of the Party's Remedy 
againſt him for Neglect of his Duty. 


Vile tit. At- FF the ſheriff refuſes to execute any judicial writ z this is 2 
n rae contempt to the court, for which an attachment will be 
and Sheriff, 
granted. 

So, if he executes the writ, and makes a falſe return, the party 
injured may have an action on the caſe againſt him. 
7 Mod. 118. If a Feri facias be directed to the ſheriff, and he return, that 
6 Mod. 229. he levied goods to ſuch a value, he muſt anſwer goods to that ya- 


Salk. 323. 


k. 343. jue : and in ſuch caſe, if he return, that they remain in his hands 
for want of buyers, then a venditioni exponas ſhall be awarded; 
upon which, if he refuſe to ſell the goods, a diſtringas ues to 
the coroner. 

For this vide But if to a fieri facias the ſheriff return, that he ſeized goods 

Cro. Jats to ſuch a value, and that they were reſcued out of his hands; in 


14. 


Godd. 276. this caſe, he makes himſelf liable to an action of debt, or a ar 


2 Roll. Rep. facias may be brought againſt him by the plaintiff, for the ſheriff 

* 1 having levied the goods, he can have no remedy againſt the de- 
Sly and fendant : alſo, in this caſe, there can be no venditioni exponas to 
Finch. Cro. the ſheriff, becauſe by his own ſhewing it appears, that he has nd 


K. 566. z the goods in his hands. 


oryton an 


Thomas. Cro. Car. 53. 2 Saund. 343. 


(N) Of the Sheriff's Authority in doing Execution: 
And herein of breaking Doors, &c. 


5 Co. 91. II is laid down as a general rule in our books, that the ſhe 
N in executing any judicial writ, cannot break open the door 0 
maine's caſe. . 8 8 . allows to! 
3 laſt. 162. 2 dwelling-houſe. This privilege, which the law ; 
Moor, 668. man's habitation, ariſes from the great regard the law hasto * 
Yelv.25 man's ſafety and quiet, and therefore protects them from thoſe 


Cro. Eliz. 7 , 1 : 8 wil 
908. Dai, conveniencies which muſt neceſſarily attend an unlimited Po : 
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Execution. 


in the ſheriff and his officers in this reſpect; and hence it is, that Sher. 350. 


every man's houſe is called his caſtle *. | In Trin. 
T 17 G. 3. 


in the cauſe of Vates and others againſt Delamayne Eſq. the court ſet aſide an execution levied on de- 


tendant's goods, in his d velling- houſe, becauſe che officer forcibly broke into the houſe to execute the 
Writs . : 


But yet, in favour of executions, which are the life of the law, 
and eſpecially in caſes of great neceſſity, or where the ſafety of 
the king and commonwealth are concerned, this general caſe hath 
the following exceptions: : | | 
1. [hat whenever the proceſs is at the ſuit of the (a) king, the 5Co gr. b. 


upon a ca» 
pias urlaga- 
tum, though 
| | on meſne 
proceſs, and at the ſu't of the ſubject, the ſheriff may break open any outward doors after demand and 
refuſal 2 Show. 87. pl 78. | | F 


and refuſal, break and enter the houſe to do execution, either on 
the party's goods, or take his body, as the caſe ſhall be. 


2. So, in a writ of ſeiſin, or habere facias poſſeſſionem in eject- 5 co. 91. 
ment, the ſheriff may juſtify breaking open the door, if he be de- 
nied entrance by the tenant z for the end of the writ being to 
give the party full and actual poſſe ſſion, conſequently, the ſheriff 
mult have all power neceſſary for this end: beſides, in this caſe, 
the law does not, after the judgment, look upon the houſe as be- 
longing to the tenant, but to him who has recovered. - - 

3. Alſo, this privilege of a man's houſe relates only to ſuch exe- 5 Co. 93. a. 
cutions as affect himfelf; and therefore if a fieri facias be directed Sid. 180. 
to the ſheriff to levy the goods of A. and it happen that A. s goods 
are in the houſe of B., if, after requeſt made by the ſheriff to B. to 
deliver theſe goods, he refuſe, the ſheriff may well Juſtify the 
breaking and entering his houſe. ö 

4. Alſo, this privilege extends to a man's dwelling-houſe or Sid. 18g. 


# 


 out-houſe adjoining thereto, and therefore it hath been adjudged, Penton nd 


7 » be B 7 
that the therit, on a fieri facias, may break open the door of a Keb. 658. 


barn, ſtanding at a diſtance from the dwelling-houſe, without re- 8. C. 
queſting the owner to open the door, in the ſame manner as he 
may enter a cloſe, c. . 


5. So, on a fieri facias, when the ſheriff or his officers are once 2 Show. 87 


in the houſe, they may break open any (4) chamber - door or trunks als. 5 
for the completing the execution. | 


6. So, if the ſheriff's bailiffs enter the houſe, the door being Palm. 52. 
open, and the owner locks them in, the ſheriff may juſtify break- Tate and 
ing open the door, for the enlarging and ſetting at liberty the ro. Jac. 
bailiffs; for if in this cafe he were obliged to ſtay till he could 555. S. C. 
procure a homine replegiando, it might be highly inconvenient : "Os 
alſo, it ſeems, that, in this caſe, the locking in the bailiffs is fuch | OTE 
a diſturbance to the execution, that the court will grant an attach- 
ment for it. 9 | 5 

7 That if the ſheriff, in executing a writ, breaks open a door 5 Co. 93. 


where he has no authority for ſo doing by law, yet the execution 
Vol. Il u ority or ſo 5 7 2! 8 N 


7 


Ae N. 


ſheriff, or his officer, may, after requeſt to have the door opened, () That . LC 


: Cur. Cop. 1. | 
(5) L. Whether this muſt not be after requeſt and refuſal ? Palm. 54. 


IH. | 
5/9] 


ad. 
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is good, and the party has no other remedy but an action of tteſ- 
paſs againſt the ſheriff. | : 
Id. Raym. [A ſeizure of part of the goods in a houſe by virtue of a feeri 
725 facias, in the name of the whole, is a good ſeizure of all.] 


(O) Of the Offence of hindering or obſtructing an 


Execution. 


THERE were anciently caſtles, fortreſſes, and liberties, where 
they reſiſted the ſheriff in executing the king's writs, which 
creating great inconvenience, the ſtatute of Vm. 2. c. 39. hin- 
dered the ſheriff from returning reſcuers to the king's writ of exe- 
1 Inſt. 450. cution, the words of which ſtatute are, Multoties etiam falſum dant 
reſbonſum mandando, quod non potuerunt exequi præceptum regis prope 
ter refftentiam potęſtatis alicuius magnatis, de quo caveat vic. de caters, 
guia hujuſmodi reſponſa multum redundant in dedecus domini regis & 
corone ſug. Et quam cito ſub-ballivi ſui teftificentur quod invenerunt 
bujuſmodi refiRtentiam, flatim (omnibus omiſſis) aſſump. ſecum poſſe comi- 
tat, ſui eat in propria perſona ad faciend. execution. Et ſi inveniat, &c. 
he judges conſtrued theſe words to extend only to executions, 
and not to writs on meſne proceſs, and that the ſheriff was not 
obliged to carry the poſſe comitatus where the man was bailable, 
for they did not preſume, that in ſuch caſes the king's writ would 
be diſobeyed, | : | 
The original of commitment for contempts ſeems to be derived 
from this ſtatute; for ſince the ſheriff-was to commit thoſe who 
reſiſted the proceſs, the judges who awarded ſuch proceſs muſt 
have the ſame authority to vindicate it. Hence, if any one offers 
any contempt to his proceſs, either by word or deed, he is ſubject 
to impriſonment during pleaſure, viz. a qua non deliberetur fine 
ſpeciali prætepto domini regis ; ſo that, notwithſtanding the ſtatute of 
magna charta, that none are to be impriſoned fine judicio pariun 
vel per legem terre, this is one part of the law of the land to com- 
mit for contempts, and confirmed by this ſtatute. | 
Salk. 321. But though the court will on affidavit grant an attachment 
P+7- ii. againſt the party, whether he be the defendant or a ſtranger who 
and Mann, diſturbs the execution yet where the ſheriff delivered poſſeſſion 
6 Mod. 27. by virtue of an kgbere facias p<Jeſicnem in the morning, and ſome 
8 6: hours after the ſheriff was gone, and the party in poſſeſſion, the 
defendant came and turned him oyt again z the court held, that 
if the plaintiff had been turned out immediately after he was put 
into poſſeſhon, or while the ſheriff and his officers were there, 
an attachment might have been granted, for this had heen a dif 
turbance to the execution, and a contempt, but being ſeveral 
hours afrer, they doubted : but it was agreed in this caſe, that 
the court might grant a new Habere facias peſſeſſionèm, if the fit 
was not returned. | | | 
Alfo, though the court will grant an attachment, et if A. be 


2 Int. 454- 


Ero. Car, 


2 taken on a capias ad fatisjaciengum at the ſuit of B., and 15 


Oughton, 
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_ Execution, EE: 
by J. S., B. may bring an action on the caſe againſt J. S. for -idetit. 
the reſcue, or the ſheriff may have ſuch action againſt the ATE on 
reſcuer, becauſe he is liable to B., but his being liable does | 


not prevent B. from bringing his aCtion againſt which of them he 
pleaſes, | 


(P) Of the Party's Remedy when there hath been 


an irregular Execution, and how the ſame is to 
be ſet aſide. ” | 


[ IF the writ of fer: facias, &c. be irregular, the defendant may Tidd' Pr. 
move the court to ſet it aſide, and that the goods or money 74% 

levied may be reſtored to him, A third perſon, whoſe goods are 
taken under it, may alſo move the court to have them reſtored : 
But if the right be- not clear, the court will leave him to his 
action againſt the ſheriff; or they will ſometimes direct an iſſue 
for trying it, and retain the money in court, to abide the event 
of the trial.] | 7 | 

(a) If upon an elegit the ſheriff delivers all the party's lands, (a) Sid. 91. 
or a third part, or more than a moiety, the extent is void: but in () Carth. 
this (5) caſe, it can only be made void by (c) writ of error or (That an 
eudita querela (d). | | irregular ex- 


f | ecution may 
be avoided in evidence in ejectment brought for the lands. Lev. 160. (d) But the court, it ſeems, 
would now ſet it aſide on motion. | 


But if upon an elegit the ſheriff delivereth a moiety of an houſe Cath. 453. 
without metes and bounds, ſuch return is ill, and ſhall be quaſhed (HOY or 


for incertainty on (e) motion, without a writ of error or audita quaſbed, 


querela. though it be 

filed and 
entered upon record, becauſe it appears by the record to be void for incertainty, per Hale, Ch. Juſt.; but 
Wyld, Juſt. held, that it being entered upon the record, there was no avoiding it, but by writ of error. 
Vent. 259. E wide Vent. 274. 3 Keb. 522. 


So, if a fieri facias be not warranted by the judgment upon Vent. 259. 

which it is awarded, though the ſheriff ſhall be (J) excuſed, yet A 2 
it 15 merely void as to the party. to the under- 
ſheriff of the county of Bucks, who ſold the goods of a pcor man for 22 J. 14s. 4d. the goods being 
well worth 801. it appeared to the court, that the ſheriff had prevailed with the jury to prize the goods at 
an uncer-value, perſuading them it would be better for the poor man ; whereupon they appraiſed them ut 
pra, and he delivered them to the plaintiff for the ſaid fum. The court held, that it was oppreſſion, 
and inquirable at the affizes by indictment, or puniſhable in the ſtar- chamber; and commanded that the 


under-theriff, being an attorney, ſhould be brought before them. Cro. Jac. 425. Sayer, Sheriff of 
Buckingham's caſe, 


If a fers facias be teſted, or returnable, out of term, or, in an = Salk. 700. 
aCtion by bill, if it be returnable on a general return-day, it is ones " 
void, or at leaſt erroneous, and may be quaſhed or ſet aſide on worth, TV. 

together with the proceedings that have been had under 24 Geo. 3. 
„ But a fert facias may be amended (g), by adding or altering 5. K. Tide's 


| Pr. 727. 
ihe tete. (0 2 WK. 155. Say. Hep. 1s 
: 33 2 — 


— - — — — — 


ut nin — — A ůů— 


740 


' Salk. 409. 


320. 396. 
£ Burr 2531. 
2 Bl. Rep. 
1104. Doug. 


41» 


Lev. 95. 
Turner and 
Felgate. 
Raym. 73. 
S, C 


(a) Where 
an action 
will lie for 
taking out 
execution on 
a judgment 
which the 


It has been held, that in treſpaſs againſt the ſheriff, it is enough 
for his juſtification, to ſhew a writ. So it is in the caſe of his 


bailiff or officer, with this difference, that the ſheriff muſt ſhew 


the writ was returned, if returnable ; but the bailiff need not, he- 
cauſe it is not in his power. But in treſpaſs againſt the plaintiff 
himſelf, or a mere ſtranger, they cannot juſtify themſelves, unleſs 
they ſhew there was a judgment as well as an execution, for the 
judgment may be reverſed, and it ought to be at their peril, if 
they take out execution afterwards. But it ſeems, that if one 
comes in aid of the officer, at his requeſt, - he may juſtify as the 
officer may do: but ſuch requeſt or command of the officer is 
traverſable. Dn 

So, where a man had judgment and execution executed, and 
afterwards the judgment was vacated for being unduly obtained, 
and reſtitution awarded, and afterwards the defendant brought 


(a) treſpaſs againſt the plaintiff in the firſt action for the taking of 


the goods; it was adjudged, that it well lay againſt the party, 
for by the vacating of the judgment it is as if it never had been, 
and 1s not like a judgment reverſed by error. But in this caſe it 
was held, that no action would lie againſt the ſheriff (5), who had 


the king's writ to warrant what he did. | 


plaintiff knows to be ſatisfied, vide Hob. 205. 266. [ (5) But if the ſheriff or officer incautiouſly join 


in the ſame plea with the party, he forfeits his defence. 1 Str. 5090. 


But for this 
vide tit. 
Error letter 
(H), and 

3 Lev. 312. 


Roll. Abr. 
278. 

8 Co. 19. 
143. 

Cro. Eliz. 
278. 
Moor, 573. 
Leon. 96. 

3 Leon. $9. 
Cro. Jac. 
246. 

Godb. 27. 
Roll. Abr. 
778. Cro. 
Jac. 246. 
Yelv. 179. 
Brownl. 
107, 108, 
(c) That it 
would be 


otherwiſe if 


fold to a 
ſtranger, 
vide Velv. 
108. 


Brownl. 107. 


If after a writ of error ſued out, and bail put in, the plaintiff 
takes out execution, the court will grant a /uper/edeas quia executis 
erronice emanavit. 


(Q) To what the Party ſhall be reſtored when ſuch 
erroneous Execution is ſet aſide. | 


F upon his judgment the plaintiff takes out a fer: facias, and 
thereupon the ſheriff ſells a term for years to a ſtranger, and 


the judgment is afterwards reverſed, the defendant ſhall only be 


reſtored to the money for which the term was ſold, and [not the 
term itſelf ; ſor by the writ the ſheriff had authority to ſell ; and 
if the ſale may be avoided afterwards, few would be willing to 
purchaſe under executions z which would render writs of exec 
tion of no effect. 
Goulſ. 103. | | | | 
But if the plaintiff takes out an elegit on his judgment, and the 
ſheriff, upon this writ, delivers a leaſe for years, of the defend. 
ant's, to the value of 50. to the plaintiff per rationabile pretium & 
extentum, to have as his own term, in full ſatisfaction of 530 ,. pan 
of the ſum recovered, and after the defendant reverſes the judg- 
ment, he ſhall be reſtored to the ſame term, and not to the value; 
for though the ſheriff might have ſold the term on this writs Je 
here is no ſale to (c) a ſtranger, but a delivery of the term to tit 
party that recovered by way of extent, without any ſale, and there 
fore the owner ſhall be reſtored, 5 
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Execution. 741 


And for chis reaſon, if perſonal goods were on this writ Roll. Abr. 


delivered to the party per rationabile pretium & extentum, upon 778. 


the reverſal of the judgment he ſhould be reſtored to the goods 


themſelves, 


So, if the goods of an outlawed man are fold by the ſheriff on 5 Co, 
a capias utlagatum, and after the outlawry is reverſed by writ of Noll. Abr. 


error, he ſhall be reſtored to the goods themſelves, becauſe the 77S. Cove. 2; 


- ſheriff was not compellable to ſell theſe goods, but only to keep 
them to the uſe of the king. | 


Elis. 278. 


So, if upon a fieri facias on a judgment againſt B. the ſheriff 2 Ron. 
takes the goods of B. into his hands, but before any ſale of Abr. 497. 
them, B. delivers to the ſheriff a ſuperſedeas on a writ of error, bra cn 
B. ſhall have the goods again, for by this ſeizure no property is but for this 


altered. 


£ 5 1 : wide Roll. 
Abr. 492. Cro. Eliz. 597. Moor, 542, Style, 159. Vent. 255- Comb 389. 
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